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PREFACE 


In  presenting  this  work  to  the  profession,  it  is  with  the  desire 
that  what  is  here  arranged,  may  prove  useful,  not  only  in  prep- 
aration for  trial,  but  more  especially  enabling  Bench  and  .Bar 
engaged  in  triSal,  by  facility  of  reference,  to  come  at  once  to  the 
debatable  point  and  deal  with  the  question  quickly,  in  the  situa- 
tion in  which  the  existing  state  of  the  authorities  in  Illinois 
presents  it. 

From  the  reception  of  the  author's  work  on  the  Law  of  Evi- 
dence, the  statement  in  the  preface  to  that  volume,  that  "with  the 
growth  of  our  reports,  it  was  believed  that  certain  subjects 
should  necessarily  be  treated  in  single  volume,  embracing  only 
Illinois  authorities,"  seems  to  have  been  justified. 

I  trust  that  this  volume  will  prove  of  worth  in  what  it  purports 
to  be,  a  convenient,  concise  summary  for  the  practitioner  in  this 
state  as  to  matters  properly  within  the  domain  of  its  title,  a 
ready  reference  in  time  of  need — a  working  tool,  with  the  propo- 
sitions full  and  thorough  enough  in  statement  to  come  to  determi- 
nation at  once,  of  the  law  on  the  propositions  involved.  How- 
ever, though  it  has  been  the  chief  plan  to  make  this  volume  of 
primary  value  in  the  court  room,  it  is  believed  that  there  has 
been  necessarily  collected  as  incidental  to  the  principal  object  of 
use,  such  material  as  will  give  value  to  the  book  as  an  every  day 
office  reference,  not  only  in  Common  Law  Actions  and  Criminal 
Cases  but  in  Chancery  and  Probate  Practice. 

If  it  will,  in  some  degree,  lighten  the  burden  of  the  lawyer 
and  the  judge,  the  writer  shall  have  the  satisfaction  of  accom- 
plishment of  purpose. 

A  careful  study  of,  and  a  familiarity  with  the  Table  of  Con- 
tents will  greatly  enhance  the  usefulness  of  the  book.  The  index 
further  contains  complete  analysis  of  text. 

John    A.    MacNeil. 
Olney.  Illinois,  April  1,  1921. 
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CHAPTER  I 


DEFINITION   AND    NATURE    OF   JURY 

PETIT  JURY:       . 
Defined 

Element  of  Tribunal 
Design  and  Purpose 
Vicinage 

Number : 
Common  Law 
Constitutloii 
Limit 
Walyeri 

— Civil  Action 
-^—Criminal  Prosecution 
*  Statutory  Tribunal 

Justice  Courts: 

— In  General 

— Criminal  Actions 
Appeal  from  Minor  Jurisdiction 

Impaneling : 

— Defined 

PETIT  JURY: 
Defined 

A  petit  jury  is  a  body  of  twelve  men  sworn  to  try  the  facts 
of  a  case  as  they  are  presented  in  the  evidence  placed  before  them. 

Harris  v.  People,  128  111.  585. 

Element  of  Tribunal 

A  jury  is  not  a  tribunal  but  an  element,  simply,  in  a  tribunal. 
Since  all  judicial  power  is  invested  in  courts,  it  inevitably  fol- 
lows that  a  jury  is  an  integral  part  of  the  court  in  all  cases, 
where,  at  common  law,  there  was  the  right  of  trial  by  jury. 

Mascall  v.  Comm.  Drainage  Dis.,  122  111.  620. 

And  in  criminal  cases  which  can  only  be  prosecuted  by  indict- 
ment, the  jury  is  an  essential  element  of  the  tribunal  which  may 
lawfully  try  the  case. 

Paulsen  v.  People,  195  111.  507. 
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And  a  jury  from  the  county  in  which  offense  is  committed 
is  a  necessary  part  of  a  legally  organized  court. 

People  V.  Rodenberg,  254  III.  386. 

Design  and  Purpose 

The  design  and  purpose  of  trial  before  a  jury  is  to  secure  a 
verdict  according  to  the  merits  of  the  case  under  the  law. 

Smith  V.  City  of  Cairo,  48  App.  166. 

Judgment  of  his  peers  has  always  been  held  to  mean  trial  by 
jury. 

Bullock  V.  Goemble,  45  111.  218. 

Whatever  may  be  the  crime  charged,  the  law  guarantees  to 
the  defendant  a  trial  by  jury  composed  of  fair-minded  and 
unprejudiced  men,  and  this  right  of  the  defendant  cannot  be 
disregarded. 

People  V.  McMahon,  244  111.  45. 

And  a  jury  selected,  empaneled  and  sworn  for  the  particular 
purpose  of  the  trial. 

Moredock  Drain.  Dist.  v.  Meyer,  253  111.  306. 
Vandalia  Drain  Dist.  v.  Van.  R.  R.  Co.,  247  111.  114. 

Vicinage 

Under  the  common  law,  in  both  civil  and  criminal  cases,  the 
jury  were  to  be  taken  from  the  znsne  or  neighborhood — from 
among  the  neighbors  and  equals  of  the  litigants  or  the  accused — 
and  by  long  usage  this  came  to  mean  from  the  body  of  the 
county. 

City  of  Chicago  v.  Knoebel,  232  111.  112. 

Though  originally  more  limited,  the  visne  or  neighborhood 
came  to  be  understood  to  be  the  county  where  the  offense  was 
committed  and  such  was  its  signification  at  common  law  at  the 
time  that  system  of  jurisprudence  was  adopted  in  this  state. 

Watt  V.  People,  126  III.  9. 

The  word  "district"  is  convertible  with  that  of  "county," 
and  is  descriptive  of  the  territory  which  in  legal  contemplation 
comprises  the  znsne. 

Weyrich  v.  People,  89  111.  90. 

A  district  cannot  extend  beyond  the  limits  of  the  county. 

People  V.  Rodenberg,  254  111.  386. 

The  traverse  jury  must  be  of  the  visne. 

Weyrich  v.  People,  89  111.  90. 

The  jury  must  be  summoned  from  the  vicinage  or  body  of 
the  county. 

George  v.  People,  167  III.  447. 
Buckrice  v.  People,  no  111.  29. 
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Number: 

Common  Law 

The  term  jury  is  understood  in  all  constitutions  and  statutes 
when  not  expressly  waived  to  mean  a  jury  of  twelve  men. 

Bibel  V.  People,  67  111.  172. 

In  the  absence  of  qualification,  the  word  "jury"  means  a  jury 
of  twelve. 

Neely  v.  Shephard,  92  App.  422. 

Any  less  than  this  number  of  twelve  would  not  be  a  common 
law  jury  and  not  such  a  jury  as  the  constitution  guarantees  to 
accused  parties,  when  a  less  number  is  not  allowed  in  express 
terms. 

Harris  v.  People,  128  111.  585. 
George  v.  People,  167  111.  447. 

Congtitotlon 

The  constitution  of  this  state  guarantees  to  each  person  the 
right  of  trial  by  jury  and  this  with  the  exceptions  named  in 
that  instrument,  means  a  trial  by  a  jury  of  twelve  men. 

Illinois  Steel  Co.  v.  Szutenback,  67  App.  280. 

The  right  of  trial  by  jury  guaranteed  by  the  constitution  is 
the  common  law  right  enjoyed  at  the  adoption  of  the  constitu- 
tion. 

People  V.  Rodenberg,  254  111.  386. 
Limit 
No  more  than  twelve  persons  may  constitute  a  legal  jury. 

Kreuchi  v.  Dehler,  50  111.  176. 
WalTori 

— CivU  Action 

Parties  in  a  civil  action  may  take  any  number  under  twelve 
upon  which  they  may  agree  or  they  may  excuse  a  juror  by  con- 
sent after  the  trial  has  begun. 

Kreuchi  v.  Dehler,  50  111.  176. 
Rehm  v.  Halverson,  197  111.  378. 

— Criminal  Prosecution    . 

But  in  a  criminal  case  which  can  only  be  prosecuted  by  indict- 
ment, a  jury  of  twelve  men  must  be  empaneled  and  a  less  num- 
ber would  not  be  a  common-law  jury.  The  jury  must  be  indif- 
ferent between  the  prisoner  and  the  people.  They  must  be  sum- 
moned from  the  vicinage  or  body  of  the  county  in  which  the 
crime  was  alleged  to  have  been  committed. 

George  v.  People,  167  111.  447. 

And  the  necessity  of  a  full  panel  cannot  be  waived — at  least 
in  case  of  felony — even  by  consent.    The  infirmity  in  the  case 
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of  a  trial  by  a  jury  of  less  than  twelve,  by  consent,  would  be 
that  the  tribunal  would  be  one  unknown  to  the  law,  created  by 
mere  voluntary  act  of  the  parties;  and  it  would  in  effect  be  an 
attempt  to  submit  to  a  species  of  arbitration  the  question  whether 
the  accused  has  been  guilty  of  an  offense  against  the  state. 

Harris  v.  People,  128  111.  585. 

The  panel  of  jurors  does  not  necessarily  mean  the  full  jury 
as  made  up  at  the  commencement  of  the  term.  It  may  mean  the 
particular  panel  returned  by  the  sheriff  with  the  venire  issued 
previously  to  the  term. 

Gropp  V.  People,  67  111.  154. 

Statutory  Tribnmd 

In  those  cases  which  were  formerly  not  triable  by  jury,  if  the 
legislature  provide  for  such  a  trial,  they  may  doubtless  create, 
for  the  purpose,  a  statutory  tribunal,  composed  of  any  number 
of  persons,  and  no  question  of  constitutional  power  or  right 
could  be  raised. 

Petition  of  Ferrier,  103  111.  367. 
Neely  v.  Shephard,  92  App.  422. 
Lindsay  v.  Lindsay,  257  111.  328. 

So  in  a  statutory  proceeding  for  assessment  of  damages  on 
condemnation  of  land  for  a  highway,  the  term  "jury"  does  not 
necessarily  mean  a  jury  of  twelve. 

McManus  v.  McDonough,  107  111.  95. 
Justice  Courts  s 

— In  General 

In  all  cases  of  trial  before  a  justice  of  the  peace,  either  party 
may  have  the  cause  tried  by  a  jury  if  he  shall  so  demand  before 
the  trial  is  entered  upon,  and  will  first  pay  the  fees  of  the  jurors. 
The  number  of  jurors  shall  be  six,  or  any  greater  number  not 
exceeding  twelve,  as  either  party  may  desire. 

Sec.  48,  ch.  79,  Rev.  Stat. 

Par.  6909,  Vol.  4,  Jones  &  Addington. 

There  is  no  provision  of  the  constitution  that  limits  the  power 
of  the  legislature  to  confer  jurisdiction  on  justices  of  the  peace 
except  that  it  shall  be  uniform,  and  a  trial  by  a  jury  of  six  is 
not  inhibited  by  that  instrument. 

McManus  v.  McDonough,  107  111.  95. 

So  in  an  action  of  tort  execution  may  issue  against  the  body 
of  the  defendant  for  the  non-payment  of  the  judgment  ren- 
dered on  the  verdict  of  a  jury  of  six. 

Hermanek  v.  Guthmann,  179  111.  563. 
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— Criminal  Actiona 

The  person  accused  may  have  the  cause  tried  by  a  jury  upon 
the  same  conditions,  and  the  jury  shall  be  summoned  and  im- 
paneled in  the  same  manner  as  in  civil  cases  before  justices  of  the 
peace.     The  defendant  shall  not  be  required  to  advance  the 

jury  fees. 

Sec.  167,  ch.  79,  Rev.  Stat 

Par.  7028,  Vol.  4,  Jones  &  Addington. 

The  word  "jury"  as  used  in  above  section,  does  not  necessarily 
mean  a  jury  of  twelve  men,  but  must  be  construed  to  mean  such 
a  jury  as  is  authorized  by  Sec.  13  of  Art.  5  of  the  same  act. 

Hermanek  v.  Guthmann,  72  App.  370. 

If  accused  demand  jury,  his  request  must  be  granted.  He  can- 
not be  legally  required  to  advance  fees. 

Condit  V.  Lee,  83  App.  537. 

Appeal  from  lOnor  Jnrlsdictloii 

When  an  appeal  is  taken  from  a  minor  jurisdiction  the  cause 
is  tried  by  the  usual  practice  of  the  court  to  which  it  is  taken 
and  not  according  to  that  of  the  inferior  jurisdiction. 

Neely  v.  Shephard,  190  111.  637. 

Impandiiig : 

— Defined 

The  general  understanding  of  the  word  "impanel"  is  that  it 
covers  all  the  steps  of  ascertaining  who  shall  be  the  twelve  men 
to  sit  as  jurors  in  the  trial  of  a  particular  case.  The  word  "im- 
panel" means  the  final  formation  by  the  court  of  the  jury.  It  is 
the  act  that  precedes  the  swearing  of  the  jury  and  ascertains 
who  are  to  be  sworn  and  the  meaning  is  not  limited  to  the  call- 
ing of  jurors,  from  those  summoned  to  appear  for  jury  service 
into  the  jury  box  for  examination  as  to  their  competency  to 
serve  as  jurors  in  the  particular  case  on  trial. 

People  V.  Poole,  284  111.  39. 
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Depends  on  Form  of  Action 
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Motion  to  Submit: 
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Justice  Courts 
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— Lunacy  Inquest 
— From  Justice  of  the  Peace 

PARTICULAR  ACTS   AND   PROCEEDINGS 
Account 

Administration : 

In  General 

Account  by  Administrator 

Ademption 

Adyancement 

Concealed  Assets  and  InTentorles 

Appeal 

Heirship 

Widow's  Award 

Claim  Against  Estate 
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Apprentices 
Assignment 
Attachment : 

In  General 

Interpleading 
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Attorney's  Fees — ^Llen 

Bastardy : 
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Municipal  Court 

Bill  to  Foreclose  Mortgage 
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Bond  for  Costs 
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CivU  Rights: 

Jurisdiction  of  Justice 
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Corporation : 

Dissolution 

Indebtedness 

Default : 

Assessment  of  Damages: 
— Right  of  Jury  Trial 
— Must  Make  Demand 
— Assessment  by  Court 
— Assessment  by  Clerk 
— Interlocutory 
— The  Jury 

Dependent  and  Delinquent  Children 
In  General 
D^endent  Girl 
Dependent  Boy 
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Disbarment 
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Dower 
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Trial  in  Conrt  of  Record 
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Quo  Warranto 

Revenue 

Separate  Maintenance: 

Not  Matter  ot  Bight 
Discretion  of  Court 
Insanity  Issue 

Statutory  Proceedings 
Wife  Abandonment 
Wills: 
Frobate: 

— In  General 

— Appeai  to  the  Circuit  Court 
Contest  in  Cliaaeery 

Workmen's  Compensation  Act 
Trial  of  Right  of  Property: 

In  Connty  Court 
Appeal 


IN  GENERAL: 
Constituticmal  Ptovision: 
Same  Biglit  as  at  Common  Iaw 

The  right  of  trial  by  jury  as  heretofore  enjoyed,  shall  remain 
inviolate,  but  the  trial  of  civil  cases  before  justices  of  the  peace 
by  a  jury  of  less  than  twelve  men  may  be  authorized  by  law. 

Sec.  5,  art.  2,  Const.  1870. 

The  right  of  trial  by  jury  which  is  preserved  by  the  consti- 
tution is  the  right  which  had  been  enjoyed  before  the  adoption 
of  that  instrument. 

City  of  Spring  Valley  v.  Spring  Valley  Coal  Co.,  173  111.  497. 
Hills  V.  Hopp,  287  III  375- 

Constitution  means  that  the  right  to  jury  trial  shall  continue 
in  all  cases  where  such  right  existed  at  time  constitution  was 
adopted. 

Tumcs  V.  Brencklc,  249  111.  394. 

Section  5  of  Article  2  of  the  Constitution  of  1870,  which 
provides  that  the  right  of  trial  by  jury  as  heretofore  enjoyed 
shall  remain  inviolate,  means  that  the  right  to  a  trial  by  jury 
shall  continue  in  all  cases  where  such  right  existed  at  the  time 
the  constitution  was  adopted. 

Tumes  v.  Brencklc,  249  111.  394. 
George  v.  People,  167  111.  447. 

The  right  of  trial  by  jury  which  is  preserved  by  the  consti- 
tution is  the  right  as  it  was  enjoyed  before  the  adoption  of  the 
constitution,  to  be  determined  as  a  purely  historical  question; 
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and  the  power  of  the  legislature  to  provide  for  trials  without 
a  jury,  in  cases  in  which  the  right  of  trial  by  jury  had  not  been 
enjoyed  before  the  constitution,  is  imlimited. 

City  of  Spring  Valley  v.  Coal  Co^  173  111.  497. 

The  right  of  trial  by  jury  as  enjoyed  prior  to  adoption  of 
constitution  is  subject  to  the  power  of  a  court  of  review,  to 
reverse  without  remanding  or  awarding  a  venire  de  novo,  in 
cases  where  it  appears  no  recovery  could  be  permitted  to  stand. 

City  of  Spring  Valley  v.  Coal  Co.,  173  111.  497. 

The  right  to  trial  by  jury,  guaranteed  by  the  constitution  is 
a  right  guaranteed  to  litigants  who  may  become  involved  in 
litigation  in  the  courts  of  Illinois,  whether  such  litigants  be 
citizens  of  Illinois  or  elsewhere.  It  is  not  tmtil  a  citizen  of 
Illinois  becomes  a  litigant  in  the  courts  of  Illinois  that  this  guar- 
anty contained  in  the  bill  of  rights  applies  to  him  and  should 
his  adversary  be  a  citizen  of  some  other  state  or  country,  the 
same  guaranty  applies  to  him  as  well. 

Illinois  Life  Ins.  Co.  v.  Prentiss,  2^7  111.  383. 

While  this  is  a  right  that  is  guaranteed  by  the  constitution 
and  cannot  be  changed  except  by  changing  the  constitution,  it 
after  all  relates  to  a  mere  matter  of  procedure  in  our  courts 
and  may  be  changed  by  the  people  themselves.  It  gives  litigants 
in  civil  cases  no  vested  rights  which  will  remain  in  the  event 
that  the  constitution  is  changed  in  this  respect. 

Illinois  Life  Ins.  Co.  v.  Prentiss,  277  111.  383. 

The  constitutional  guaranty  of  right  of  trial  by  jury,  accord- 
ing to  Illinois  practice,  is  not  violated  by  refusal  to  enjoin 
prosecution  of  suit  against  citizen  of  Illinois,  in  foreign  state 
where  practice  is  different  from  ours,  although  a  suit  has  already 
been  begun  in  this  state  on  same  cause  of  action. 

Illinois  Life  Ins.  Co.  v.  Prentiss,  277  111.  383. 

The  right  protected  by  the  constitution  was  the  right  of  trial 
by  jury  as  it  existed  at  common  law. 

George  v.  People,  167  111.  447. 
Par  melee  v.  Price,  208  111.  544. 
People  V.  Rodenberg,  254  III  386. 
Standige  v.  Chicago  Rys.  Co.,  254  111.  524. 

Constitutional  guarantee  is  simply  of  the  right  of  trial  by 
jury  as  it  was  enjoyed  at  the  adoption  of  the  constitution. 

Commercial  Ins.  Co.  v.  Scammon,  123  111.  601. 
Jones  V.  Fortune,  128  111.  518. 

The  right  of  trial  by  jury  is  the  right  of  trial  in  conformity 
with  the  principles  of  the  common  law  as  it  was  enjoyed  at  the 
adoption  of  the  constitution. 

Buckrice  v.  People,  no  111.  29. 
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Statutes  existing  at  time  of  adoption  of  constitution  did  not 
become  engrafted  upon  it. 

George  v.  People,  167  111.  447. 

It  only  secures  such  right  in  those  tribunals  exercising  common- 
law  jurisdiction,  in  regard  to  matters  wherein  at  common  law 
such  right  existed.  That  right  in  no  event  pertains  to  other 
proceedings  than  suits  at  law. 

Boyd  V.  Swallows,  59  App.  635. 

Does  not  confer  such  right  in  any  class  of  cases  where  it  had 
not  formerly  existed. 

People  V.  City  of  Alton,  233  111.  542. 
Ward  V.  Farwell,  97  111.  593. 

Nor  in  courts  which  had  never  been  provided  with  juries, 
or  accustomed  to  try  cases  by  that  method. 

People  V.  City  of  Alton,  233  111.  542. 

In  a  case  at  common  law,  both  parties  have  the  constitutional 
right  to  a  trial  by  a  jury,  which  cannot  be  waived  except  by 
mutual  consent. 

Bohmann  v.  City  of  Chicago,  15  App.  48. 

The  right  of  trial  by  jury  in  respect  to  matters  wherein  such 
right  existed  at  the  time  the  constitution  was  adopted,  cannot 
be  taken  away,  directly  or  indirectly,  by  transferring  the  juris- 
diction to  try  purely  legal  causes  to  a  court  of  chancery,  where, 
according  to  the  usual  practice,  juries  are  not  demandable  as 
a  matter  of  right. 

Turnes  v.  Brenckle,  249  111.  394. 

But  constitutional  provision  has  never  been  held  to  prohibit 
the  legislature  from  creating  new  rights  unknown  to  the  common 
law  and  provide  for  their  determination  without  a  jury. 

Standidge  v.  Chicago  Rys.  Co.,  254  111.  524. 
Turnes  v.  Brenckle,  249  111.  394. 

Permitting  a  citizen  to  be  sued  in  sister  state  is  not  a  viola- 
tion of  guaranty  of  trial  by  jury. 

Illinois  Life  Ins.  Co.  v.  Prentiss,  277  111.  383. 

Crimiiuilt 

In  all  criminal  prosecutions  the  accused  shall  have  the  right 

to  appear  and  defend  in  person  and  by  counsel,  to  demand  the 

nature  and  cause  of  the  accusation  and  to  have  a  copy  thereof, 

to  meet  the  witnesses  face  to  face,  and  to  have  process  to  compel 

the  attendance  of  witnesses  in  his  behalf,  and  a  speedy  public 

trial  by  an  impartial  jury  of  the  county  or  district  in  which 

the  offense  is  alleged  to  have  been  committed. 
Sec  9,  art  2,  Const.  1870. 
Vol.  I,  p.  137,  Jones  &  Addington. 
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The  right  to  trial  by  jury,  as  at  common  law,  is  protected  by 
the  Constitutions  of  I818,  1848  and  1870  and  the  provisions 
of  all  three  constitutions  relating  thereto  are  without  substan- 
tial difference. 

People  V.  Yario,  194  App.  503. 

George  v.  People,  167  111.  447. 

Accused  may  waive  constitutional  right  to  meet  witnesses  face 
to  face. 

People  V.  Schultz-Knighten,  277  111.  238. 
People  V.  Pilenski,  295  111.  58. 

At  the  common  law,  trial  by  jury  was  enjoyed  only  by  those 
against  whom  the  accusation  was  made  by  indictment  and  who 
had  been  arraigned  and  pleaded  to  the  indictment.  It  is  to  this 
common  law  right  of  trial  by  jury  to  which  our  constitution 
refers  and  in  the  class  of  cases  in  which  that  right  existed  at 
the  common  law,  an  essential  part  of  the  tribunal  for  the  trial 
of  such  accusations  is  a  jury  and  the  defendant  cannot  by  his 
acts  eliminate  the  jury  from  such  tribtmal  and  create  another 
tribunal  for  the  trial  of  the  charge  against  him. 

In  all  criminal  cases,  which  can  only  be  prosecuted  upon  indict- 
ment, a  jury  is  an  essential  part  of  the  tribunal  which  can  law- 
fully try  the  case  and  render  judgment. 

Paulsen  v.  People,  195  111.  507. 

The  right  of  trial  by  jury  constitutes  certain  specified  things, 
which  cannot  be  dispensed  with  or  disregarded  on  the  trial  of 
a  person  charged  with  a  felony.  A  jury  of  twelve  men  must 
be  empaneled,  and  any  less  number  would  not  be  a  comtnon-law 
jury.  The  jury  must  be  indifferent  between  the  prisoner  and 
the  people.  They  must  be  summoned  from  the  vicinage  or  body 
of  the  county  in  which  the  crime  was  alleged  to  have  been 
committed.  The  jury  must  unanimously  concur  in  the  verdict. 
(This  latter  is  one  of  the  old  requirements  of  the  common  law.) 
The  final  decision  upon  the  facts  is  to  rest  with  the  jury,  and 
the  court  cannot  interfere  to  coerce  them  to  agree  upon  a  verdict 
against  their  convictions.  These  are  some  of  the  rights  guaran- 
teed by  the  constitution. 

George  v.  People,  167  111.  447. 

The  right  to  such  trial  by  jury  cannot  be  defeated  by  entry 
of  an  order  dispensing  with  the  petit  jury  for  the  term. 

Newlin  v.  People,  221  111.  166. 
Petty  V.  People,  118  111.  148. 

— Jury  of  the  County 

The  common-law  right  of  trial  by  jury  includes  the  right 
of  one  accused  of  crime  to  be  tried  by  jurors  selected  from  the 
county  or  district  in  which  the  offense  is  alleged  to  have  been 
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committed.  Such  a  jury  is  therefore  a  necessary  part  of  a  legally 
organized  court  of  original  jurisdiction  for  the  trial  of  criminal 
oftenses. 

People  v.  Rodenberg,  254  111.  386. 

The  right  of  trial  by  jury  includes  that  of  being  tried  by 
jurors  selected  from  the  county  in  which  the  offense  is  alleged 
to  have  been  committed. 

Buckrice  v.  People,  no  111.  29. 
Weyrich  v.  People,  89  111.  90. 

A  "district"  cannot  extend  beyond  the  limits  of  the  county. 

People  V.  Rodenberg,  254  111.  386. 

It  is  the  settled  common-law  doctrine  that  jurors  in  one  county 

were  not  competent  to  pass  upon  the  guilt  or  innocence  of  a 

party  in  regard  to  a  crime  alleged  to  have  been  committed  by 

him  in  another  county. 

Buckrice  v.  People,  no  111.  29. 

At  common  law  all  criminal  offenses  are  deemed  to  be  local 
and  subject  to  prosecution  only  in  the  county  where  they  were 
committed.  In  the  early  ages  of  English  jurisprudence  jurors 
who  were  impaneled  to  try  either  civil  or  criminal  causes  were 
themselves  witnesses,  and  rendered  their  verdicts  upon  their  own 
knowledge,  and  therefore,  in  order  that  they  might  be  qualified 
to  perform  their  functions,  they  were  summoned  from  the  znsne 
or  neighborhood  of  the  place  where  the  matter  to  be  tried  arose. 
When  at  a  later  period  they  were  required  to  find  their  verdicts 
upon  the  evidence  of  witnesses,  it  was  still  deemed  important 
that  they  should  come  from  the  place  where  the  witnesses  lived 
and  where  the  dispute  originated,  since  jurors  from  the  visne 
or  neighborhood  were  regarded  as  more  likely  to  be  qualified  to 
investigate  and  determine  the  truth  than  persons  living  at  a 
distance  from  the  scene  of  the  transaction.  It  thus  became  a 
settled  rule  of  the  common  law  that  persons  accused  of  criminal 
offenses  should  have  a  right  to  be  tried  by  a  jury  of  the  visne 
of  the  alleged  crime.  Though  originally  more  limited,  the  visne 
or  neighborhood  came  to  be  understood  to  be  the  county  where 
the  offense  was  committed,  and  such  was  its  significance  at  com- 
mon law  at  the  time  that  system  of  jurisprudence  was  adopted 

in  this  state. 

Watt  V.  People,  126  111.  9. 

The  rule  seems  to  have  been  considered  more  important  as 
applying  to  criminal  than  to  civil  trials.  This  difference  in  the 
enforcement  of  the  rule  between  the  two  classes  of  cases  is 
seen  in  our  own  state  in  allowing  a  change  of  venue.  In  criminal 
cases  change  of  venue  can  only  he  had  at  the  request  or  by 
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consent  of  the  accused,  while  in  civil  cases  either  party,  if  he 
bring  himself  within  the  provisions  of  the  statute,  may  have  a 
change  of  venue  from  the  county.  In  this  state  the  question 
seems  to  have  been  raised  only  in  criminal  cases,  and  it  has  been 
held  that  the  word  **district"  as  to  such  cases,  means  "county." 

City  of  Chicago  v.  Knobel,  232  111.  112. 
Wcyrich  V.  People,  89  111.  90. 

The  right  of  trial  by  jury  of  county  may  be  waived  by  obtain- 
ing change  of  venue  for  prejudice  of  inhabitants. 

Weyrich  v.  People,  89  111.  90. 

The  plain  object  of  this  clause  of  the  constitution  is  to  secure 
to  the  defendant  the  common-law  right  of  trial  by  jury  of  the 
visne  or  neighborhood  where  the  offense  is  alleged  to  have  been 
committed  and  to  protect  him  against  prosecution  elsewhere. 
The  grand  jury  indicting,  and  the  traverse  jury  trying,  must  be 
of  the  visne;  and  the  court  having  jurisdiction  is  that  which  is, 
by  law,  invested  with  original  authority  to  try  such  offenses. 
A  party  is  no  more  subject  to  be  indicted  and  tried  for  the 
alleged  commission  of  an  offense,  in  a  different  county  in  the 
same  circuit,  than  in  a  county  in  a  different  circuit.  The  creation 
of  judicial  circuits  has  not  the  slightest  reference  to  the  enforce- 
ment of  this  clause  of  the  constitution,  but  is  solely  for  con- 
venience in  providing  the  requisite  judicial  force  to  administer 
the  law  throughout  the  state.  The  word  "district"  is  convertible 
with  that  of  "county,"  and  is  descriptive  of  the  territory  which, 
in  legal  contemplation,  comprises  the  visne  over  which  the  juris- 
diction of  the  court  for  the  purposes  of  prosecution  for  the 
commission  of  crimes  and  misdemeanors  extends ;  and,  although 
there  may  be  many  counties  or  districts  in  the  same  circuit,  ^the 
court  in  each  is  entirely  separate  and  disconnected  from  that  in 
all  the  others,  and  its  jurisdiction,  within  the  meaning  of  the 
clause  under  consideration,  is  limited  by  its  territorial  boundaries. 

Weyrich  v.  People,  89  111.  90. 

Whenever  the  locus  in  quo  of  the  offense  can  be  precisely 
identified,  under  the  provisions  of  the  section  of  the  statute,  the 
trial  should  of  course  be  had  in  the  county  where  it  was  com- 
mitted, but  when  such  is  not  the  case  a  somewhat  different  rule 
must  be  applied  or  the  offender  cannot  be  tried  at  all.  When 
it  cannot  be  determined  in  which  of  two  or  more  counties  the 
criminal  act  was  perpetrated,  the  offender  must,  ex  necessitate, 
be  tried  in  a  county  which  cannot  be  proved  beyond  a  reasonable 
doubt  to  be  the  actual  7nsne  of  the  crime.  If  he  can  not  be  so 
tried  the  law  is  powerless  to  punish  him.  The  evidence  of  his 
guilt  may  be  ever  so  conclusive,  but  because  of  the  impossibility 
of  proving  upon  which  side  of  an  imaginary  line  the  swiftly 
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moving  train  happened  to  be  at  the  instant  the  homicidal  blow 
was  struck,  the  murderer  must  be  given  complete  practical  immu- 
nity from  all  the  penal  consequences  of  this  heinous  otfense.  No 
court  should  adopt  a  construction  of  the  law  which  would  involve 
consequences  of  this  character  unless  forced  to  do  so  by  con- 
siderations which  are  insurmountable. 

Watt  V.  People,  126  111.  9. 

There  is  a  class  of  offenses  committed  by  a  party  being  in 

one  county  upon  the  person  or  thing  being  at  the  same  time 

in  another  county,  where  the  offense  may  not  inaptly  be  defined 

as  being  committed  in  either  county,  and  offenses  committed  on 

the  county  line  or  so  near  thereto  that  the  distance  therefrom  is 

inappreciable,  may,  with  propriety  be  regarded  as  committed  in 

either  coimty. 

Buckrice  v.  People,  no  III  29. 

But  where  the  offense  is  committed  entirely  within  one  county, 
the  mandate  of  the  constitution  may  not  be  disregarded. 

Buckrice  v.  People,  no  111.  29. 

Under  the  constitution  and  laws  of  this  state,  as  at  common 
law,  the  local  jurisdiction  of  all  offenses  is  in  the  county  where 
the  offense  is  committed.  Under  the  common  law,  for  the  pur- 
poses of  jurisdiction,  the  offense  was  treated  as  having  been 
committed  within  the  jurisdiction  into  which  the  property  was 
afterwards  carried.  The  rule  on  this  subject  proceeds  on  the 
legal  presumption  that  where  the  property  has  been  feloniously 
taken,  every  act  of  removal  may  be  regarded  as  a  new  taking 
or  asportation.  Our  statute  is  simply  declaratory  of  the  common 
law  on  the  same  subject. 

Campbell  v.  People,  109  111.  565. 
Graham  v.  People,  181  111.  477. 

Statute  authorizing  party  to  be  tried  for  offense  committed 
entirely  within  one  county,  but  one  hundred  yards  from  the 
county  line,  in  the  adjoining  county,  is  unconstitutional  and  void. 

Buckrice  v.  People,  no  111.  29. 

Under  the  common  law,  in  both  civil  and  criminal  cases,  the 
jury  were  to  be  taken  from  the  visne  or  neighborhood;  from 
among  the  neighbors  and  equals  of  the  litigants  or  the  accused, 
and  by  long  usage  this  came  to  mean  from  the  body  of  the 
county. 

City  of  Chicago  v.  Knobel,  232  111.  112. 
Watt  V.  People,  126  111.  9. 

Municipal  Court  act  requiring  petit  jurors  for  the  trial  of 
cases  in  that  court,  to  be  drawn  from  the  body  of  the  county, 
instead  of  the  city,  does  not  violate  this  section.    Not  only  by 
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the  common  law,  but  by  the  practice  of  this  state,  the  rule  is 
well  established  that  jurors  in  courts  of  record  can  be  legally 
drawn  from  the  body  of  the  county.  This  practice  preserves  the 
right  of  trial  by  jury  as  enjoyed  before  the  present  constitution 
was  adopted. 

City  of  Chicago  v.  Knobel,  232  111.  112. 

Miller  v.  People,  230  111.  65. 

Ladies  of  Macabees  v.  Herrington,  227  111.  511.  » 

A  district  over  which  the  jurisdiction  of  the  court,  for  the 
purpose  of  prosecution  for  the  commission  of  crimes  and  mis- 
demeanors extends,  cannot  extend  beyond  the  limits  of  the 
county.  If  one  accused  of  crime  is  entitled  to  trial  by  jury  of 
the  county  where  the  offense  is  alleged  to  have  been  committed, 
a  city  court  where  the  jurisdiction  is  beyond  the  county  limits, 
cannot  exist  without  infringing  upon  constitutional  rights,  and 
destroying  the  rule  of  uniformity  which  must  be  observed  in 
the  creation  of  courts. 

People  V.  Rodenberg,  254  111.  386. 

This  section  has  reference  to  trials  at  nisi  prius  only.  The 
provision  has  no  application  to  writ  of  error  brought  to  reverse 
judgment  by  which  defendant  was  convicted. 

Fielden  v.  People,  128  111.  595. 

Under  the  common  law,  the  prisoner  on  trial  for  a  felony 
has  no  constitutional  right  to  have  his  form  of  punishment  fixed 
by  a  jury.  At  common  law,  the  jury  returned  the  verdict  of 
guilty  or  not  guilty,  and  the  punishment  was  fixed  by  the  court 
and  governed  by  the  laws  in  force. 

George  v.  People,  167  111.  447. 

And  defendants  convicted  of  crimes  not  enumerated  in  Parole 
act  are  not  entitled  to  have  the  jury  fix  the  term  of  imprisonment. 

People  V.  O'Donnell,  291  111.  178. 
People  V.  Doras,  290  111.  188. 

Chancery : 

Statute 

The  court  may,  in  its  discretion,  direct  an  issue  or  issues  to 
be  tried  by  a  jury  whenever  it  shall  be  judged  necessary  in 
any  cause  in  equity,  pending  therein.  In  all  other  causes  in 
equity,  the  mode  of  trial  shall  be  the  same  as  has  been  here- 
tofore practiced  in  courts  of  chancery. 

Sec.  40,  ch.  22,  Rev.  Stat. 

Par.  920,  vol.  I,  Jones  &  Addington. 

Constltatloiial  ProTislon  does  not  Extend  to  Eqnify 

The  provisions  of  the  constitution  of  1870,  prescribing  the 
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right  to  trial  by  jury  does  not  extend  to  cases  in  equity,  but  is 
confined  to  cases  at  law. 

Maynard  v.   Richards,   i66  III.  466. 
Flaherty  v.  McConnick,  113  111.  538. 
Heacock  v.  Hosmer,  109  111.  245. 

The  provision  in  the  constitution  preserving  the  right  to  trial 
by  jury,  has  no  reference  to  cases  in  which  courts  of  equity 
have 'jurisdiction.  The  right  to  such  trial  is  confined  to  cases 
at  law. 

Flaherty  v.  McCormick,  113  111.  538. 

Garvey  v.  Baldino,  189  App.  466. 

North  American  Ins.  Co.  v.  Yates,  214  111.  272. 

The  constitutional  provision  relating  to  jury  trial  does  not 
apply  to  trial  of  issues  of  facts  in  equitable  actions. 

Tumes  v.  Brenckle,  249  111.  394. 

Jury  Trial  Kot  Matter  of  Blgbt 

Jury  trial  in  chancery  is  not  a  matter  of  right. 

Keith  V.  Henkleman,  173  111.  137. 
Shedd  V.  Seefeld,  230  111.  1 18. 
Gilliam  v.  Baldwin,  96  App.  323. 

A  jury  trial  is  never  a  matter  of  right  in  a  chancery  proceeding 
except  where  by  statute  it  is  expressly  given. 

Flaherty  v.  Murphy,  291  111.  595. 
Tumes  v.  Brenckle,  249  111.  394. 

Discretion  of  Court 

In  cases  properly  cognizable  in  equity  under  any  of  the  original 
heads  of  chancery  jurisdiction,  it  is  entirely  discretionary  with 
the  court  whether  it  will  or  will  not  submit  any  issue  or  issues 
of  fact  to  a  jury. 

Phillips  V.  Edsall,  127  111.  535. 

It  is  within  the  discretion  of  a  chancellor  to  require  the  issues 
of  fact  arising  in  equity  cases  to  be  tried  by  a  jury  at  any  time 
before  decree,  and  his  action  in  the  matter  will  not  be  reviewed. 

Maynard  v.  Richards,  166  III.  466. 

Russell  V.  Payne,  45  III.  350. 

Guild  V.  Hall,  127  111.  523. 

South  Park  Comrs.  v.  Phillips,  27  App.  380. 

Court  may  direct  issues  to  be  tried  by  jury. 

Ennesser  v.  Hudek,  169  111.  494. 

May  require  issue  to  be  tried  by  jury  at  any  time  before 
decree. 

Russell  V.  Payne,  45  111.  350. 

A  party  who  directly  invokes  the  jurisdiction  of  equity,  thereby 
waives  his  right  to  demand  a  jury.  But  such  action  on  the  part 
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of  plaintiff  cannot  deprive  the  defendant  of  his  right  to  a  jury 
trial. 

Tumes  v.  Brenckle,  249  111.  394. 

Court  Kot  Required  to  Submit  to  Jury 

A  chancellor  may  submit  the  issue  to  a  jury  in  any  equity 
proceeding  pending  before  him,  but  he  is  not  required  to  do  so, 
and  his  refusal  upon  request  for  that  purpose  cannot  be  assigned 
as  error. 

Turnes  v.  Brendde,  249  UL  394. 

Depends  on  Form  of  Aettan  i    i   1 

Whether  right  to  jury  trial  exists  in  any  case  depends  upon 

the  nature  of  the  controversy  rather  than  upon  the  form  of 

the  action. 

Tumes  v.  Brendde,  249  UL  jM*  .\ 


Blgbt  Cannot  be  Taken  Awaj  by  Transferring  to  Equity 

The  right  of  trial  by  jury  in  respect  to  matters  wherein  such 
right  existed  at  time  constitution  was  adopted,  cannot  be  taken 
away,  directly  or  indirectly,  by  transferring  the  jurisdiction  to 
try  purely  legal  cases  to  a  court  of  chancery,  where,  according 
to  the  usual  practice,  juries  are  not  demandable  as  a  matter  of 
right. 

Turnes  v.  Brenckle,  249  III.  394. 

Presumption  of  Allowanee  on  Demand 

Where  the  constitution  entitled  a  party  to  a  right  of  trial 
by  jury,  it  is  presumed  that  such  trial  will  be  allowed  if  asked 
on  a  trial  in  chancerv. 

Woolverton  v.  Taylor  Co.,  43  App.  424. 

Conferring  jurisdiction  in  chancery  is  not  excluding  trial  by 
jury.  Courts  of  chancery  may  submit  issues  of  fact  to  trial  by 
jury,  and  although  it  is  discretionary  to  do  so,  in  their  ordinary 
course  of  practice,  yet,  where  there  comes  bestowal  upon  such 
a  court  of  jurisdiction  in  a  case  where  there  existed  before  the 
adoption  of  the  constitution,  the  right  of  trial  by  jury,  it  is 
to  be  presumed  that  there  would  be  in  such  case  allowance  of 
jury  trial;  that  there  would  be  obedience  to  the  constitutional 
injunction,  that  the  right  of  trial  by  jury,  as  enjoyed  at  the  time 
of  the  adoption  of  the  constitution,  should  remain  inviolate. 

Gage  V.  Ewinpr,  107  111.  11. 

Proof  Required 

Chancery  practice  does  not  require  a  chancellor  to  submit 
questions  of  fact  to  a  jury  upon  motion  or  the  bare  assertion 
of  counsel  that  a  fact  existed,  unsupported  by  any  evidence 
whatever.  To  entitle  defendant  to  an  order  for  an  issue  to  be 
tried  by  a  jury,  he  must  show,  by  affidavit  or  otherwise,  to  the 
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satisfaction  of  the  court,  a  probable  ground  of  defense,  that  the 
answer  was  not  put  in  for  mere  delay.  The  awarding  of  an 
issue  to  be  tried  by  a  jury  on  an  answer  not  sworn  to  by  any  one 
who  was  willing  to  state  that  the  defense  could  be  sustained  by 
proofs  would  be  productive  of  unnecessary  expense  and  delay. 

Hahn  v.  Huber,  83  III  243. 

A  court  of  chancery  may  submit  an  issue  against  a  defendant 
or  defendants  to  a  trial  by  jury,  and  though  it  is  generally  dis- 
cretionary in  the  court  to  do  so,  it  may  in  a  given  case  be  bound 
to  do  so  where  the  law  entitles  the  party  to  such  trial. 

Woolverton  v.  Taylor,  43  App.  424. 

Motion  to  Submit: 

— Must  be  in  Apt  Time 

In  a  chancery  case,  a  motion  to  impanel  a  jury  to  hear  and 
determine  questions  of  fact  should  be  made  in  apt  time..  It  is 
too  late  where  the  cause  is  immediately  before  the  chancellor 
for  trial  and  the  witnesses  in  attendance  for  examination. 

Belleville  v.  Citizens  Horse  Ry.  Co.,  152  111.  171. 
Phillips  V.  Edsall,  127  111.  535. 

When  May  be  Submitted  t 

— Conflicting  Evidence 

Where  the  evidence  is  contradictory,  depends  upon  slight  cir- 
cumstances, the  veracity  of  witnesses  involved  and  where  the 
manner,  intelligence  and  relation  of  witnesses  to  a  case  must 
have  their  proper  weight,  it  is  highly  desirable  that  the  issue 
should  be  tried  by  a  jury. 

Stone  V.  Salisbury,  209  111.  56. 
Russell  V.  Payne,  45  111.  350. 

But  in  those  cases  it  is  not  merely  by  the  consent  of  the 
parties  but  is  solely  under  the  control  of  the  chancellor. 

Milk  V.  Moore,  39  111.  584. 

Time  to  Snbmit 

It  is  within  the  discretion  of  the  chancellor  to  require  the 
issues  of  fact  arising  in  equity  cases  to  be  tried  by  a  jury  at 
any  time  before  decree;  and  his  action  in  the  matter  will  not 
be  reviewed. 

Maynard  v.  Richards,  166  111.  466. 
Russell  V.  Pavne,  45  111.  350. 
Keith  V.  Henkleman,  173  111.  137. 

What  Svbmiftodt 

— Part  of  Cause 

In  making  up  a  feigned  issue,  it  is  not  essential  that  every 
fact  alleged  in  the  pleading  in  the  suit  should  be  embraced 
therein. 

Pankey  v.  Raum,  51  111.  88. 
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Summary  Proceedings: 

The  constitutional  provision  was  designed  only  to  secure  the 
right  of  trial  by  jury  as  it  had  theretofore  been  enjoyed  in  those 
tribunals  which  exercised  common  law  jurisdiction,  and  was  not 
intended  to  confer  such  right  in  any  class  of  cases  where  it 
had  not  formerly  existed.  Nor  was  it  intended  to  introduce  the 
jury  system  into  those  special  summary  jurisdictions  which  were 
not  known  to  the  common  law. 

Moody  V.  Found,  208  111.  78. 

Holnback  v.  Wilson,  159  111.  148. 

People  V.  Hill,  163  111.  186. 

Tumes  v.  Brenckle,  249  111.  394. 

Ross  V.  Irving,  14  111.  171.. 

Johnson  v.  Joliet  &  C.  Ry.  Co.,  23  111.  202. 

Ward  V.  Farwell,  97  111.  593. 

Seavey  v.  Seavey,  30  App.  65. 

The  constitutional  provision  as  to  jury  trials  was  not  intended 
to  introduce  the  jury  trial  into  special  summary  jurisdictions 
unknown  to  the  common  law,  and  which  do  not  provide  for 
that  mode  of  trial. 

Maynard  v.  Richards,  166  111.  466. 

The  right  of  such  trial  in  the  class  of  cases  in  which  it  was 

enjoyed  before  the  adoption  of  the  constitution  is  preserved 

inviolate  by  that  instrument,  but  in  all  other  cases  the  legislature 

may  provide  for  a  hearing  or  trial  without  a  jury. 
Frost  V.  People,  193  111.  635. 

Jury  trial  is  not  constitutional  right  of  persqn  arrested  under 
search  warrant. 

iFrost  V.  People,  193  111.  635. 

Jndfifmeiit  Satisfied  by  Imprismiment : 
In  General 

No  person  shall  be  imprisoned  for  non-payment  of  a  fine  or 
a  judgment  in  any  civil,  criminal,  quasi  criminal,  or  qui  tam 
action,  except  upon  conviction  by  jury;  Provided,  that  the 
defendant  or  defendants,  in  any  such  action  may  waive  a  jury 
trial  by  executing  a  formal  waiver  in  writing;  And  provided 
further,  that  this  provision  shall  not  be  construed  to  apply  to 
fines  inflicted  for  contempt  of  court ;  And  provided  further,  that 
when  such  waiver  of  jury  is  made,  imprisonment  may  follow 
judgment  of  the  court  without  conviction  by  a  jury. 

Sec  128,  ch.  no.  Rev.  Stat. 

Par.  4145,  vol.  2,  Jones  &  Addington. 

Courts  of  record  are  governed*  by  this  section.  It  applies  to 
all  cases,  whether  in  justice  court  or  court  of  record,  where 
judgment  may  be  satisfied  by  imprisonment. 

Swan  V.  Mulherin,  67  App.  77. 
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Act  does  not  apply  to  cases  of  sentence  for  imprisonment 
merely,  where  no  fine  or  money  judgment  rendered. 

Sloncen  v.  People,  58  App.  315. 

This  provision  has  no  application  to  a  contempt  proceeding 
against  one  who  refuses  to  obey  a  decree  in  a  separate  main- 
tenance proceeding. 

Barclay  v.  Barclay,  184  111.  471. 

A  decree  is  not  a  debt  in  the  sense  of  the  constitution. 

Barclay  v.  Barclay,  184  111.  471. 
Wightman  v.  Wightman,  45  111.  167. 

This  act  strips  the  trial  judge  of  the  power,  where  jury  has 
not  been  waived,  to  give  a  peremptory  instruction  to  find  the 
defendant  guilty  in  an  action  coming  within  the  scope  of  the  act. 

People  V.  Koehler,  146  App.  541. 

It  would  make  the  statute  futile  and  farcical  to  construe  it 
to  mean  that  the  mere  formal  and  perfunctory  signing  of  a 
verdict  of  conviction  by  a  jury  at  the  command  of  the  trial 
judge,  to  render  possible  a  judgment  of  imprisonment  which 
the  judge  could  not  make  by  himself,  even  if  the  jury  had  been 
originally  waived,  and  the  case  submitted  to  him  voluntarily. 

People  V.  Koehler,  146  App.  541. 

This  act  provides  for  the  waiver  of  a  jury  trial  in  cases 
where  a  fine  is  imposed,  and  also  provides  that  imprisonment 
may  follow  where  the  fine  imposed  is  not  paid.  It,  therefore, 
authorizes  the  waiver  of  a  trial  by  jury  in  prosecutions  for  mis- 
demeanors. The  act  only  applies  where  a  fine  is  imposed,  or  a 
money  judgment  rendered.  It  has  no  application  to  criminal 
prosecutions  for  felonies. 

Brewster  v.  People,  183  111.  143.  • 

Statute  did  not  take  away  from  a  person  charged  with  the 
commission  of  a  misdemeanor,  punishable  by  fine  only,  the  right 
to  submit  his  cause  to  the  qourt  without  the  intervention  of  a 
jury  and  without  any  written  waiver  of  a  jury  trial  where  the 
defendant  and  the  prosecutor  orally  agreed  to  dispense  with 
the  jury.  That  right  exists  since  the  passage  of  the  statute  pre- 
cisely as  it  did  before,  and  the  court  in  such  a  case,  without 
the  intervention  of  a  jury,  has  jurisdiction  to  try  the  defendant 
and  render  judgment,  upon  such  an  oral  agreement  being  entered 
into  by  the  parties. 

Jacobs  V.  People,  218  111.  500. 

Act  applies  to  case  where  the  defendant  is  defaulted  as  well 
as  to  one  where  he  appears  and  pleads  to  the  declaration,  and 
in  such  case  there  being  no  waiver  of  jury  in  the  assessment  of 
damages,  imprisonment  could  not  follow  judgment  in  tort. 

Manaster  v.  Kioebge,  257  111.  431. 
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Justice  Courts 

No  person  shall  be  imprisoned  for  non-payment  of  a  fine  or 
a  judgment  in  any  civil,  criminal,  quasi  criminal  or  qui  tarn 
action  except  upon  the  conviction  by  a  jury;  Provided:  that 
the  defendant  or  defendants  in  any  such  action  may  waive  a 
jury  trial  by  executing  a  formal  waiver  in  writing;  and  when 

■ 

such  waiver  of  jury  is  made,  imprisonment  may  follow  the  judg- 
ment of  the  court  without  conviction  by  the  jury.*  This  section 
shall  not  apply  to  fines  inflicted  for  contempt  of  court. 

Sec.  175,  ch.  79,  Rev.  Stat. 

Par.  7036,  vol.  4,  Jones  &  Addington. 

Section  refers  to  judgments  in  civil  actions  rendered  in  courts 
of  record,  and  also  those  rendered  by  justices  of  the  peace,  and 
to  juries  impaneled  in  justices*  courts,  as  well  as  to  juries 
impaneled  in  courts  of  record. 

Hermanek  v.  Guthmann,  179  111.  563. 

Conviction  by  jury  of  six  in  justice  court  satisfies  this  section. 

Hennanek  v.  Guthmann,  179  111.  563. 

Non-appearance  does  not  exempt  a  defendant  from  impris- 
onment where  he  fails  to  appear  and  make  defense,  if  jury  is 
impaneled.  The  fact  that  defendant  fails  to  appear  and  make 
defense  is  immaterial. 

Pease  v.  People,  82  App.  323. 

Section  does  not  apply  to  arrests  under  the  provision  of  Sec. 
4,  Article  11  of  same  chapter.  The  execution  issued  under  Sec. 
4  is  because  of  something  done  subsequent  to  judgment. 

Boos  y.  White,  64  App.  177. 

.     ,    f    1    • 

Contempt: 
Jury  Not  Required 

In  matters  of  contempt,  a  jury  is  not  required  by  due  process 
of  law. 

People  V.  Rushworth,  294  111.  455. 
People  V.  Kipley,  171  111.  44. 
Barclay  v.  Barclay,  184  111.  471. 
Tolman  v.  Jones,  114  111.  147. 
O'Brien  v.  People,  216  111.  354. 

Ifo  Issue  for  Jury 

There  is  no  issue  for  a  jury  to  try. 

People  V.  Seymour,  272  111.  295. 

The  common  law  mode  of  procedure  presents  no  question 
of  fact  to  be  tried  by  jury. 

Storey  v.  People,  79  III.  45. 
Wilson  V.  People,  64  111.  195. 
Stuart  V.  People,  4  111.  395. 
O'Neil  v.  People,  113  App.  195. 
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Answer  Conclusiye 

Where  the  proceedings  for  contempt  are  for  acts  committed 
not  in  the  presence  of  the  court,  and  not  in  furtherance  of  the 
remedy  sought  in  a  suit,  or  in  enforcement  of  the  orders  or 
decrees  of  the  court,  but  to  maintain  the  authority  of  the  court 
and  to  uphold  the  administration  of  justice,  if  the  party  should 
answer  denying  the  alleged  wrongful  act,  his  answer  is  con- 
clusive and  he  is  entitled  to  his  discharge. 

People  V.  Seymour,  272  111.  295. 

Rothschild  v.  Steger  Piano  Co.,  256  111.  196. 

Oster  V.  People,  192  111.  473. 

Lester  v.  People,  150  111.  408. 

People  V.  Diedrich,  141   111.  665. 

Buck  V.  Buck,  60  111.  105. 

Crook  V.  People,  16  111.  534. 

If,  on  the  other  hand,  the  answer  admits  the  material  facts 
charged  to  be  true  and  the  facts  constitute  a  contempt  of  court, 
punishment  is  imposed  upon  the  answer.  In  either  case  no  issue 
of  fact  is  or  can  be  formed.  The  defendant  determines,  by  his 
own  answer  under  oath,  whether  he  is  guilty  of  that  which  is 
charged  against  him  as  contempt  of  court,  and  if  he  fail  thereby 
to  purge  himself  the  court  may  at  once  impose  the  punishment. 

People  V.  Seymour,  272  111.  295. 
Storey  v.  People,  79  111.  45. 

What  ISot  Contempt 

But  that  which  is  not  an  obstruction  of  the  exercise  of  the 
functions  of  a  court  in  conducting  trials  before  it,  or  in  enforc- 
ing its  process,  shall  not  be  punishable  as  a  contempt  of  court, 
summarily  and  without  trial  by  jury. 

Puterbaugh  v.  Smith,  131  111.  199. 

Courts : 
Snpreme 

There  is  neither  statutory  nor  constitutional  provision  for 
trial  by  jury  in  any  suit  or  proceeding  in  this  court.  The  pro- 
vision of  the  constitution  that  the  right  of  trial  by  jury  as  here- 
tofore enjoyed  shall  remain  inviolate,  is  designed  to  secure  the 
right  of  trial  by  jury  in  all  tribunals  exercising  a  common-law 
jurisdiction  as  it  had  been  enjoyed  before  the  adoption  of  the 
constitution.  It  does  not  confer  such  a  right  in  any  class  of  cases 
where  it  had  not  formerly  existed,  nor  in  courts  which  had  never 
been  provided  with  a  jury  or  accustomed  to  try  cases  by  that 

method. 

People  V.  City  of  Alton,  233  111.  542. 

A  trial  by  jury  in  the  Supreme  Court  has  always  been  and  is 
now  an  impossibility.  To  send  an  issue  of  fact  to  another  court 
for  trial  does  not  give  to  a  party  a  trial  by  jury  in  this  court, 
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which  has  jurisdiction  of  the  action.  In  such  a  trial  this  court 
can  neither  rule  on  the  admission  of  evidence,  instruct  the  jury 
as  to  the  law,  direct  a  verdict  or  perform  any  other  functions  of 
a  trial  court.  All  those  powers  are  exercised  by  a  judge  of  the 
inferior  court.  No  party  has  a  right  to  demand  that  form  of 
trial.  The  whole  question  of  practice  in  the  Supreme  Court 'is 
imder  the  control  of  the  court,  and  the  court  may  ascertain  the 
facts  in  any  case  by  any  satisfactory  method. 

People  V.  City  of  Alton,  233  111.  542. 

But  a  court  of  review  in  this  state,  at  the  time  the  constitu- 
tion was  adopted,  had  never  assumed  the  power  to  assess  dam- 
ages or  render  judgments  for  the  recovery  of  property  or  dam- 
ages, except  upon  the  verdict  of  a  jury  unless  the  right  to  a  jury 
had  been  waived.  While  the  right  to  a  jury  trial  did  not  include 
a  right  to  submit  a  claim,  clearly  without  merit,  to  successive 
juries,  where  a  court  of  review  could  see  that  no  judgment  could 
be  permitted  to  stand  yet  it  did  require  that  no  judgment  for 
damages  should  be  entered  except  upon  the  verdict  of  a  jury, 
unless  the  right  was  waived. 

Patterson  v.  Warfield,  233  111.  147. 

Appellate 

The  right  of  trial  by  jury  as  it  was  enjoyed  at  the  time  of  the 
adoption  of  the  Constitution,  is  not  infringed  by  the  statute 
authorizing  the  appellate  court,  in  proper  case,  to  make  a  finding 
of  facts  which  shall  be  final  and  conclusive  as  to  all  matters  of 
fact  in  controversy  in  such  case. 

Larkins  v.  Terminal  R.  R.  Assn,  221  111.  428. 
Borg  V.  Chicago,  R.  I.  &  P.  R.  Co.,  162  111.  348. 
Emshaw  v.  Western  Stone  Co.,  200  111  220. 

The  guaranty. by  the  Constitution  of  the  right  of  trial  by  jury 
is  not  infringed  by  the  power  given  to  the  appellate  court  to 
reverse  without  remanding  upon  the  facts,  as  such  practice  was 
in  existence  at  the  time  of  the  adoption  of  the  Constitution. 

Larkins  v.  Terminal  R.  R.  Ass'n.,  221  111.  428. 
Donelson  v.  E.  St.  Louis  Ry.  Co.,  235  111.  625. 
Knight  V.  Seney,  211  App.  324. 
Borg  V.  Chicago,  R.  I.  &  P.  R.  Co.,  162  111.  348. 

The  right  of  trial  by  jury  at  the  time  of  the  adoption  of  the 
Constitution  was  subject  to  the  power  of  the  appellate  tribunal 
as  a  court  of  review  to  reverse  a  judgment  for  plaintiff  without 
remanding  the  case  or  awarding  a  venire  de  novo  to  enable  him 
to  present  the  case  to  another  jury. 

City  of  Spring  Valley  v.  Coal  Co.,  173  111.  497. 

The  right  of  trial  by  jury,  as  it  was  enjoyed  at  the  time  of 
the  adoption  of  the  present  Constitution,  was  not  the  right  of  an 
indefinite  number  of  jury  trials  in  the  same  cause,  where  an 


26  JURIES  AND  JURY  TRIALS 

appellate  court,  on  a  review  of  the  case,  should  find  that  a  recov- 
ery would  be  merely  a  perversion  of  justice. 

Borg  V.  Chicago  R.  I.  &  P.  R.  .Co.,  162  III.  348. 

Clrcoit  Courts 

The  circuit  court,  when  properly  constituted  for  the  trial  of 
criminal  cases,  and  especially  for  the  trial  of  felonies,  consists 
not  merely  of  a  judge,  but  also  of  a  clerk,  a  sheriff,  a  state's  at- 
torney, and  a  jury.  For  the  trial  of  felonies  the  judge  alone  is 
not  the  court.  The  judicial  functions  brought  into  exercise  in 
such  trials  are  parceled  out  between  him  and  the  jury,  and  so  long 
as  there  is  no  law  authorizing  it,  the  functions  to  be  exercised  by 
the  jury  might  just  as  well  be  transferred,  by  agreement  of  the 
parties,  to  the  clerk  or  sheriff  as  to  the  judge. 

Harris  v.  People,  128  111.  585. 

Probate  Courts 

The  court  shall  have  the  power  to  impanel  a  jury  in  any  case 
cognizable  at  the  probate  terms  as  well  as  at  the  law  terms, 
when  ever  it  shall  be  necessary  for  the  trial  of  any  matter  pend- 
ing before  the  court. 

Sec.  201,  ch.  37,  Rev.  Stat. 

Par.  3237,  vol.  2,  Jones  &  Addington. 

Where  the  proceeding  in  probate  court  is  in  substance  a  chan- 
cery proceeding,  a  jury  trial  is  not  a  matter  of  right. 

Maynard  v.  Richards,  166  111.  466. 
Martin  v.  Martin,  170  111.  18. 
Cheney  v.  Roodhouse,  135  111.  257. 
Heward  v.  Slagle,  52  111.  336. 
In  re  Steele,  65  III.  322. 
Mack  v.  Woodruff,  87  111.  570. 
Butler  V.  Bocock,  160  App.  501. 
Kempton  v.  Funk,  139  App.  387. 
Coffey  V.  Coffey,  74  App.  241. 
Doubet  v.  Doubet,  196  App.  289. 
Seavey  v.  Seavey,  30  App.  625. 

It  is  not  ev^ry  issue  arising  in  a  probate  court  that  entitles  a 
party  to  a  trial  by  jury. 

Esmond  v.  Esmond,  154  App.  357. 

Coanty  Courts: 

— Common  Law  Actions 

■ 

The  statute  requires  that  the  practice  and  pleadings  in  the 
county  court  in  common-law  cases  shall  be  the  same  as  in  the 
circuit  court  in  similar  cases ;  and  it  can  hardly  be  necessary  to 
repeat  that  in  the  trial  of  questions  of  fact  in  all  common-law 
cases  in  the  circuit  court,  each  party  is  entitled  to  a  jury.  Since 
all  judicial  power  is  invested  in  courts,  it  inevitably  follows  that  a 
jury  is  an  integral  part  of  a  court  in  all  cases  where,  at  common 
law,  there  was  a  right  of  trial  by  jury.  Though  an  appeal  be 
allowed  to  any  term  of  the  county  court,  and  therefore  to  the  pro- 
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bate  term  at  which  there  is  no  jury,  it  does  not  follow  that  it 
must  have  been  intended  that  the  judge  alone  should  hear  the 
case.  The  statute  expressly  provides  the  court  shall  have  the 
power  to  impanel  a  jury  in  any  case  cognizable  at  the  probate 
term  as  well  as  at  the  law  terms  whenever  it  shall  be  necessary 
for  the  trial  of  any  matter  pending  before  the  court. 

Mascall  v.  Commissioners  of  Drainage  Dist,  122  111.  620. 

— Sitting  in  Probate 

The  county  court,  sitting  in  probate,  was  unknown  to  the 
common  law,  and  jurisdiction  in  cases  involving  such  questions 
was  vested  in  ecclesiastical  or  chancery  courts  which  had  no  jury. 
Although  county  courts  are  without  general  chancery  jurisdic- 
tion, yet  in  probate  matters  they  have  jurisdiction  of  an  equitable 
character,  and  may  adopt  the  forms  of  equitable  proceedings  and 
should  proceed  without  the  intervention  of  a  jury,  unless  it 
should  appear  to  be  necessary  to  impanel  a  jury  to  try  some  issue 
of  fact  that  may  be  made  up  as  in  chancery  cases. 

Martin  v.  Martin,  170  111.  18. 
Moore  v.  Rogers,  19  111.  347. 
Dixon  V.  Buell,  21  111.  203. 
Gilbert  v.  Guptill,  34  111.  112. 

Mnnidpal  Courts  s 

Every  suit  at  law  in  the  mtmicipal  court  other  than  a  case  of 
the  second  class,  or  a  case  of  the  third  class,  or  a  case  of  the 
fifth  class,  or  a  bastardy  case,  mentioned  in  section  two  of  this 
act,  shall  be  tried  by  the  court  without  a  jury  unless  the  plain- 
tiff, at  the  time  he  commences  his  suit,  or  the  defendant  at  the 
time  he  enters  his  appearance,  shall  file  with  the  clerk  a  demand 
in  writing  of  a  trial  by  jury,  which  demand,  however,  may  be 
withdrawn  by  the  party  filing  the  same  at  any  time  before  the 
trial.  Every  civil  suit  at  law  of  the  second  class  shall  be  tried 
by  the  court  without  a  jury  unless  the  respective  parties,  or  one* 
of  them,  shall,  at  the  time  of  entering  his  or  their  appearance  in 
the  municipal  court,  file  with  the  clerk  a  demand  in  writing  of  a 
trial  by  jury. 

Sec.  293,  ch.  37,  Rev.  Stat. 

Par.  3342,  vol.  2,  Jones  &  Addington. 

— Jury  Fees 

A  requirement  that  the  jury  fees  fixed  at  a  reasonable  amount, 
or  a  sum  of  money  designated  as  a  "jury  fee"  not  greater  in 
amount  than  the  statutory  compensation  of  the  jurors,  be  paid  by 
one  of  the  parties  prior  to  calling  the  jury,  is  not  a  denial  of  or  an 
encroachment  upon  the  right  of  trial  by  jury. 

Williams  v.  Gottschalk,  231  111.  175. 

The  Constitution  does  not  guarantee  to  the  citizen  the  right 
to  litigate  without  expense,  but  simply  protects  him  from  the 
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imposition  of  such  terms  as  unreasonably  and  injuriously  inter- 
fere with  his  right  to  a  remedy  in  the  law  or  impede  the  due  ad- 
ministration of  justice;  and  that  a  party  who  demands  a  trial 
by  jury  should  be  required  to  advance  a  small  jury  fee,  whether 
it  is  considered  as  a  tax  on  litigation  or  as  a  part  of  the  expense 
which  is  necessarily  incurred  in  his  behalf,  seems  no  more  liable 
to  a  constitutional  objection  than  is  the  requirement  that  the  fees 
of  the  clerk,  sheriff  and  other  officers  shall  be  paid  in  advance 
when  demanded.  If  the  clause  in  the  Constitution  means  that 
we  shall  be  permitted  to  litigate  literally  "without  price,"  there 
is  an  end  to  all  fees,  from  the  issuing  of  summons  to  the  entry 
of  satisfaction  of  the  judgment. 

Williams  v.  Gottschalk,  231  111.  175. 

The  Constitution  secures  to  the  citizen  the  right  of  trial  by 
jury,  and  unless  he  waives  that  right,  it  is  his  privilege  to  have 
controverted  questions  of  fact  decided  by  a  jury  and  not  by  a 
judge  sitting  as  a  court.  It  is  not  a  right  to  command  the  serv- 
ices of  a  jury  without  cost,  but  is  of  the  same  nature  as  the  right 
to  have  official  services  performed  by  public  officers,  and  a 
requirement  for  the  payment  of  a  reasonable  amount  for  jury 
fees,  such  as  will  necessarily  be  required  in  every  trial,  is  not  a 
denial  or  encroachment  upon  the  right. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 

The  Statute  should  be  liberally  construed  in  favor  of  the  right 
and  the  inclination  of  the  court  should  be  to  protect  and  enforce 
the  right. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 
Flannagan  Co.  v.  Bums  &  Co.,  170  App.  535. 

— Demand 

Defendant  is  not  required  to  file  written  demand  and  make 
payment  of  jury  fees  before  disposition  of  motion  to  dismiss. 
Defendant  complies  with  statute  where  he  files  such  demand  and 
pays  jury  fees  when  he  appears  for  the  first  time  in  answer  to 
action  upon  the  merits. 

Lofaro  v.  Maggi,  184  App.  571. 

The  effect  of  this  act  is  that  when  a  party  demands  a  jury  in 
writing  in  that  court,  he  is  placed  in  the  same  position  as  he 
would  have  been  in  the  circuit  court  without  such  demand ;  i.  e., 
have  the  issues  made  up  in  the  case  tried  by  a  jury. 

Second  Nat.  Bank  v.  Claney,  178  App.  427. 

Unless  parties  demand  jury  trial  jury  need  not  be  called, 
although  a  party  to  the  suit  is  a  minor.  No  reason  is  perceived 
why  a  minor  may  not  be  required  to  demand  and  pay  for  a  jury 
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the  same  as  an  adult,  where  no  affidavit  is  filed  to  prosecute  as  a 
poor  person. 

O'Mally  V.  Marquardt,  170  App.  278. 

People  V.  McDonald,  178  App.  159. 

Hunter  v.  Empire  State  Surety  Co.,  261  111.  335. 

In  an  action  of  the  fourth  class,  a  demand  in  writing  is  neces- 
sary. 

O'Mally  V.  Marquardt,  170  App.  278. 

A  Stipulation  opening  up  judgment  and  enlarging  issues,  does 
not  affect  the  right  to  jury  trial. 

Flannigan  Co.  v.  Bums  &  Co.,  170  App.  535. 

Failure  to  call  jury  and  hearing  evidence  without  such  jury 
can  not  be  complained  of  by  one  who  has  made  no  demand  there- 
for. 

Guthmann  v.  Bryant  &  Stratton  College,  172  App.  301. 

Defendant  may  withdraw  demand  at  any  time  before  the 
trial,  and  in  absence  of  plaintiff. 

Guthmann  v.  Bryant  &  Stratton  College,  172  App.  301. 

On  motion  to  vacate  judgment,  there  is  no  question  which  a 
jury  could  try,  and  defendant  moving  to  vacate  a  judgment  of 
confession,  is  not  required,  upon  filing  such  motion,  to  make 
written  demand  of  trial  by  jury,  and  tender  of  fees.  Demand 
and  tender  of  fees  is  in  apt  time  upon  vacation  of  judgment. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 

— Amended  Affidavit 

The  filing  of  an  amended  affidavit  by  defendent  is  an  abandon- 
xnent  of  the  original  affidavit. 

If  an  amended  affidavit  of  merits  is  stricken  from  the  files  for 
insufficiency,  and  leave  is  not  asked  to  file  another,  defendant  is 
not  entitled  to  trial  by  jury. 

Saunders  v.  Fox,  178  App.  309. 

« 

Justice  Courts  s 

— Civil  Actions 

In  all  cases  of  trial  before  a  justice  of  the  peace,  either  party 
may  have  the  cause  tried  by  a  jury  if  he  shall  so  demand  before 
the  trial  is  entered  upon,  and  will  first  pay  the  fees  of  the  jurors. 
The  number  of  jurors  shall  be  six,  or  any  greater  number  not 
exceeding  twelve,  as  either  party  may  desire. 

Sec.  48,  ch.  79,  Rev.  Stat. 

Par.  6909,  vol.  4,  Jones  &  Addington. 

— Criminal  Actions 
The  person  accused  may  have  the  cause  tried  by  a  jury  upon 
the  same  conditions,  and  the  jury  shall  be  summoned  and  impan- 
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eled  in  the  same  manner  as  in  civil  cases  before  justices  of  the 
peace.  The  defendant  shall  not  be  required  to  advance  the  jury 
fees. 

Sec.  167,  ch.  79,  Rev.  Stat. 

Par.  4080,  vol.  4,  Jones  &  Addington. 

A  person  on  trial  for  a  criminal  offense  before  a  justice  of 
the  peace  is  entitled  to  jury  trial  without  advancing  the  fees  of 
the  jury. 

Condit  V.  Lee,  83  App.  537. 

Appeal  from  Minor  Juxlsdictloii: 
— In  General 

When  an  appeal  is  taken  to  the  circuit  court  from  a  minor 
jurisdiction,  the  cause  is  tried  by  the  usual  practice  of  the  circuit 
court  and  not  according  to  that  of  the  inferior  tribunal.  While 
a  trial  in  the  circuit  court  is  a  trial  de  novo,  yet  it  is  one  accord- 
ing to  the  practice  of  that  court. 

Neeley  v.  Shepard,  190  111.  637. 

The  probate  court  tries  questions  relating  to  the  inventories 

and  accounts  of  executors,  administrators  and  guardians  in  a 

summary  manner  and  without  a  jury  and  party  can  not  insist  on 

a  jury  trial  on  an  appeal  to  the  circuit  court. 
Coffey  v.  Coffey,  179  111.  283. 
Martin  v.  Martin,  170  111.  18. 
Doubet  v.  Doubet,  196  App.  289. 

— Lunacy  Inquest 

Section  7  of  the  act  on  lunatics,  providing  for  a  jury,  applies 
only  to  the  county  court,  and  on  appeal  to  circuit  court  from 
county  court's  judgment  finding  the  respondent  to  be  a  distracted 
person,  the  customary  jury  consisting  of  twelve  men  should  try 
the  case. 

Neeley  v.  Shepard,  190  111.  637. 

— From' Justice  of  the  Peace 
Upon  the  hearing  of  a  cause  appealed  from  a  justice  of  the 
peace,  the  court  can  not  proceed  without  the  intervention  of  a 
jury,  the  defendant  who  has  taken  such  appeal  not  appearing  and 
not  having  waived  trial  by  jury. 

Davies  v.  Apperson,  146  App.  348. 
Baraett  v.  Craig,  38  App.  96. 

On  appeal  taken  by  defendant, from  judgment  of  justice  of  the 
peace,  same  may  be  dismissed  for  want  of  prosecution  without 
decree  by  jury.  Defendant  not  appearing,  complainant  is  not 
required  to  establish  his  demand  before  a  jury  before  such  appeal 
can  be  dismissed. 

Hinckley  v.  Dean,  104  III.  630. 
Lawler  v.  Gordon,  91  111.  602. 
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PARTICULAR  ACTS  AND  PROCEEDINGS: 
Account 

If  the  defendant  in  an  action  of  account  shall  plead  in  defense 
any  plea,  which  being  true,  he  ought  not  to  account,  the  issue 
thereon  may  be  tried  by  a  jury,  and  if  a  verdict  be  found  against 
him,  or  if  such  defendant  shall  not  appear,  or  appearing,  shall 
confess  that  he  ought  to  account  with  the  plaintiff,  the  court 
shall  render  judgment  that  he  do  account.    . 

Sec.  6,  ch.  2,  Rev.  Stat 

Par.  32,  vol.  I,  Jones  &  Addington. 

Upon  an  issue  formed  on  plea  that  party  has  been  released  or 
discharged  from  the  duty  to  account  by  the  act  of  the  parties,  or 
operation  of  law,  he  is  entitled  to  trial  by  jury. 

Garrity  v.  Hamburger  Co.,  35  App.  309. 

Whatever  ground  the  party  who  is  called  upon  to  account  has 
upon  which  to  resist  the  taking  of  an  account  at  all,  should  be 
pleaded  before  the  court  under  sec.  6  of  the  act  in  regard  to  the 
action  of  account.  Upon  such  an  issue  formed  on  such  plea, 
he  is  entitled  to  a  trial  by  jury. 

Garrity  v.  Hamburger  Co.,  35  App.  309. 
Affd,  136  III.  49p. 

Jury  trial  must  be  claimed. 

Garrity  v.  Hamburger  Co.,  136  III.  499. 

Administraticn: 
In  General 

County  and  probate  courts  have  jurisdiction  of  an  equitable 
character  and  may  adopt  the  forms  of  equitable  proceedings. 

Chapman  v.  American  Surety  Co.,  261  111.  594. 
Martin  v.  Martin,  170  111.  18. 
Moore  v.  Rogers,  19  111.  347. 
Dixon  v.  Buell,  21  111.  203. 

At  common  law  in  cases  of  this  character,  jurisdiction  was 
vested  in  the  ecclesiastical  or  chancery  courts  and  such  courts 
had  no  juries. 

Martin  v.  Martin,  170  111.  18. 
Seavey  v.  Seavey,  30  App.  625. 

Aeoonnt  Ij  Admlntstnter 

In  proceeding  to  contest  administrator's  report,  parties  are 
not  entitled  to  trial  by  jury. 

Maynard  v.  Richards,  166  111.  466. 
CoflPey  V.  Coffey,  179  111.  283. 
Milliard  v.  Harris,  119  111.  185. 
Butler  v.  Bocock,  160  App.  501. 
Kempton  v.  Funk,  139  App.  387. 
Martin  v.  Martin,  170  111.  18. 
Clifford  V.  Gridley,  113  App.  164. 
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A  probate  court  should  on  the  trial,  proceed  as  though  a  bill 
in  chancery  had  been  filed,  hear  the  testimony  and  investigate 
the  account,  without  the  intervention  of  a  jury. 

Maynard  v.  Richards,  i66  111.  466. 
Reward  v.  Slagle,  52  111.  336. 

Litigant  is  not  entitled  to  trial  by  jury  in  final  settlement  of 
estate  upon  issue  to  determine  amount  of  his  indebtedness  to 
estate,  and  authority  of  executors  to  deduct  such  amount  from 
his  distributive  share. 

Esmond  v.  Esmond,  154  App.  357. 

The  probate  court  tries  questions  relating  to  the  inventories 
and  accounts  of  administrators,  executors  and  guardians  in  a 
summary  manner  and  without  a  jury. 

Coffey  V.  Coffey,  179  111.  283. 

A  citation  to  administrator  to  account  is  not  a  suit  at  law  but 
the  exercise  of  a  summary  power  conferred  by  statute,  and  is 
like  a  bill  in  chancery  for  discovery  to  sift  the  conscience  and 
jury  can  not  be  demanded  as  a  matter  of  right. 

Maynard  v.  RioJiards,  166  111.  466. 
Boyd  V.   Swallows,   59  App.  635. 

Ademptfon 

On  issue  whether  a  legacy  has  been  adeemed,  neither  party  has 
right  to  jury.  It  is  not  a  claim  against  the  estate,  and  the  settle- 
ment of  the  account  by  executor  or  administrator  proceeds  upon 
equitable  principles,  and  while  the  court  may  impanel  a  jury  to 
try  the  question  of  fact,  yet  the  verdict  is  advisory  only,  and 
court  is  not  bound  by  it. 

Worthing  v.  Hall,  153  App.  587. 

Adyancement 

Whether  item  in  report  is  advancement  or  debt,  contestant  is 
not  entitled  to  jury  trial. 

,    Doubet  V.  Doubet,  196  App.  289. 

Concealed  Assets  and  Inyentorles 

Upon  citation  of  executor  or  administrator  to  inventory  prop- 
erty belonging  to  estate,  party  is  not  entitled  to  trial  by  jury. 

Martin  v.  Martin,  170  III.  18. 
Mahoney  v.  People,  98  App.  241. 

A  citation  against  executor  to  require  him  to  inventory  money 
which  he  claims  as  gift  from  testator  is  an  equitable  proceeding. 

Coffey  V.  Coffey.  179  111.  283. 
Platte  V.  Williams,  175  App.  i. 

And  there  is  no  right  to  trial  by  jury. 
Platte  V.  Williams,  175  App.  I. 
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In  proceeding  to  compel  an  administrator  to  inventory  the 
assets,  a  jury  is  not  required,  nor  is  a  party  to  such  a  proceeding 
entitled  to  jury.  The  court,  for  the  purpose  of  determining  the 
rights  of  the  parties,  has  full  chancery  powers  and  jurisdiction 
and  the  proceeding  is  had  under  the  rules  of  chancery  practice. 

Kepple  v.  Crabbe,  152  App.  149. 
Martin  v.  Martin,  170  III.  18. 
People  V.  Abbott,  105  111.  588. 

The  fact  that  executrix  claims  property  in  controversy  in  indi- 
vidual capacity  can  not  affect  the  remedy  provided. 

Day  V.  BuUen,  226  111.  ^2. 

A  summary  proceeding  in  the  probate  court  to  compel  pro- 
duction and  delivery  of  property  is  not  the  proper  remedy  to 
try  contested  right  and  title  to  property  between  executors  and 
others.  A  proceeding  under  such  sections  is  not  a  proper  remedy 
to  settle  property  rights  growing  out  of  contract  subsequent  to 
death  of  intestate  or  testator.  If  sections  could  be  used  to  settle 
contested  rights  to  property  as  between  executors  and  adminis- 
trators on  the  one  side,  and  third  persons  on  the  other,  they 
would  operate  as  an  infringement  of  the  constitutional  right  to 
trial  by  jury,  as  they  do  not  contain  provisions  for  jury  trial. 

Dinsmoor  v.  Bressler,  164  111.  211. 

But  money  collected  after  death  of  deceased,  not  as  agent  of 
any  personal  representative,  but  by  reason  of  agency  for  deceased 
while  latter  was  alive,  and  by  reason  of  possession  of  securities 
acquired  through  that  agency,  may  be  compelled  to  be  surren- 
dered by  proceedings  under  citation  and  defendant  is  not  entitled 
to  right  of  trial  by  jury. 

Blair  v.  Sennott,  134  111.  78. 

Nor  will  claim  of  ownership  by  stranger  to  the  estate,  give 
right  of  trial  by  jury. 

Seavey  v.  Seavey,  30  App.  625. 
Wade  V.  Pritchart,  69  III.  279. 
Williams  v.  Conley,  20  111.  643. 
Mahoney  v.  People,  98  App.  241. 

Nor  by  surviving  partner. 

Maynard  v.  Richards,  166  111.  466. 
Mack  V.  Woodruff,  87  111.  570. 
Heward  v.  Slagle,  52  111.  336. 
Coyle  V.  Coyle,  201  App.  i. 

Nor  where  wife  claims  possession  of  property  as  her  separate 
estate. 

Martin  v.  Martin,  170  111.  18. 

Appeal 

Where  there  is  an  appeal  filed  from  order  of  probate  court 
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approving  settlement  of  estate,  the  circuit  court  Jihould  proceed 

as  though  a  bill  in  chancery  had  been  filed,  hear  the  testimony 

and  investigate  the  account  without  intervention  of  jury. 
Maynard  v.  Richard,  i66  111.  466. 
Reward  v.  Slagle,  52  111.  336. 
Coffey  V.  Coffey,  179  111.  ^^3. 
Sebree  v.  Sebree,  293  111.  228. 

Heirsliip 

The  jurisdiction  to  determine  heirship  has  never  been  exer- 
cised by  common  law  courts  as  part  of  their  common  law  juris- 
diction and  there  is  no  right  of  trial  by  jury  upon  that  issue. 

Sebree  y.  Sebree,  293  111.  228. 
Widow's  Award 
Claimant  is  not  entitled  to  trial  by  jury  on  the  questions  as  to 
whether  or  not  she  is  the  widow  of  deceased  and  the  allowance 
of  an  award. 

Sebree  v.  Sebree,  293  111.  228. 
Bellinger  v.  Divine,  269  111.  72, 

Claim  Againgt  Estate 

Either  party  may  demand  a  jury  of  either  six  or  twelve  men 
to  try  the  issue,  and  it  shall  be  the  duty  of  the  county  clerk,  when 
a  jury  is  demanded,  to  issue  a  venire  to  the  sheriff  of  the  coimty 
to  summon  a  jury  to  be  composed  of  the  nimiber  demanded. 

Sec.  60,  ch.  3,  Rev.  Stat. 

Par.  I09»  vol.  i,  Jones  &  Addington. 

A  claim  filed  against  an  estate  is  a  claim  at  law,  upon  the  trial 
of  which  either  party  is  entitled  to  trial  by  jury. 

Martin  v.  Robinson,  256  111.  629. 
Estate  of  Geyer  v.  Colwell,  189  111.  581. 

Where  claim  is  in  substance  such  an  one  as  might  have  been 
prosecuted  in  a  court  of  chancery  where  there  would  be  no  trial 
by  jury,  a  probate  court,  when  called  upon  to  grant  the  same 
relief  upon  the  same  equitable  principles  would  properly  adopt 
the  same  procedure.  To  avoid  the  delay,  expense  and  embar- 
rassment in  the  settlement  of  estates  by  requiring  a  resort,  in 
the  first  place,  to  a  court  of  equity,  it  will  proceed  in  a  case  of  an 
equitable  character  as  though  a  bill  in  chancery  has  been  filed, 
and  will  hear  the  evidence,  investigate  the  claim  and  apply 
equitable  rules  in  determining  the  judgment. 

Trego  V.  Estate  of  Cunningham,  267  111.  367. 

Section  60  of  the  Administration  Act  provides  for  filing 
claims  against  estates  and  that  on  objection  to  the  claim  the  case 
shall  be  tried  as  other  suits  at  law  and  either  party  may  demand 
a  jury  of  six  or  twelve  men  to  try  the  issue.  This  provision  evi- 
dently refers  to  such  claims  as  would  give  rise  to  an  action  at 
law  which  should  be  tried  as  other  suits  at  law  and  does  not  con- 
template that  such  proceedings  as  the  settlement  of  accounts  of 
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deceased  guardians,  executors,  administrators  or  trustees  or 
rights  enforceable  in  equity,  although  presented  in  the  form  of 
claims  against  estates,  should  be  tried  by  jury.  In  a  case  call- 
ing for  the  exercise  by  the  probate  court  of  purely  equitable 
jurisdiction,  the  court  will  act  substantially  as  a  court  of  equity. 
It  was  not  intended  that  a  suit  begun  in  one  court  should  be 
tried  by  a  jury  and  if  begun  in  another  court  should  be  tried  by 
the  court  alone. 

Trego  V.  Estate  of  Cunningham,  267  111.  367. 

Annexation  of  Territory: 
By  HmnieiiMd  Corporation: 
— Objections 

The  legal  voters  resident  upon  the  territory  thus  proposed 
to  be  annexed,  or  any  of  them,  or  any  owner  of  land  therein  or 
any  voter  of  such  city,  village  or  town,  may  appear  at  such 
hearing  and  show  cause  why  such  annexation  should  not  be 
made;  and  the  court,  or  a  jury  impaneled  for  that  purpose  (no 
member  of  the  jury  so  impaneled  shall  be  a  resident  of  the  cor- 
poration or  territory  to  be  annexed,  nor  of  the  town  or  towns 
in  which  said  corporation  or  territory  may  be  situated,)  shall 
hear  all  competent  evidence  that  may  be  offered  by  either  party ; 
and  the  court  may  continue  the  hearing  from  time  to  time,  for 
any  cause,  and  make  all  proper  orders  in  regard  to  the  hearing, 
giving  of  notices  and  other  disposition  of  the  case. 

Sec.  199,  ch.  24,  Rev.  Stat. 

Par.  1625,  vol.  2,  Jones  &  Addington. 

Apprentices 

The  fact  of  such  habitual  drunkenness,  prostitution,  imprison- 
ment, incapacity  or  desertion,  may  be  tried  and  found  by  a  jury 
to  be  impaneled  for  that  purpose  by  the  county  or  circuit  court 
of  the  county  in  which  the  minor  resides,  upon  such  reasonable 
notice  to  the  parties  interested,  by  personal  service  or  adver- 
tisement, as  the  court  shall  direct. 

Sec.  3,  ch.  9,  Rev.  Stat. 

Par.  439,  vol.  I,  Jones  &  Addington. 

Assignment 

Any  person  interested  as  creditor  or  otherwise,  by  himself  or 
attorney  may  appear  within  thirty  days  after  filing  such  report, 
and  file  with  said  clerk  any  exceptions  to  the  claim  or  demand  of 
any  creditor's  exhibit  as  aforesaid,  and  the  clerk  of  said  court 
upon  such  person,  by  himself  or  attorney,  filing  in  said  court 
good  and  sufficient  bond  for  cost,  to  be  approved  by  the  clerk, 
and  executed  in  the  same  manner  and  to  like  effect  in  law  as 
is  now  required  in  quitam  actions  as  provided  in  sections  one 
and  two  of  an  act  entitled  "An  act  to  revise  the  law  in  relation 
to  costs,"  approved  February  11,  1874,  shall  forthwith  cause 
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notice  thereof  to  be  given  to  the  creditor  which  shall  be  served 
as  in  case  of  an  original  notice  in  the  county  court,  and  shall 
be  returnable  at  the  next  term  of  the  county  court  in  said  county ; 
and  the  said  county  court,  shall  at  the  next  term,  proceed  to 
hear  the  proofs  and  allegations  of  the  parties  in  the  premises, 
and  shall  render  such  judgment  thereon  as  shall  be  just,  and 
may  allow  a  trial  by  jury  thereon. 

Sec.  5,  ch.  lob,  Rev.  Stat. 

Par.  ^38,  vol.  3,  Jones  &  Addington. 

In  proceedings  under  assignment  act,  by  an  assignee  to  sell 
real  estate,  no  jury  is  required  to  determine  assignee's  title  to 
the  property. 

Holnback  v.  Wilson,  159  111.  148. 

Attachment: 
In  Geneial 

Issue  upon  attachment  affidavit  and  issues  upon  merits  must 
be  submitted  to  same  jury. 

Hawkins  v.  Albright,  70  111.  87. 

It  is  the  duty  of  the  jury  which  tries  the  issue  formed  by  plea 
in  abatement,  if  they  find  same  untrue,  to  assess  plaintiff's 
damages,  and  if  plaintiff  proves  no  damages,  to  report  nominal 
damages.   A  second  jury  should  not  be  called. 

Boggs  V.  Bindsicoff,  23  111.  66. 

Hawkins  v.  Albright,  70  111.  87.  ' 

Where  fraud  upon  which  attachment  is  based  does  not  in 

law  amount  to   fraud,   court   may  instruct  jury  to  find   for 

defendant. 

Wadsworth  v.  Laurie,  164  111.  42. 

Interpleading 

In  all  cases  of  attachment,  any  person  other  than  the  defend- 
ant, claiming  the  property  attached,  may  interplead,  verifying 
his  plea  by  affidavit,  without  giving  bail,  but  the  property 
attached  shall  not  thereby  be  replevied;  and  the  court  shall 
immediately  *  *  *  direct  a  jury  to  be  impaneled  to  inquire  into 

the  right  of  property. 

Sec.  29,  ch.  II,  Rev.  Stat. 

Par.  520,  vol.  I,  Jones  &  Addington. 

But  when  the  result  of  the  pleadings  is  to  submit  to  the  court 
only  a  question  of  law,  the  court  may  enter  judgment  without 
calling  a  jury. 

Ray  V.  Keith,  218  III.  182. 

Statute  makes  no  distinction  between  legal  and  equitable  titles 
to  land.  Wliere  a  third  party  interpleads,  claiming  the  land 
attached,  and  an  issue  is  formed  as  to  whether  the  debtor  has 
an  equitable  interest  subject  to  the  writ,  that  issue  should  be 
submitted  to  a  jury. 

Laclede  Bank  v.  Keeler,  103  111.  425. 
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Default  on  Appeal  from  Jnstloe 

There  are,  in  contemplation  of  law  on  appeal  by  defendant, 
such  pleas  on  file  as  are  necessary  to  present  defense  and  there 
is  no  warrant  of  law  by  which  court  may  try  cause  without 
a  jury. 

Davies  v.  Apperson,  146  App.  348. 
Bamett  v.  Craig,  38  App.  96. 

Attorney's  Fees— Lien 

Where  lien  exists  party  is  not  entitled,  under  the  constitution, 
to  a  jury  trial  as  to  the  attorney  fees. 

McCrachen  v.  City  of  Joliet,  271  111.  270. 
Sanders  v.  Seelye,  128  III.  631. 

Bastardy: 

Connty  or  Criminal  Court 

Issue  whether  the  person  charged  is  the  real  father  of  the 

child  or  not  shall  be  tried  by  jury. 

Sec.  4,  ch.  17,  Rev.  Stat. 

Par.  706,  vol.  I,  Jones  &  Addington. 

By  agreement  case  may  be  tried  by  same  jury  impaneled  to 
try  seduction  case. 

People  V.  Whittington,   143  App.  445. 

Municipal  Court 

*  *  *  The  court  shall  cause  an  issue  to  be  made  up  whether 
♦the  person  charged  as  aforesaid  is  the  real  father  of  the  child 
or  not,  which  issue  shall  be  tried  by  a  jury,  unless  the  party 
shall  elect  to  waive  a  trial  by  jury,  in  which  case  the  issue  shall 
be  tried  by  the  court  without  a  jury. 

Sec.  313a,  ch.  37,  Rev^Stat. 

Par.  3364,  vol.  2,  Jones  &  Addington. 

BUI  to  Foreclose  Mortgage 

Court  may  refuse  to  submit  cause  to  jury. 

Tobiason  v.  Wurts,  107  App.  613. 
Farrin  y.  Cox,  47  App.  273. 

In  foreclosure  suit,  reference  of  issues  of  fact  to  jury  is  in 
discretion  of  court. 

Dowden  v.  Wilson,  71  111.  485. 
Gunning  v.  Sorg,  113  App.  332. 

The  better  practice  is  to  submit  question  of  sanity  to  jury. 
However,  the  court  is  not  bound,  upon  its  own  motion,  to  sub- 
mit such  an  issue,  but  the  duty  of  the  court  to  submit  such  issue 
to  a  trial  by  jury  is  discretionary  and  not  imperative. 

Brown  v.  Miner,  128  III.  148. 
Guild  V.  Hull,  127  111.  523. 
Hahn  v.  Huber,  83  111.  243. 
Dowden  v.  Wilson,  71  111.  485. 

Bill  to  Quiet  Title: 
Legal  Titles 

It  is  a  serious  question  whether  it  is  within  legislative  power 
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to  confer  jurisdiction  on  a  court  of  equity  to  try  purely  legal 
titles,  when  the  constitution  has  declared  that  "the  right  of  trial 
by  jury,  as  heretofore  enjoyed,  shall  remain  inviolate."  The 
right  of  trial  by  jury  in  ejectment  suits  and  merely  legal  questions 
of  title  has  always  existed  and,  under  the  constitution,  cannot 
be  impaired. 

Whitney  v.  Stevens,  97  111.  482. 
Gage  V.  Ewing,  107  111.  11. 

Bond 

Defendant  entitled  to  have  damages  assessed  by  jury.  The 
only  exception  that  might  excuse  failure  to  assess  damages  by 
jury,  when  one  is  demanded,  is  when  the  judgment  could  be 
no  more  nor  less  than  the  face  of  the  bond. 

Trinity  M.  E.  Church  v.  Marie  M.  E.  Church,  192  App.  222. 

But  must  ask  that  damages  be  assessed  by  jury. 

Mann  v.  Brown,  263  111.  394, 

Bond  for  Costs 

A  security  for  costs  who  executes  bond  therefor  in  conformity 
to  the  costs  act,  may  be  compelled  to  pay  them  without  even 
a  formal  judgment  against  liim,  in  case  the  plaintiff  fails  to 
recover. 

Whitehurst  v.  Colleen,  53  111.  247. 

Burnt  Records 

A  party  cannot  demand  a  jury  as  a  matter  of  right  under 
Burnt  Records  Act. 

Heacock  v.  Hosmer,  109  111.  245. 
Harding  v.  Fuller,  141  111.  308. 

Civil  Rights: 

Jurisdiction  of  Justice 

Justices  of  the  peace  in  the  county  where  the  offense  is  com- 
mitted shall  have  jurisdiction  in  all  civil  actions  brought  under 
this  act  to  recover  damages,  to  the  extent  of  the  jurisdiction 
of  justices  of  the  peace  to  recover  a  money  demand  in  other 
actions  as  fixed  by  law,  and  either  party  shall  have  the  right  to 
have  the  cause  tried  by  jury  and  to  appeal  from  the  judgment 

of  the  justice  in  the  same  manner  as  in  other  civil  suits. 
Sec.  42k,  ch.  38.  Rev.  Stat. 
Par.  3533,  vol.  2,  Jones  &  Addington. 

Jnrisdictioii  on  Appeal 

When  such  action  shall  be  brought  originally  before  a  justice 
of  the  peace  and  an  appeal  taken  from  the  judgment  of  the 
justice  to^  the  circuit,  superior  or  county  court,  such  court  to 
which  the  appeal  is  taken  shall  upon  the  trial  de  novo  of  such 
appeal  have  jurisdiction  to  render  a  judgment  for  a  sum  exceed- 
ing the  jurisdiction  of  the  justice  in  the  same  manner  as  though 
such  suit  had  originally  been  begun  in  such  circuit,  superior  or 
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county  court:  Provided,  that  the  plaintiff  shall,  within  thirty 
days  after  the  transcript  is  filed  in  the  court  to  which  the  appeal 
(is)  taken,  file  his  declaration  in  such  cause  in  the  same  manner 
as  in  original  suits,  and  thereupon  process  shall  issue  against 
the  defendant  and  the  cause  shall  proceed  in  all  respects  the 
same  as  in  original  actions  brought  in  such  court. 

Where  a  declaration  is  filed  the  appeal  shall  not  be  dismissed 
without  the  consent  of  the  plaintiff. 

Sec.  42I,  ch.  38»  Rev.  Stat. 

Par.  3534,  vol.  2,  Jones  &  Addington. 

Civil  Service  Act 

The  right  to  trial  by  jury  is  not  violated  by  the  provisions 
of  the  Civil  Service  Act  which  provides  for  the  summoning  of 
witnesses  and  the  requiring  of  such  witnesses  to  testify  and 
to  produce  books,  papers,  etc.,  and  which  further  provides  that 
in  event  of  their  failure  to  obey  the  order  of  the  court  in  this 
regard,  they  shall  be  punished  for  contempt.  The  issue  pre- 
sented by  these  provisions  is  not  one  for  the  determination  of 

a  jury. 

People  V.  Kipley,  171  111.  44. 

Nor  does  the  Civil  Service  Act  violate  the  constitutional  right 
of  trial  by  jury,  upon  the  ground  that  the  office  from  which 
the  officer  or  employee  may  be  removed  or  discharged  in  case 
the  charges  presented  against  him  are  sustained,  or  the  emolu- 
ments therefrom,  is  the  property  of  the  office-holder,  and  that 
no  man  can  be  deprived  of  his  property  without  a  trial  by  a 
jury  of  his  peers.  A  public  office  is  not  property,  nor  are  the 
prospective  fees  of  an  office  the  property  of  its  incumbent.  It 
is  not  the  subject  of  sale,  purchase  or  incumbrance. 

People  V.  Kipley,  171  111.  44. 

CoitMier's  Inquest 

Every  coroner,  whenever  and  as  soon  as  he  knows  or  is 
informed  that  the  dead  body  of  any  person  is  found,  or  lying 
within  his  county,  supposed  to  have  come  to  his  or  her  death 
by  violence,  casualty  or  any  undue  means,  he  shall  repair  to 
the  place  where  the  dead  body  is,  and  take  charge  of  the  same 
and  forthwith  summon  a  jury  of  six  good  and  lawful  men  of 
the  neighborhood  where  the  body  is  found  or  lying,  to  assemble 
at  the  place  where  the  body  is  at  such  time  as  he  shall  direct, 
and  upon  view  of  the  body,  to  inquire  into  the  cause  and  manner 
of  the  death.  Where,  however,  after  said  jury  has  viewed  said 
body  and  the  inquest  has  been  continued  by  the  coroner  to  a 
future  date,  and  some  of  said  jurors  not  exceeding  three,  fail 
to  appear  at  said  inquest  because  of  death,  moving  from  state, 
or  other  sufficient  reasons,  it  shall  be  lawful  for  the  coroner 
in  such  case  to  fill  such  vacancy  or  vacancies  with  good  and 
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lawful  men  of  the  same  neighborhood.  It  shall  not  be  necessary 
in  such  case  to  exhume  the  body  in  order  that  it  may  be  viewed 
by  said  substituted  jurors. 

Sec.  10,  ch.  31,  Rev.  Stat. 

Par.  2400,  vol.  2,  Jones  &  Addington. 

Whoever,  being  so  summoned  as  a  juror,  fails  or  refuses, 
without  good  cause,  to  attend  at  the  time  and  place  required, 
or  appearing,  refuses  to  act  as  such  juror,  or  misbehaves  while 
acting  as  such  juror,  shall,  on  complaint  of  the  coroner  before 
any  justice  of  the  peace  in  the  county,  be  fined  not  less  than 
three  nor  more  than  twenty  dollars. 

Sec.  12,  ch.  31,  Rev.  Stat. 

Par.  2403,  vol.  2,  Jones  &  Addington. 

Corporation : 
Blssolntioii 

Right  of  trial  by  jury  can  not  be  insisted  upon  as  matter  of 
right. 

Chicago  Mut.  Life  Indemnity  Assn  v.  Hunt,  127  111.  257. 
Ward  V.  Farwell,  97  111.  593. 
Chicago  Life  Ins.  Co.  v.  Auditor,  loi  111.  82. 
Parmelee  v.  Price,  208  111.  544. 

Indebtedness 

In  chancery  suit  seeking  to  enforce  individual  liability  of 
officers  and  directors  of  corporations  for  excess  of  indebtedness 
over  amount  of  capital  stock,  the  corporation  has  a  right  to  a 
jury  trial  on  the  fact  of  the  indebtedness. 

Woolverton  v.  Taylor  Co.,  43  App.  424. 

Default : 

Assessment  of  Damages : 

— Right  of  Jury  Trial 

In  all  suits  in  the  courts  of  record  in  this  state  upon  default, 
when  the  damages  are  to  be  assessed,  it  shall  be  lawful  for  the 
court  to  hear  the  evidence  and  assess  the  damages  without  a 
jury  for  that  purpose.  In  all  cases  where  interlocutory  judgment 
shall  be  given  in  any  action  brought  upon  a  penal  bond,  or  upon 
any  instrument  of  writing,  for  the  payment  of  money  only,  and 
the  damages  rest  in  computation,  the  court  may  refer  it  to  the 
clerk,  to  assess  and  report  the  damages,  and  may  enter  judgment 
therefor:  Provided,  that  either  party  may  have  the  damages 
assessed  by  a  jury. 

Sec.  59,  ch.  no.  Rev.  Stat. 

Par.  8596,  vol.  5,  Jones  &  Addington. 

Upon  default  the  defendant  may  appear  and  defend  as  to 
the  question  of  damages  and  he  may  even  demand  a  jury,  in 
which  case  the  refusal  of  the  court  to  accede  to  his  request 
would  be  error. 

Pinkel  v.  Domestic  Mach.  Co.,  89  111.  277. 
Wills  V.  Tedrick,  69  App.  203. 
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The  words  of  the  statute  are  imperative  and  not  open  to 
construction.  A  defaulted  defendant  at  any  time  before  the 
damages  are  assessed  by  the  court,  is  entitled,  on  asking  it,  to 
have  his  damages  assessed  by  a  jury  and  the  refusal  of  the 
court  to  grant  his  request  is  reversible  error. 

Blizzard  v.  Epkens,  105^  App.  117. 

Under  Sec.  59  of  the  Practice  act  the  defendant,  although 
defaulted,  is  entitled  to  demand  a  jury  trial  in  the  matter  of 
assessing  damages. 

Manaster  v.  Kioebge,  257  111.  431. 
Ungar  v.  Feuer,  172  App.  204. 

After  pleas  to  a  declaration  have  been  overruled  and  nothing 
remains  but  to  assess  damages,  either  party  may  have  the  dam- 
ages assessed  by  a  jury. 

Meilinger  v.  People,  83  App.  436. 

Defendant  in  action  upon  a  bond  given  upon  prosecution  of 
writ  of  error  in  a  forcible  entry  proceeding  is  entitled  to  have 
the  damages  assessed  by  a  jury,  notwithstanding  the  striking 
out  of  his  affidavit  of  defense. 

Trinity  M.  £.  Church  v.  Marie  M.  £.  Church,  192  App.  222. 

— Mtist  Make  Demand 

It  is  only  when  one  of  the  parties  requires  it,  that,  in  case 
of  default,  damages  are  to  be  assessed  by  a  jury. 

Chicago  Sectional  Elec.  Co.  v.  Congdon  Brake  Shoe  Mfg.  Co., 

Ill  111.  309. 
National  Ins.  Co.  v.  Chamber  of  Commerce,  69  111.  22. 

He  must  apply  for  a  jury  before  case  is  disposed  of.  Court 
is  under  no  obligation  to  keep  a  case  open  for  a  non-appearing 
defendant  any  length  of  time.  If  he  is  in  court,  it  is  his  duty 
to  be  present  when  the  case  is  reached  in  its  order  upon  the 
docket  and  called  for  trial  and  then  make  known  any  wish 
he  may  have  in  regard  to  the  mode  of  assessing  damages,  pre- 
cisely as  it  is  his  duty  to  be  present  at  or  before  that  time  and 
interpose  any  defense  he  may  have  to  the  action. 

Palmer  v.  Harris,  98  111.  507. 

Second  Nat.  Bank  v.  Chaney,  178  App.  427. 

N. 

The  only  instance  that  might  excuse  the  failure  to  assess 
damages  by  a  jury  where  jury  is  demanded,  is  where  the  judg- 
ment can  be  no  more  nor  less  than  the  face  of  the  bond. 

Mann  v.  Brown,  263  111.  394. 

Where  defendant's  plea  to  the  merits  is  stricken  from  files 
for  want  of  affidavit  of  merits,  he  is  technically  in  default,  and 
not  entitled  to  jury  and  court  may  assess  damages. 

Kassing  v.  Griffith,  86  111.  265. 
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But  where  defendant  at  the  time  of  entering  his  appearance 
files  a  demand  in  writing  for  a  trial  by  jury,  the  default  of 
defendant  for  failure  to  file  a  sufiicient  affidavit  of  merits  does 
not  admit  the  amount  of  plaintiff's  damages. 

Marrone  v.  Ehrat,  175  App.  649. 
Wanack  v.  People,  187  111.  116. 
Loellke  v.  Grant,  120  App.  74. 
Plaff  V.  Pacific  Express  Co.,  251  111.  243. 

— Assessment  by  Court 


The  court  may,  unless  a  jury  be  demanded,  hear  the  testimony, 
where  the  damages  are  unliquidated  requiring  evidence  of  the 
qtiantum  thereof,  occasioned  by  the  breach  of  contract  and  assess 
the  damages  accordingly  but  the  clerk  has  no  such  power. 

Towner  v.  Geoi^c  &  Son,  53  111.  168. 
Miles  V.  Goodwin,  35  111.  53. 

The  rule  is  well  settled  that  in  an  action  of  debt  on  a  judg- 
ment record,  for  a  sum  certain,  the  damages  may  be  computed 
by  the  court  without  the  intervention  of  a  jury. 

St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Miller,  43  111.  199. 

Chicago  Sec.  Elec.  Co.  v.  Congdon  Brake  Shoe  Co.,  in  111.  309. 

— Assessment  by  Clerk 

On  default,  where  the  assessment  rests  in  computation  it  may 
be  made  by  the  clerk  but  in  all  cases  where  the  promise  is  not 
in  writing  for  a  specific  sum  of  money,  the  damages  must,  on 
default,  be  assessed  by  the  court  or  a  jury. 

Meyers  v.  Phillips,  72  111.  460. 
Towner  v.  George,  53  111.  168. 

Court  may  direct  clerk  to  assess  the  damages  on  a  hearing 
before  the  court  without  a  jury,  where  the  damages  consist  of 
a  definite  amount,  with  interest  to  be  added. 

Hemingway  Co.  v.  Keagle,  181  App.  5. 

— Interlocutory 

The  statute  giving  parties  the  right  to  have  the  damages 
assessed  by  a  jury,  where  an  interlocutory  judgment  has  been 
given,  has  reference  to  cause  pending  and  after  the  interlocutory 
judgment  and  before  final  judgment  is  rendered. 

Palmer  v.  Harris,  98  111.  507. 

— The  Jury 

Where  one  defendant  is  defaulted  and  the  other  pleads  and 
stands  trial,  the  jury  should  be  sworn  to  try  the  issues  joined 
and  assess  the  damages  against  the  defaulted  defendant. 

First  Nat:  Bank  v.  Miller,-  235  111.  135. 

McDonald  v.  Fairbanks,  Morse  &  Co.,  161  111.  124. 

Merrifield  v.  Western  Cottage  Organ  Co.,  149  App.  i. 
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Same  jury  who  tried  the  issues  should  assess  damages  against 
all. 

Smith  V.  Harris,  12  111.  462. 
Waugh  V.  Suter,  3  App.  271. 

Rule  applies  to  ju^  determining  plea  in  abatement. 

Chicago,  B.  &  O.  Ry.  Co.  v.  Suta,  123  App.  125. 

And  where  issue  of  fact  is  raised  on  one  count  and  issue 
of  law  on  another. 

Consolidated  Coal  Co.  v.  Peers,  205  111.  531. 
Klein  V.  Wells,  82  111.  201. 

Dependent  and  Delinquent  Children: 
In  General 

The  circuit  and  county  courts  of  the  several  counties  of  this 
state  shall  have  original  jurisdiction  in  all  cases  coming  within 
the  terms  of  this  act.  In  all  trials  under  this  act  any  person 
interested  therein  may  demand  a  jury  of  six  or  the  judge  of 
his  own  motion  may  order  a  jury  of  the  same  number  to  try 
the  case. 

Sec.  170,  ch.  23,  Rev.  Stat. 

Par.  3387,  vol.  2,  Jones  &  Addington. 

The  power  conferred  is  exercised  by  the  court  of  chancery 
over  the  persons  of  infants  having  foundation  in  the  prerogative 
of  the  state,  flowing  from  its  general  power  and  duty  as  parens 
patriae,  to  protect  those  who  have  no  other  lawful  protector. 
The  proceeding  is  a  statutory  one  and  the  provision  for  right 
of  trial  by  jury  of  six  is  within  the  power  of  the  legislature. 

Petition  of  Ferrier,  IQ3  111.  367. 

County  of  McLean  v.  Humphreys,  104  111.  378. 

Lindsay  v.  Lindsay,  257  111.  328. 

Dependent  Girl 

Upon  the  filing  of  such  petition,  the  clerk  of  the  court  shall 
issue  a  writ  to  the  sheriff  of  the  county,  directing  him  to  bring 
such  infant  before  the  court  to  be  dealt  with  as  herein  pro- 
vided, and  on  the  hearing  upon  said  petition  having  been  set, 
the  court  shall  order  that  a  jury  of  six  shall  be  summoned  and 
impaneled  to  ascertain  whether  such  infant  is  a  dependent,  as 
alleged  in  such  petition,  and  also  to  find  if  the  other  allegations 
are  true,  and  if  found  to  be  such,  they  shall  also  find  her  age 
in  their  verdict,  and  when  such  infant  shall  be  without  counsel, 
it  shall  be  the  duty  of  the  court  to  assign  counsel  for  her  and 
if  the  jury  find  that  the  infant  named  in  the  petition  is  a 
dependent  girl,  and  that  the  other  material  facts  set  forth  in 
the  petition  are  true,  and  if,  in  the  opinion  of  the  judge,  she 
is  a  fit  person  to  be  sent  to  an  Industrial  School  for  Girls,  the 
judge  shall  enter  an  order  that  such  infant  be  committed  to 
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an  Industrial  School  for  Girls  in  the  county  if  there  be  such 
school  in  the  county,  but  if  there  be  no  such  school  in  the  county, 
then  in  any  Industrial  School  for  Girls  elsewhere  in  the  state 
to  be  in  such  school,  kept  and  maintained  imtil  she  arrives  at 
the  age  of  eighteen  years,  unless  sooner  discharged  therefrom 
in  the  manner  hereinafter  provided.  Before  the  hearing  afore- 
said, notice  of  proceedings  shall  be  given  to  the  parent  or 
guardian  of  the  infant,  if  to  be  found  in  the  county,  also  to 
the  chairman  of  the  county  board  of  the  county  in  which  such 
proceedings  have  been  instituted,  and  they  may  appear  and  resist 
the  same. 

Sec.  323,  ch.  122,  Rev.  Stat. 

Par.  1 149,  vol.  I,  Jones  &  Addington. 

Dependent  Boy 

Upon  the  filing  of  such  petition,  the  clerk  of  the  court  shall 
issue  a  writ  to  the  sheriff  of  the  county  directing  him  to  bring 
such  boy  before  the  court,  to  order  a  jury  of  six  to  be  sum- 
moned to  ascertain  whether  such  boy  is  dependent  as  alleged 
in  said  petition,  and  also  to  find  if  the  other  allegations  are  true, 
and  if  found  to  be  such,  they  shall  also  find  his  age  in  their 
verdict;  and  when  such  boy  shall  be  without  counsel,  it  shall 
be  the  duty  of  the  court  to  assign  counsel  for  him;  and  if  the 
jury  shall  find  that  the  boy  named  in  the  petition  is  a  dependent 
boy,  and  that  the  other  material  facts  set  forth  in  the  petition 
are  true,  and  if  in  the  opinion  of  the  judge  he  is  a  fit  person 
to  be  sent  to  a  training  school  for  boys,  the  judge  shall  enter 
an  order  that  such  boy  shall  be  committed  to  a  training  school 
for  boys  in  the  county,  if  there  be  such  in  the  county,  but  if 
there  be  no  such  school  in  the  county,  then  to  any  training  school 
for  boys  elsewhere  in  the  state,  to  be  in  such  school  kept  and 
maintained  until  he  shall  arrive  at  the  age  of  twenty-one  years, 
unless  sooner  discharged  therefrom  in  the  manner  hereinafter 
provided.  Before  the  hearing  aforesaid,  notice  shall  be  given 
to  the  parents  or  parent  or  guardian  of  the  boy,  if  to  be  found 
in  the  county,  and  also  to  the  chairman  of  the  county  board  of 
the  county,  of  the  proceedings  about  to  be  instituted,  and  they 
may  appear  and  resist  the  same. 

Sec.  337,  ch.  122,  Rev.  Stat. 

Par.  mo,  vol.  i,  Jones  &  Addington. 

Disbarment 

Respondent  attorney  is  not  entitled  to  jury  on  proceeding  to 
strike  his  name  from  the  roll. 

People  V.  Goodrich,  79,  111.  148. 

Divorce 

When  the  defendant  appears  and  denies  the  charges  in  the 
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complainant's  bill  for  divorce,  either  party  shall  have  the  right 
to  have  the  cause  tried  by  a  jury. 

Sec.  7,  ch.  40,  Rev.  Stat. 

Par.  4222,  vol.  2,  Jones  &  Addington. 

Request  for  jury  trial  need  not  be  in  writing. 

Van  Vlissingen  v.  Van  Vlissingen,  173  App.  124. 

Where  several  issues  of  fact  are  presented  in  bill  for  divorce, 
among  which  is  the  substantive  ground  upon  which  the  divorce 
is  sought,  that  is,  the  conviction  of  the  husband  for  forgery, 
parties  are  entitled  to  trial  by  jury. 

Van  Vlissingen  v.  Van  Vlissingen,  173  App.  124. 

Dower 

Petitions  for  the  recovery  and  assignment  of  dower  shall  be 
heard  and  determined  by  the  court  upon  the  petition,  answer, 
replication,  exhibits  and  other  testimony  without  the  necessity 
of  formal  pleading.  The  court  may  direct  an  issue  or  issues 
to  be  tried  by  a  jury  as  in  other  cases  in  equity. 

Sec  33,  ch.  41,  Rev.  Stat. 

Par.  4269,  vol.  2,  Jones  &  Addington. 

When  the  estate  out  of  which  dower  is  to  be  assigned  consists 
of  a  mill  or  other  tenement  which  cannot  be  divided  without 
damage  to  the  whole,  and  in  all  cases  where  the  estate  cannot 
be  divided  without  great  injury  thereto,  the  dower  may  be 
assigned  of  the  rents,  issues  and  profits  thereof,  to  be  had  and 
received  by  the  person  entitled  thereto  as  tenant  in  common 
with  the  owners  of  the  estate,  or  a  jury  may  be  impaneled  to 
inquire  of  the  yearly  value  of  the  dower  therein,  who  shall 
assess  the  same  accordingly,  and  the  court  shall  thereupon  enter 
a  decree  that  there  be  paid  to  such  person  as  an  allowance  in 
lieu  of  dower,  on  a  day  therein  named,  the  sum  so  assessed  as 
the  yearly  value  of  such  dower,  and  the  like  sum  on  the  same  day 
of  each  year  thereafter  during  his  or  her  natural  life,  and  may 
make  the  same  a  lien  on  any  real  estate  of  the  party  against 
whom  such  decree  is  rendered,  or  cause  the  same  to  be  otherwise 
secured. 

Sec.  39,  ch.  41,  Rev.  Stat. 

Par.  4275,  vol.  2,  Jones  &  Addington. 

Whenever,  in  any  action  brought  for  the  purpose,  a  surviving 
husband  or  wife  recovers  dower  in  any  lands,  he  or  she  shall 
be  entitled  to  recover  reasonable  damages  from  the  time  of  his 
or  her  demand  and  a  refusal  to  assign  reasonable  dower,  which 
may  be  assessed  by  the  court,  or  a  jury,  if  required,  may  be 
impaneled  for  that  purpose,  and  execution  may  issue  therefor. 

Sec.  41,  ch.  41,  Rev.  Stat. 

Par.  4277,  vol.  2,  Jones  &  Addington. 
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It  is  the  duty  of  the  jury  not  only  to  find  the  yearly  value 

of  the  dower,  but  also  amount  of  damages,  if  any,  and  upon 

their  finding  the  court  may  properly  render  a  decree. 
Toledo  P.  &  W.  R.  Co.  v.  Curtenius,  65  111.  120. 
Ball  V.  Schaifer,  14  App.  302. 

Drainage: 
SanitaiT  Bistrlet 

Whenever  the  board  of  trustees  of  any  sanitary  district  shall 
pass  an  ordinance  for  the  making  of  any  improvement  which 
such  district  is  authorized  to  make,  the  making  of  which  will 
require  that  private  property  should  be  taken  or  damaged,  such 
district  may  cause  compensation  therefor  to  be  ascertained,  and 
condemn  and  acquire  possession  thereof  in  the  same  manner  as 
nearly  as  may  be  as  is  provided  in  an  act  entitled  "An  act  to 
provide  for  the  exercise  of  the  right  of  eminent  domain," 
approved  April  10,  1872 :  Provided,  however,  that  proceedings 
to  ascertain  the  compensation  to  be  paid  for  taking  or  damaging 
private  property  shall  in  all  cases,  be  instituted  in  the  county 
where  the  property  sought  to  be  taken  or  damaged  is  situated; 
And  provided,  that  all  damages  to  property  whether  determined 
by  agreement  or  by  final  judgment  of  court  shall  be  paid,  prior 
to  the  payment  of  any  other  debt  or  obligation. 

Sec.  258,  ch.  42,  Rev.  Stat. 
Par.  4299,  vol.  3,  Jones  &  Addington. 
Par.  4342,  vol.  3,  Jones  &  Addington. 
Par.  4363,  vol.  3,  Jones  &  Addington. 
Par.  4370,  vol.  3,  Jones  &  Addington. 

Leree  Actt 

— Original  Aasesament 

*  *  *  A  jury  shall  be  impaneled  *  *  *  and  a  hearing  before 
said  jury  upon  all  questions  of  benefits  and  damages  to  any  of 

the  land  in  said  district. 

Sec.  17a,  ch.  42,  Rev.  Stat 

Par.  4394,  vol.  3,  Jones  &  Addington. 

The  condemnation  jury  is  not  a  permanent  and  continuing 
jury  over  which  the  court  has  control  and  subject  to  be  called 
in,  to  discharge  other  duties  in  connection  with  the  assessment 
of  damages  and  benefits.  If  such  practice  is  permissible  it  could 
not  be  followed  unless  at  the  time  the  jury  was  selected  and 
accepted  by  the  parties,  it  was  understood  that  both  branches 
of  the  investigation  were  to  be  submitted  to  that  jury. 

Mordock  Drainage  Dist.  v.  Meyer,  253  111.  306. 
Hutchins  v.  Vandalia  Levee  Dist.,  217  111.  561. 

— AdditioncLl  Assessments 

*  *  *  Upon  the  hearing  of  such  petition  the  court  may  grant 
the  prayer  of  the  same  and  cause  the  jury  to  be  impaneled  to 
make  said  assessments  with  like  proceedings  and  notice  as  near 
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as  may  be  as  in  cases  of  original  assessments  of  damages  and 
benefits  under  this  act. 

Sec.  37,  ch.  42,  Rev.  Stat. 

Par.  4418,  vol.  3,  Jones  &  Addington. 

Since  no  procedure  is  prescribed  for  selecting  or  impaneling 
this  jury  it  necessarily  follows  that  the  procedure  prescribed 
by  law  for  the  organization  of  a  common-law  jury  should  be 
followed.  An  indispensable  requirement  of  that  procedure  is 
that  the  parties  to  the  proceeding  in  which  the  jury  is  to  be 
impaneled  be  given  an  opportunity  to  be  present  when  the  jurors 
are  selected,  and  to  interpose  any  legal  objection  to  the  impanel- 
ing of  any  person  as  a  juror  that  would  disqualify  such  person 
from  sitting  as  a  juror  in  the  cause. 

Vandalia  Drainage  Dist.  v.  Vandalia  R.  R.  Co.,  247  III.  114. 

— Jurisdiction  of  Justice  of  the  Peace 
When  the  costs  of  any  proposed  drain,  ditch,  levee  or  other 
work  authorized  by  this  act  to  be  done,  will  not  exceed  the 
sum  of  two  thousand  dollars,  the  petition  may,  if  the  petitioners 
shall  so  elect,  be  filejd  with  a  justice  of  the  peace  in  the  county 
where  the  land  to  be  affected  or  the  major  part  thereof  it  situ- 
ated and  if  the  drainage  district  is  situated  in  two  or  more 
townships  or  precincts,  the  petition  shall  be  filed  with  the 
justice  of  the  peace  in  the  township  or  precinct  where  a 
major  part  thereof  is  situated;  and  all  the  proceedings  author- 
ized by  this  act  to  be  had  in  the  county  court,  in  cases  where 
the  petition  is  filed  in  such  court,  may  be  had  before  such 
justice  of  the  peace,  the  justice  of  the  peace  performing  all 
the  services  and  duties  required  of  the  clerk  of  the  county  court 
by  this  act  in  proceedings  commenced  in  that  court;  and  the 
assessment  of  damages  and  benefits  shall  be  conducted  before 
such  justice  in  the  same  manner,  as  near  as  may  be,  as  cases 
commenced  by  petition  before  such  county  court.  In  proceedings 
before  a  justice  of  the  peace  under  this  act,  the  petition,  report 
of  commissioners,  assessment  roll  and  all  other  papers  may  be 
filed  and  a  hearing  had  thereon  at  any  time,  notice  having  first 
been  given  for  the  length  of  time  and  in  the  manner  required 
by  this  act.  Provided  that  such  justice  of  the  peace  shall  not 
have  jurisdiction  to  hear  objections  to  the  assessment  roll  con- 
firmed by  the  jury ;  but  immediately  after  such  confirmation,  he 
shall  file  the  same  in  his  office  and  make  a  brief  memorandum 
of  such  filing  on  his  docket,  and  he  or  the  commissioners  shall, 
within  ten  days  from  such  confirmation,  present  and  file  said 
assessment  roll  for  confirmation  in  the  office  of  the  clerk  of 
the  county  court  of  the  county  in  which  the  greater  part  of  the 
lands  in  such  district  are  situated;  and  like  proceedings  shall 
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be  had  with  the  same  by  the  county  court  as  in  cases  of  assess- 
ments made  by  a  jury,  in  districts  organized  in  said  court. 

Sec.  48^  ch.  42,  Rev.  Stat. 

Par.  4429,  vol.  3,  Jones  &  Addington. 

Corporate  Authorities  Assessed 

The  matter  of  the  amount  of  such  assessments  of  benefits 
and  damages  if  not  agreed  upon,  shall  be  submitted  to  a  trial 
by  the  same  jury  in  the  same  manner  as  the  benefits  and  damages 
accrue  to  private  individuals. 

Sec.  55,  ch.  42,  Rev.  Stat. 

Par.  4436,  vol.  3,  Jones  &  Addington. 

Proceedings  to  Make  Talid^  Told  Assessments 

In  case  the  petition  asks  to  make  valid  an  assessment  of  dam- 
ages and  benefits  or  to  make  assessments  in  favor  of  or  against 
lands  omitted,  the  defendant,  if  he  demands  it  shall  be  entitled 
to  a  jury  to  view  premises  and  make  assessments  de  novo  or 
make  assessments  omitted  as  to  the  lands  named  in  the  petition. 

Sec.  61,  ch.  42,  Rev.  Stat. 

Par.  4442,  vol.  3,  Jones  &  Addington. 

Farm  Drainage  x 

— Right  of  Way  Across  Lands  of  Others 

When  it  is  necessary  to  extend  drains  on  or  through  the  land 
of  others,  to  obtain  a  proper  outlet,  and  the  person  desiring  to 
drain,  proposes  to  construct  such  extension  at  his  own  expense, 
by  means  of  an  ample  and  properly  made  tile  ditch,  and  the 
owners  of  the  land  refuse  to  consent  thereto,  the  person  or  per- 
sons desiring  to  drain  may  cause  a  summons  to  issue  from  any 
justice  of  the  peace  in  the  county,  in  the  same  form,  and  return- 
able in  the  same  manner,  as  other  summons  in  civil  suits,  and 
proceedings  shall  be  had  thereon  as  in  other  civil  causes  before 
justices  of  the  peace:  Provided,  if  the  owner  or  owners  of 
such  land  do  not  reside  in  said  county,  or  cannot  be  found  therein, 
summons  may  be  served  by  leaving  a  copy  with  the  person  or 
persons  in  possession  or  control  of  such  premises. 

Sec.  79,  ch.  42,  Rev.  Stat. 

Par.  4479,  vol.  3,  Jones  &  Addington. 

The  justice,  or  jury,  if  a  jury  is  impaneled,  shall  hear  the 
evidence,  and  if  they  find  such  drain,  if  constructed  in  the 
manner  proposed,  would  not  empty  into  a  natural  water  course 
or  natural  depression,  whereby  the  water  would  be  carried  into 
aiiy  natural  water  course  or  any  drain  on  a  public  highway,  by 
consent  of  the  road  commissioners,  they  shall  find  for  the 
defendant,  if  they  find  such  drain,  if  constructed,  would  empty 
into  a  natural  water  course  or  natural  depression,  whereby  the 
water  would  be  carried  into  any  natural  water  course  or  any 
drain  on  a  public  highway,,  by  consent  of  the  road  commissioners, 
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they  shall  find  for  the  plaintiff  or  plaintiffs,  and  shall  allow  the 
defendant  or  defendants  such  actual  damages  only  as  will  be 
sustained  by  entering  upon  the  land  and  constructing  such  drain. 
The  judgment  shall  be  final  and  conclusive  between  the  parties 
imtil  after  the  expiration  of  two  years  from  the  finding  in  the 
former  case. 

Sec.  80,  ch.  42,  Rev.  Stat. 

Par.  4480,  vol.  3,  Jones  &  Addington. 

Combined  Drainage: 

— Right  of  Way 

Should  the  commissioners  be  unable  to  procure  the  right  of 
way  by  agreement  with  the  owner  or  owners  of  any  lands  over 
which  the  work  may  be  located,  they  shall  file  a  statement  in 
writing  with  some  justice  of  the  peace  in  the  vicinity,  requesting 
him  to  issue  a  venire  for  a  jury,  to  assess  the -damages  in  such 
case  or  cases. 

Sec.  93,  ch.  42,  Rev.  Stat. 

Par.  4495,  vol.  3,  Jones  &  Addington. 

Special  Drainage  District: 

— Right  of  Way 

On  such  petition  or  statement  being  filed,  the  court  shall  fix 
*  the  time  for  the  hearing  not  less  than  fifteen  days  from  the  date 
the  same  is  filed,  and  the  clerk  shall  issue  a  venire  for  a  jury 
of  twelve  disinterested  land  owners  to  appear  at  the  time  fixed 
by  the  court,  which  venire  shall  be  delivered  to  the  sheriff  to 
execute  the  same  as  venires  from  courts  of  record. 

Sec.  132,  ch.  42,  Rev.  Stat. 

Par.  4535,  vol.  3,  Jones  &  Addington. 

— Annexing  Land 

There  is  no  right  of  trial  by  jury  on  question  of  benefits  in 
annexing  land  to  special  farm  drainage  district. 

People  ex  rel.  v.  Bentley,  168  111.  470. 

Appeals  s 

— Reclassification 

Whenever  the  special  jury  summoned  to  hear  appeals  shall 
have  been  sworn  in  as  herein  provided,  it  shall  be  the  duty  of 
the  court  to  lay  before  them  the  classification  as  determined  by 
the  drainage  commissioners  and  they  shall  examine  the  same 
and  hear  allegations  and  testimony  in  opposition  to  and  in  sup- 
port of  the  same  and  may  if  requested  by  either  party  to  the 
appeal  visit  the  district  and  view  the  lands.  If  they  find  the 
tracts  of  land  in  question  are  marked  too  high  or  too  low  in 
the  classification  they  shall  correct  the  errors,  but  if  no  injustice 
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has  been  done  they  shall  confirm  the  classification  as  made  by 
the  commissioners. 

Sec.  99,  ch.  42,  Rev.  Stat. 

Par  4501,  vol.  3,  Jones  &  Addington. 

The  power  of  the  jury  in  county  court  is  limited  to  investi- 
gation and  determination  of  classification  only  as  to  land  to 
which  objections  were  filed  or  made  before  commissioners  and 
cannot  raise  classification  of  lands  as  to  which  no  objections 
were  made  before  commissioners. 

People  V.  Jonkman,  266,  111.  229. 
Carr  v.  People,  224  111.  160. 

Jury  cannot,  on  objection  that  lands  are  marked  too  high, 
determine  that  they  are  marked  too  low  and  raise  classification. 

People  V.  Greene,  242  111.  455. 

People  V.  Grace,  237  111.  265. 

Boones  Pond  Dist.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  268  111.  264. 

— Correction  of  Assessments 

The  parties  shall  be  entitled  to  a  jury  trial. 

Sec.  loi,  ch.  42,  Rev.  Stat. 
Par.  4503,  Callaghan's  111.  Laws. 

Adjoining  BistrieCs 

In  any  proceeding  under  the  provisions  of  this  act,  any  party 
thereto,  on  request,  shall  be  entitled  to  a  trial  by  jury. 

Sec.  278,  ch.  42,  Rev.  Stat. 

Par.  4461,  vol.  7,  Callaghan's  111.  Laws. 

Eminent  Domain: 
In  General 

Private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  Such  compensation,  when  not 
made  by  the  state,  shall  be  ascertained  by  a  jury,  as  shall  be 
prescribed  by  law. 

Sec.  13,  art.  2,  Const.  1870. 

This  section  guarantees  to  every  property  owner  that  he  shall 
receive  just  compensation  for  any  of  his  property  taken  from 
him  for  public  uses,  and  that  the  amount  of  such  just  compensa- 
tion shall  be  ascertained  by  a  jury. 

Wabash   R.  Co.  v.   Coon  Run   Drainajs^e  Dist.,   194  111.  310. 

Mitchell  V.  Illinois  &  St.  L.  R.  &c.  Co.,  68  111.  286. 

East  St.  Louis  &  C.  R.  Co.  v.  Belleville  City  Ry.  Co.,  159  111.  544. 

And  includes  damage  to  leasehold. 

Chicago  &  N.  W.  Ry.  Co.  v.  Miller,  251  111.  58. 

And  jury,  within  meaning  of  above  provision,  must  be  one, 
in  selection  of  which,  party  in  interest  has  had  an  opportunity 
to  participate. 

Wabash  R.  R.  Co.  v.  Coon  Run  Drainage  Dist.,  194  111.  310. 

The  trial  by  jury  was  never  enjoyed  at  common  law  in 
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England  or  in  this  state  before  the  adoption  of  our  present 
constitution,  in  condemning  property  for  public  use  under  the 
power  of  Eminent  Domain.  The  assessment  of  damages  for 
property  thus  taken,  before  the  adoption  of  the  present  consti- 
tution was  by  commissioners  and  not  by  jury.  The  constitution 
does  not  limit  or  control  the  power  of  the  legislature  in  the  mode 
of  assessing  damages,  when  they  are  to  be  paid  by  the  state. 
The  limitation  only  extends  to  causes  where  the  damages  are 
not  to  be  paid  by  the  state,  and  in  such  cases  they  must  be 
assessed  by  a  jury. 

McManus  v.  McDonough,  107  111.  95. 

The  present  constitution  requires  that  in  all  condemnation 
proceedings,  except  in  cases  where  the  compensation  is  to  be 
paid  by  the  state,  the  assessment  shall  be  by  jury. 

People  V.  Stuart,  97  111.  123. 

Section  does  not  apply  to  proceedings  begun  under  special 
authority  conferred  on  building  commission  by  legislature. 

Deneen  v.  Unverzagt,  225  111.  378. 

In  a  proceeding  to  condemn  land  for  railroad  purposes,  it 
may  be  regarded  as  a  plain  proposition  that  each  party  has  a 
right  to  have  the  matter'  involved  tried  by  a  jury,  and  should 
the  court,  when  the  proceedings  may  be  pending,  deny  the  right 
and  proceed  to  judgment,  the  judgment  rendered  would  be 
erroneous.  The  right  is  a  mere  privilege  and  may  be  waived 
and  dispensed  with  by  the  parties. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Hock,  118  111.  587.     • 

Section  5  of  Article  2  (Bill  of  Rights)  of  the  Constitution 
of  1870,  which  declared  the  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate,  has  reference  only  to  ordinary 
forms  of  cases  ex  contractu  and  ex  delicto  and  does  not  apply 
to  the  exercise  of  the  right  of  eminent  domain. 

Wabash  R.  Co.  v.  Coon  Run  Drainage  Dist.,  194  111.  310. 

The  exercise  of  the  power,  and  the  right  of  eminent  domain, 
shall  never  be  construed  or  abridged  as  to  prevent  the  taking, 
by  the  general  assembly,  of  the  property  and  franchises  of 
incorporated  companies  already  organized,  and  subjecting  them 
to  the  public  necessity  the  same  as  of  individuals.  The  right  of 
trial  by  jury  shall  be  held  inviolate  in  all  trials  of  claims  for 
compensation,  when,  in  the  exercise  of  such  right  of  eminent 
domain,  ,any  incorporated  company  shall  be  interested  for  or 
against  the  exercise  of  such  right. 

Sec.  14,  art.  11,  Const.  1870. 

This  section,  in  express  and  positive  terms  declared  the  right 
of  trial  by  jury  shall  be  inviolate  in  all  cases  when  it  is  sought 
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to  exercise  the  right  of  eminent  domain  in  any  proceeding  in 
which  an  incorporated  company  is  interested  for  or  against  the 
exercise  of  the  right. 

Wabash  R.  Co.  v.  Coon  Run  Drainage  Dist.,  194  111.  310. 

The  right  to  participate  in  selection  of  jurors,  to  interpose 
challenges  for  cause,  is  an  indispensible  element  of  the  adminis- 
tration of  justice  through  the  medium  of  trial  by  jury. 

Wabash  R.  Co.  v.  Coon  Run  Drainage  Dist.,  194  111.  310. 
Reich  V.  City  ef  Chicago,  59  111.  286. 

That  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation;  and  that  in  all  cases  in 
which  compensation  is  not  made  by  the  state  in  its  corporate 
capacity,  such  compensation  shall  be  ascertained  by  a  jury,  as 
hereinafter  prescribed. 

Sec.  I,  ch.  47,  Rev.  Stat. 

Par.  5251,  vol.  3,  Jones  &  Addington. 

Costs  and  Attorney  Fees 

Eminent  domain  act  concerning  allowance  by  court  to  defend- 
ant of  his  costs,  including  attorney  fees,  upon  dismissal  of 
petition  by  petitioner  is  not  in  nature  of  an  action  of  law  to 
which  the  right  of  trial  by  jury  extends. 

Sanitary  District  v.  Bernstein,  175  111.  215. 

Forcible  Entry  and  Detainer: 
Jury  Trial  Before  Justice 

In  trials  under  this  act  before  justices  of  the  peace,  either 
party  may  have  the  case  tried  by  a  jury,  if  he  shall  so  determine 
before  the  trial  is  entered  upon,  and  will  first  advance  the  fees 
of  the  jurors.  The  number  of  the  jurors  shall  be  six,  or  any 
greater  number  not  exceeding  twelve,  as  either  party  may  desire. 

Sec.  10,  ch.  57,  Rev.  Stat. 

Par.  5851,  vol.  3,  Jones  &  Addington. 

Trial  in  Court  of  Becord 

Trials  under  this  act  in  courts  of  record,  shall  be  the  same 
as  in  other  cases  at  law  in  such  courts. 

Sec.  II,  ch.  57,  Rev.  Stat. 

Par.  5852,  vol.  3,  Jones  &  Addington. 

Default— Trial  Ex  Parte 

If  the  defendant  does  not  appear,  (having  been  duly  sum- 
moned as  herein  provided)  the  trial  may  proceed  ex  parte,  and 
may  be  tried  by  the  justice  of  the  peace  or  judge  of  the  court, 
without  the  intervention  of  a  jury. 

Sec.  12,  ch.  57,  Rev.  Stat. 

Par.  5853,  vol.  3,  Jones  &  Addington. 

Gambling : 
Destmctlon  of  Gaming  Instrnments  ' 

Trial  by  jury  was  never  a  right  in  summary  jurisdictions, 
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and  the  legislature  did  not  violate  the  constitution  by  providing 
that  gaming  instruments  and  apparatus  should  be  destroyed  after 
hearing  under  the  judge,  justice  or  court. 

Frost  V.  People,  193  111.  635. 

The  legislature  has  determined  that  gambling  instruments  and 

apparatus  are  pernicious  and  dangerous  to  the  public  welfare 

and  the  keeping  of  them  is  an  offense  prohibited  by  law.   They 

are,  therefore,  not  lawful  subjects  of  property  which  the  law 

protects,  but  have  ceased  to  be  regarded  or  treated  as  property 

and  are  liable  to  seizure,   forfeiture  and  destruction  without 

violation  of  the  constitutional  provision. 
Frost  V.  People,  193  111.  ^5. 

Defendant  is  not  entitled  to  trial  by  jury  as  a  matter  of  right, 
and  the  finding  of  the  jury  is  merely  advisory.  This  is  not  a 
criminal  prosecution,  but  a  civil  proceeding  to  enforce  a  penal 
statute  and  there  can  be  no  greater  reason  why  the  finding  of 
the  jury  for  the  defendant  should  be  regarded  as  conclusive 
than  in  an  action  to  recover  a  statutory  penalty.  If  the  court 
is  not  satisfied  with  the  verdict,  a  judgment  may  be  rendered 
notwithstanding  the  verdict. 

Gaby  v.  Hankins,  86  App.  529. 

Guardianship 

A  citation  to  guardian  to  account  is  not  a  suit  at  law,  but  the 
exercise  of  a  summary  power  conferred  by  statute,  and  no  right 
of  trial  by  jury  exists. 

In  re  Steele,  65  111.  322. 
Gilbert  v.  Guptill,  34  111.  112. 

In  the  matter  of  an  accounting  in  the  county  court  by  a 
guardian  in  respect  to  the  administration  of  the  trust  confided 
to  him,  the  powers  of  that  court  are  co-extensive  with  a  court 
in  chancery,  and  it  possesses  a  similar  jurisdiction  and  adopts 
the  same  forms  and  modes  of  procedure. 

Cheney  v.  Roodhouse,  135  111.  257. 

Chapman  v.  American  Surety  Co.,  261  111.  594. 

Kingsbury  v.  Powers,   131  111.  182. 

So  if  a  guardian  has  charged  himself  with  too  much,  the 
county  court  has  equity  jurisdiction  and  may  adopt  the  forms 
of  proceedings  in  equity. 

Brandon  v.  Brown,  106  IlL  519. 
In  re  Steele,  65  111.  322. 

Upon  appeal  from  order  of  court  in  probate  settling  guardian's 
account,  it  is  error  to  proceed  by  the  intervention  of  jury. 

Pfeifer  v.  Pfeifer,  152  App.  268. 
See  Schofield  v,  Thomas,  231  111.  114. 
Moody  V.  Found,  208  111.  78. 
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Indeterminate  Sentence  Law 

The  indeterminate  sentence  law  does  not  impair  right  of  jury 
trial. 

George  v.  People,  167  III.  447. 

Injuncti<m 

Issues  of  fact  may  be  submitted  to  jury  but  parties  retain 
right  to  introduce  further  evidence  on  final  hearing. 

Tillotson  V.  Mitchell,  iii  III.  518. 

Insanity  Issue: 
In  Genend 

When  the  mental  capacity  of  a  party  to  a  proceeding  arises 

for  determination  as  an  issue  in  a  case  in  chancery  (other  than 

bill  to  contest  will),  the  better  practice  is  to  cause  the  question 

of  sanity  to  be  submitted  to  a  jury  for  an  advisory  verdict, 

but  the  court  is  not  without  jurisdiction  to  hear  and  determine 

the  question  without  a  jury.    Even  upon  verdict  rendered  by 

a  jury,  the  court  may  decline  to  accept  the  finding  of  the  jury 

and  decide  for  itself  the  issue  upon  the  evidence  presented  in 

the  case. 

Pyott  V.  Pyott,  191  111.  280. 

The  better  practice  is  to  submit  question  of  sanity  to  jury. 
However,  the  court  is  not  bound,  upon  its  own  motion,  to  submit 
such  question,  but  the  duty  of  the  court  to  submit  such  issue 
to  be  tried  by  a  jury  is  discretionary,  not  imperative. 

Brown  v.  Miner,  128  111.  148. 

.In  all  such  cases  it  is  eminently  proper  that  such  issue  should 
be  permitted  to  be  tried  by  jury.  It  is  more  satisfactory  and 
the  practice  should  be  adopted  by  the  court  in  all  causes  involv- 
ing the  question  of  insanity. 

Myatt  V.  Walker,  44  111.  485. 
Guild  V.  Hall,  127  111.  523. 

The  mere  fact  that  the  issue  is  upon  the  sanity  of  a  party 
to  the  proceeding,  or  other  person,  if  material,  will  not  make 
such  a  reference  imperative. 

Hahn  v.  Huber,  83  111.  243. 
Meeker  v.  Meeker,  75  111.  260. 
Long  V.  Long,  107  111.  210. 

Wills 

But  in  contest  of  will,  on  the  ground  of  alleged  insanity  of 
the  testator,  it  is  imperative,  if  demanded. 

Whipple  V.  Eddy,   161   III.   114. 
Brown  v.  Miner,  128  111.  148. 
Claussenius  v.  Claussenius,  179  111.  545. 
Lyman  v.  Kaul.  273  111.  11. 
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Insolvent  Debtor 

When  any  debtor  is  arrested  or  imprisoned  for  debt  upon 

charge  of  fraud,  or  upon  execution  on  the  charge  of  refusal 

to  surrender  his  estate  for  the  payment  of  any  judgment,  he 

shall  be  entitled,  upon  giving  notice  as  provided  in  section  3 

of  this  act,  to  have  the  question  whether  he  is  guilty  of  such 

fraud,  or  has  refused  to  surrender  his  estate,  tried  by  a  jury, 

who  may  be  summoned,  tried,  and  selected  for  that  purpose.   If 

the  jury  shall  find  the  debtor  "not  guilty"  of  such  fraud,  or 

refusal,  as  the  case  may  be,  the  debtor  shall  be  discharged  from 

the  arrest  or  imprisonment,  and  the  creditor  at  whose  instance 

he  was  arrested  or  imprisoned  shall  be  adjudged  to  pay  the 

costs  of  the  arrest  or  imprisonment  and  of  such  proceeding. 

If  the  debtor  shall  be  found  "guilty"  of  such  fraud  or  refusal, 

he  shall  be  remanded  to  the  custody  of  the  proper  officer;  but 

such  finding  shall  not  prevent  his  availing  himself  of  the  other 

provisions  of  this  act. 

Sec.  5,  ch.  72,  Rev.  Stat. 

Par.  6202,  vol.  3,  Jones  &  Addington. 

Local  Improvements: 

Special  AjsessniMit 

*  ♦  ♦  'pj^g  court  shall  proceed  to  a  hearing  of  the  said  cause 
and  shall  impanel  a  jury  to  ascertain  the  just  compensation 
to  be  paid  to  all  such  owners  of  property  to  be  taken  or  damaged ; 
and  if  objections  shall  be  filed  to  the  confirmation  of  the  assess- 
ment of  benefits,  such  objections  shall  be  submitted  to  the  same 
jury  at  the  same  time ;  and  thereupon  such  jury  shall  ascertain 
the  just  compensation  to  be  paid  to  the  owner  of  each  lot,  block, 
tract  or  parcel  bf  land  to  be  taken  or  damaged  in  said  proceeding 
and  shall  lalso  determine  whether  or  not  any  lot,  piece  or  parcel 
of  land  assessed  in  said  proceedings  for  which  objections  have 
been  filed,  has  been  assessed,  more  than  it  will  be  benefited 
by  said  improvement.  *  *  * 

Sec.  529,  ch.  24,  Rev.  Stat. 

Par.  141 1,  vol.  I,  Jones  &  Addington. 

The  only  issue  to  be  submitted  to  the  jury  is  the  amount  of 
compensation  to  be  paid  for  land  taken  or  damaged  by  the  con- 
struction and  whether  or  not  any  lot,  piece  or  parcel  of  land  has 
been  assessed  more  than  it  will  be  benefited  by  the  improvement. 

City  of  Rockford  v.  Mower,  259  111.  604. 

Jury  has  no  power  to  determine  that  land  sought  to  be  con- 
demned constitutes  a  highway  by  prescription  and  belongs  to 
the  city. 

Thomas  v.  City  of  Chicago^  204  111.  611. 
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Jury  has  power  to  investigate  and  determine  only  such  issues 
as  statute  authorizes  them  to  decide. 

Thomas  v.  City  of  Chicago,  204  111.  611. 

The  good  faith  of  a  city  is  not  open  for  the  consideration 
of  the  jury. 

City  of  Rockford  v.  Mower,  259  111.  604. 

Cost  by  Taxation 

If  it  be  objected  on  the  part  of  any  property  assessed  for 
such  improvement,  that  it  will  not  be  benefited  thereby  to  the 
amount  assessed  thereon  and  that  it  is  assessed  more  than  its 
proportionate  share  of  the  cost  of  such  improvement  and  a  jury 
be  not  waived  by  agreement  of  parties,  the  court  shall  impanel 
jury  to  try  the  said  issue  and  in  such  case,  unless  otherwise 
ordered  by  the  court,  all  such  objections  shall  be  tried  and  dis- 
posed of  before  a  single  jury. 

Sec.  555,  ch.  24,  Rev.  Stat. 

Par.  1439,  vol.  3,  Jones  &  Addington. 

In  matters  of  this  kind  the  court  should  not  enter  confirmation 
unless  the  record  clearly  states  that  a  jury  trial  was  waived  and 
the  cause  submitted  to  the  court. 

Doran  v.  City  of  Murphysboro,  225  III.  514. 
City  of  Chicago  Heights  v.  Angus,  267  III.  628. 

The  only  questions  to  be  determined  by  the  jury  are,  first, 
is  the  property  assessed  more  or  less  than  it  will  be  benefited? 
Second,  is  it  assessed  more  than  its  proportionate  share  of  the 
cost  of  the  entire  improvement? 

City  of  Lincoln  v.  Chicago  &  A.  R.  Co.,  262  111.  11. 
Givens  v.  City  of  Chicago,  188  111.  348. 

The  jury  are  not  authorized  to  hear  evidence  as  to  the  relative 
benefits  of  any  two  pieces  of  property  assessed  for  the  im- 
provement. • 

City  of  Lincoln  v.  Chicago  &  A.  R.  Co.,  262  111.  11. 
Mercy  Hospital  v.  City  of  Chicago,  187  111.  400. 

Question  whether  property  is  assessed  an  unjust  proportion 
of  the  cost  of  the  improvement  as  compared  with  other  parcels 
of  land  assessed,  is  a  legal  objection  and  not  a  question  for 
the  jury. 

Village  of  Oak  Park  v.  Swigart,  266  111.  60. 

Whether  the  assessment  is  levied  by  lawful  authority  or 
whether  there  is  a  necessity  for  the  improvement  is  not  a  ques- 
tion for  the  jury. 

Lingle  v.  West  Chicago  Park  Comrs.,  222  111.  384. 

Lost  Records 

A  party  is  not  entitled  to  a  jury  trial  on  petition  to  restore 
lost  record. 

Culver  v.  Colehour,  115  111.  558. 
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» 

Lunatics: 

Conunitraent  and  Detentton 

Inquests  in  lunacy  shall  be  by  jury  or  a  commission  of  two 

licensed  physicians  engaged  in  active  practice  in  said  county  as 

hereinafter  provided. 

Sec.  5,  ch.  85,  Rev.  Stat. 

Par.  7250,  vol.  4,  Jones  &  Addington, 

In  all  cases  of  inquest  by  jury  the  jury  shall  consist  of  six 
persons,  and  one  of  the  jurors  at  least  must  be  a  qualified 
physician,  and  the  proceedings  shall  conform  in  all  respects, 
as  nearly  as  may  be,  to  the  ordinary  practice  of  the  county  court. 
The  rights  of  the  person  whose  mental  condition  is  inquired 
into  shall  be  the  same  as  those  of  any  defendant  in  a  civil  suit. 

Sec.  7,  ch.  85,  Rev.   Stat. 

Par.  7252,  vol.  4,  Jones  &  Addington. 

Appointment  of  Conservator 

On  any  petition  for  the  appointment  of  a  conservator  of 
any  person  being  filed,  the  court  shall  set  said  cause  for  hearing, 
summons  shall  be  issued  returnable  on  any  day  of  the  term, 
and  service  shall  be  had  upon  the  person  for  whom  a  con- 
servator is  sought  to  be  appointed,  in  the  same  manner  by 
summons  or  otherwise  as  service  is  had  in  chancery.  At  the 
time  fixed  for  the  hearing  a  jury  of  six  persons  shall  be 
impaneled  to  try  the  case ;  the  court  may,  for  good  cause,  continue 
the  case  from  time  to  time.  If  any  person  be  found  an  idiot, 
insane  person,  distracted  or  feeble  minded  person,  drunkard  or 
spendthrift,  and  by  reason  of  such  condition  incapable  of  manag- 
ing and  caring  for  his  own  estate,  it  shall  be  the  duty  of  the 
court  to  appoint  a  conservator  for  such  person. 

Sec.  2,  ch.  86,  Rev.  Stat. 

Par.  7286,  vol.  4,  Jones  &  Addington. 

It  shall  be  the  duty  of  the  court  to  which  any  such  application, 
as  provided  in  the  foregoing  section,  is  made,  on  proof  that  said 
conservator  has  been  duly  notified  of  such  application,  to  cause 
a  jury  to  be  summoned  to  try  the  question  whether  said  appli- 
cant is  a  fit  person  to  have  the  care,  custody  and  control  of  his 
or  her  property,  and  if  the  said  jury  return  in  their  verdict 
that  such  person  is  a  fit  person  to  have  the  control  of  such 
property  as  aforesaid,  then  the  court  shall  enter  an  order  fully 
restoring  such  person  to  all  the  rights  and  privileges  enjoyed 
before  said  conservator  was  appointed. 

Sec.  39,  ch.  86,  Rev.   Stat. 

Par.  7323,  vol.  4,  Jones  &  Addington. 

Mandamus 

To  hold  that  the  constitutional  provision  for  trial  by  jury 
applies  to  the  Supreme  Court  where  a  jury  trial  never  could 
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be  had  would  annul  the  provision  giving  to  the  court  original 
jurisdiction  in  mandamus  and  it  necessarily  follows  that  no 
party  has  a  right  to  demand  that  form  of  a  trial. 

People  V.  City  of  Alton,  233  111.  542. 

Issues  of  fact  may  be  referred  to  a  commissioner  or  submitted 
to  a  jury  in  the  discretion  of  the  court  and  it  is  the  custom 
and  practice  to  give  to  parties  a  jury  trial  where  practicable. 

People  V.  City  of  Alton,  233  111.  542. 

But  in  proceedings  brought  in  the  circuit  court,  mandamus 
has  always  been  regarded  as  an  action  in  which  the  parties  are 
entitled  to  trial  by  jury. 

Wilke  V.  City  of  Chicago,  212  App.  414. 
People  V.  City  of  Chicago,  209  App.  586. 
People  V.  Town  of  Waynesville,  88  111.  469. 

A  mandamus  proceeding  is  an  action  at  law  and  the  parties 
to  it  have  the  right  to  have  the  issues  of  fact  tried  by  a  jury. 

People  V.  Czaszervicz,  295  111.  11. 

Nuisances: 

AlMitement 

The  summary  abatement  of  nuisances  is  a  remedy  which  ha$ 
never  existed  in  the  law,  and  its  exercise  is  not  regarded  as 
in  conflict  with  the  constitutional  provision  for  the  protection 
of  the  rights  of  private  property.  Formal  legal  proceedings  and 
trial  by  jury  are  not  appropriate  to  and  have  never  been  used 
in  such  cases. 

King  V.  Davenport,  98  111.  305. 

Ordinance : 
Smnmary  Proceedings 

In  all  penal  or  summary  proceedings  for  the  divesting  of 
title  to  property,  the  law  must  not  only  be  strictly  construed, 
but  all  its  requirements  strictly  observed. 

Bullock  V.  Geomble,  45  111.  218. 

By  the  course  of  the  common  law,  a  person  could  never  be 
adjudged  to  pay  damages  for  injury  done  by  his  cattle,  except 
on  judgment  by  a  regularly  constituted  court,  after  having  been 
duly  notified  of  the  pendency  of  the  proceeding,  and  having 
offered  to  him  the  opportunity  of  a  trial  and  a  defense.  A 
municipal  corporation  possesses  no  power  to  hold  and  sell  prop- 
erty for  damages  done  by  stock  to  individuals  or  their  property 
without  trial  by  jury. 

Bullock  V.  Geomble,  45  III.  218. 

Partnership : 
Accomitliig 

In  partnership  accounting,  settling  up  partnership  affairs  after 
death  of  one  partner,  parties  are  not  entitled  to  trial  by  jury. 

Coyle  V.  Castle,  201  App.  i. 
Maynard  v.  Richards,  166  III.  466. 
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Requiring  a  surviving  partner  to  account  is  a  statutory  pro- 
ceeding and  is  like  the  proceedings  requiring  administrators  and 
guardians  to  account  and  in  the  nature  of  a  chancery  suit  and 
right  of  trial  by  jury  does  not  exist. 

Maynard  v.  Richards,   i66  111.  466. 

The  remedy,  given  by  statute  to  compel  a  surviving  partner 
to  account  in  the  countv  court  with  the  administrator  of  the 
deceased  partner,  is  to  be  governed  by  the  same  equitable  rules 
and  principles  as  a  proceeding  in  equity. 

Mack  V.  WoodniflF,  87  111.  570. 

Partition : 

DIseretloii  of  Court 

A  court  of  equity  having  jurisdiction  both  at  common  law 
and  by  statute  of  suits  for  partition  of  land,  a  defendant  in  such 
suit  is  not  entitled,  as  a  matter  of  right,  to  demand  a  trial  of 
the  issue  by  a  jury,  even  though  there  is  a  dispute  as  to  the  title. 

Flaherty  v.  McCormick,  ZI3  111.  538. 

In  suit  in  chancery  for  partition,  in  which  the  limitation  act 
of  1839  is  set  up,  it  is  a  matter  of  discretion  in  the  court  to 
submit  to  a  jury  an  issue  of  fact  presented  by  the  pleadings  as 
to  the  good  faith  of  a 'party  in  acquiring  color  of  title. 

Davis  V.  Hall,  92  111.  85. 

A  party  is  entitled  to  trial  by  jury  only  when  the  issue  arises 
in  a  cause  where  jury  trials  are  made  a  matter  of  right,  and 
in  partition  where  one  is  in  possession  without  any  deed  or  record 
title,  and  not  under  parties  among  whom  it  is  sought  to  have 
the  land  partitioned  he  is  not  entitled  to  jury  trial. 

Flaherty  v.  McCormick,  113  111.  538. 

Quo  Warranto 

Issue  of  facts  usually  submitted  to  jury. 

People  V.  Wildcat  Drainage  Dist.,  181  111.  177. 
Bishop  V.  People,  200  111.  33. 
Lathan  v.  People,  95  App.  529. 
People  V.  Farquar,  i  111.  104. 
People  V.  Cooper,  139  111.  461. 

Issues  of  fact  and  of  law  must  be  tried  and  determined  in 
accordance  with  the  strict  rules  of  law  in  the  same  manner  and 
with  the  same  degree  of  strictness  as  in  ordinary  cases. 

People  V.  Golden  Rule,  114  111.  34. 

If  there  is  an  issue  of  fact,  the  court  has  no  power  to  try 
it  without  it  is  by  the  consent  of  the  parties.  If  defendants 
are  absent  when  the  cause  is  reached  for  trial,  the  practice 
requires  that  a  jury  should  be  impaneled,  the  evidence  adduced 
and  a  finding  by  a  jury. 

Paul  V.  People,  82  111.  82. 
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Revenue 

The  act  in  relation  to  trial  by  jury  has  no  application  to 
such  a  case.  It  is  not  a  suit  in  legal  parlance. 

Mix  V.  People,  86  111.  312. 

Separate  Maintenance: 

Hot  Matter  of  Biglit 

A  jury  trial  in  a  separate  maintenance  suit  is  not  a  matter 
of  right. 

Berg  V.  Berg,  223  111.  209. 
Cope  V.  Cope,  207  App.  617. 

But  where  there  is  bill  for  divorce  and  answer  thereto,  trial 
by  jury  on  the  issues  thus  raised  is  a  matter  of  right  on  demand 
by  either  party  though  on  cross  bill  filed  for  separate  maintenance 
neither  party  entitled  as  of  right  to  a  jury  trial  on  the  issue 
raised  by  such  cross  bill. 

Berg  V.  Berg,  223  111.  209. 

Dlscretloii  of  Court 

It  is  within  the  discretion  of  the  court  to  submit  to  a  jury 
questions  of  fact.  Such  submission  does  not  deprive  the  parties 
of  the  judgment  of  the  chancellor.  He  may  accept  or  reject  the 
advice  of  the  jury. 

Kozacek  v.  Kozacek,  105  App.  180. 

It  is  within  the  discretion  of  the  court  as  to  whether  an  issue 
shall  be  submitted  to  the  jury.  The  statute  in  respect  to  divorce 
and  that  in  respect  to  separate  maintenance  are  not  in  pari 
materia  and  should  not  be  construed  together  as  giving  the  party 
a  right  to  jury  to  try  an  issue  as  to  whether  or  not  the  parties 
were  married. 

Pike  V.  Pike,  112  App.  243. 

Insanity  Issne 

Where  insanity  issue  arises,  court  may  cause  the  question  of 

sanity  to  be  submitted  to  a  jury  for  an  advisory  verdict,  but 

the  court  may  hear  and  determine  such  question  without  a  jury. 
Pyott  V.  Pyott,  191  III.  280. 

Statutory  Proceedings 

In  those  cases  which  formerly  were  not  triable  by  jury,  if 
the  legislature  provide  for  a  trial,  they  may  doubtless  create, 
for  the  purpose,  a  statutory  tribunal. 

Petition  of  Ferrier,  103  111.  367. 
Lindsey  v.  Lindsey,  257  111.  328. 
Culver  V.  Colehour,  115  III.  558. 
Heacock  v.  Hosmer,  109  111.  245. 

Wife  Abandonment 

Under  the  wife  abandonment  act,  a  motion  for  an  allowance 
pendente  lite  is  addressed  to  the  sound  discretion  of  the  court 
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and  the  defendant  is  not  entitled  to  a  trial  by  jury  on  the  motion. 
His  guilt  or  innocence  of  the  charge,  if  involved  at  all  is  only 
incidentally  so. 

People  V.  Ankrum,  286  111.  319. 

Wills: 
FrolMite: 

— In  General 

Probate  means  the  legal  proof  of  the  due  execution  and 
validity  of  the  will.  The  probate  court,  both  by  the  constitution 
and  the  statute  has  exclusive  original  jurisdiction  in  all  matters 
concerning  the  probate  of  wills. 

Schofield  v.  Thomas,  231  111.  114. 

In  proceedings  for  the  probate  of  a  will  the  parties  are  not 
entitled  to  a  jury  trial;  the  matter  of  the  probate  of  a  will  is 
for  the  court. 

Schofield  V.  Thomas,  236  111.  417. 
Moody  V.  Found,  208  III  78. 
Yoe  V.  McCord,  74  111.  33. 
Pfeiffcr  V.  Pfeiffcr,  152  App.  268. 
Hayhurst  v.  Jones,  215  App.  315. 

The  Statute  of  Wills  in  force  in  this  state  does  not  pnovide 
for  a  trial  by  jury  in  the  county  court  upon  the  presentation 
of  a  will  for  probate  but  the  question  whether  or  not  an  instru- 
ment in  writing  has  been  duly  established  as  the  last  will  and 
testament  of  a  decedent,  and  is  entitled  to  be  admitted  to  probate 
is  left  to  the  determination  of  the  county  court  without  a  jury. 

Moody  V.  Found,  208  111.  78. 

But  if  the  party  acquiesces  in  the  impaneling  of  a  jury  without 
objection,  error  is  waived. 

St  Marys  Home  v.  Dodge,  257  111.  518. 

— Appeal  to  the  Circuit  Court 

Neither  does  the  statute  providing  for  appeals  from  the  judg- 
ment of  the  county  court  in  admitting  or  refusing  to  admit 
wills  to  probate  provide  for  a  trial  by  jury  in  the  circuit  court, 
but  the  same  issues  are  involved  in  the  circuit  court  on  appeal, 
are  to  be  determined  by  the  circuit  court  without  a  jury,  the 
same  as  they  were  tried  without  a  jury  and  before  the  court 
in  the  county  court. 

Moody  V.  Found,  208  111.  78. 

The  jurisdiction  to  admit  wills  to  probate  has  never  been 
exercised  by  the  common-law  courts  as  a  part  of  their  common- 
law  jurisdiction,  but  prior  to  the  establishment  of  probate  courts 
the  ecclesiastical  courts  of  England  and  the  analogous  courts 
of  this  country  exercised  that  jurisdiction,  and  that  jurisdiction, 
as  now  exercised  by  the  county  court  of  this  state,  is  purely 
statutory,  so  that  the  constitutional  provision  that  "the  right  of 
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trial  by  jury  as  heretofore  enjoyed,  shall  remain  inviolate,"  did 
not  confer  upon  a  party  the  right  to  demand  a  jury  upon  the 
trial  of  his  appeal  in  the  circuit  court,  as  it  has  been  uniformly 
held  that  such  constitutional  provision  was  designed  only 
to  secure  the  right  of  trial  by  jury  as  it  had  theretofore 
been  enjoyed  in  those  tribunals  which  exercised  common-law 
jurisdiction,  and  was  not  intended  to  confer  such  right  in  any 
class  of  cases  where  it  had  not  formerly  existed.  Nor  was  it 
intended  to  introduce  the  jury  system  into  those  special  summary 
jurisdictions  which  were  unknown  to  the  common  law. 

Moody  V.  Found,  208  111.  78. 
Clausenius  v.  Clausenius,  179  111.  545. 

Contest  in  Chaneery 

When  any  will,  testament,  or  codicil  shall  be  exhibited  in 
the  county  court  for  probate  thereof  as  aforesaid,  it  shall  be 
the  duty  of  the  court  to  receive  the  probate  of  the  same  without 
delay  and  to  grant  letters  testamentary  thereon  to  the  person  or 
persons  entitled,  and  to  do  all  other  needful  acts  to  enable  the 
parties  concerned  to  make  settlement  of  the  estate  at  as  early 
day  as  shall  be  consistent  with  the  right  of  the  respective  persons 
interested  therein:  Provided,  however,  that  if  any  person  inter- 
ested shall,  within  one  year  after  the  probate  of  any  such  will, 
testament  or  codicil  in  the  county  court  as  aforesaid,  appear 
and  by  his  or  her  bill  in  chancery  contest  the  validity  of  the 
same  an  issue  at  law  shall  be  made  up  whether  the  writing 
produced  be  the  will  of  the  testator  or  testatrix  or  not,  which 
shall  be  tried  by  a  jury  in  the  circuit  court  of  the  county  wherein 
such  will,  testament  or  codicil  shall  have  been  proven  and 
recorded  as  aforesaid,  according  to  the  practice  in  courts  of 
chancery  in  similar  cases;  but  if  no  such  person  shajl  appear 
within  the  time  aforesaid  the  probate  shall  be  forever  binding 
and  conclusive  on  all  of  the  parties  concerned,  saving  to  infants 
or  non  compos  mentis  the  like  period  after  the  removal  of  their 
respective  disabilities. 

Sec.  7,  ch.  148,  Rev.  Stat. 

Par.  1 1 548,  vol.  6,  Jones  &  Addington. 

Jury  may  be  waived.  The  word  "shall"  has  no  greater  force 
than  the  word  "may." 

Whipple  V.  Eddy,  161  III.  114. 

The  parties  to  a  will  contest  are  entitled  to  a  trial  of  the  issues 
of  fact  by  a  jury  if  they  so  desire,  but  they  may  waive  this 
right  and  try  the  case  before  the  court  if  they  so  agree. 

Lyman  v.  Kaul,  275  111.  11. 
Davis  V.  Upson,  209  111.  206. 

The  usual  method  of  submitting  the  issue  to  be  tried  by  a 
jury  is  in  the  form  of  questions  made  up  by  the  court  or  by 
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the  parties  under  the  direction  of  the  court  framed  so  as  to 
require  merely  an  affirmative  or  negative  answer. 

Lewark  v.  Dodd,  288  111.  80. 

Woriunen's  Compensation  Act 

It  will  be  observed  that  the  act  does  not  make  the  finding 
and  award  of  the  board  of  arbitrators  selected  under  its  pro- 
visions final.  Either  party  feeling  aggrieved  at  the  award  has 
the  right  to  appeal  to  a  court  of  record,  where  the  matter  is 
heard  de  novo  and  where  either  party  has  the  right  to  demand  a 
trial  by  jury.  It  will  thus  be  seen  that  even  though  the  employee 
should  elect  to  come  within  the  provisions  of  the  act  he  is  not 
wholly  deprived  of  a  trial  by  jury. 

Deibeikis  v.  Link-Belt  Co.,  261  111.  454. 

Chicago  Railways  Co.  v.  Industrial  Board,  276  111.  112. 

Trial  of  Right  of  Property: 
In  County  Caort 

The  trial  shall  be  had  without  written  pleadings,  before  the 

county  judge,  in  the  same  manner  as  other  trials  before  the 

county  court,  and  may  be  by  a  jury  if  either  party  demand  one. 
Sec.  7,  ch.  140a,  Rev.  Stat. 
Par.  6820^  vol.  4,  Jones  v.  Addington. 

Appeal 

An  appeal  may  be  taken  to  the  circuit  court,  as  in  other  cases : 
Provided,  the  same  is  prayed  on  the  day  of  the  entering  of 
judgment,  and  the  bond  shall  be  given  within  five  days  from 
the  time  of  entering  judgment,  and  the  trial  in  the  circuit  court 
shall  be  de  novo. 

Sec.  II,  ch.  140a,  Rev.  Stat. 

Par.  6824,  vol.  4,  Jones  &  Addington. 
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Non-papneat  of  Jury  Fees 
Equitable  Proceedings 
Reference  of  Cause 
Confession  of  Judgment 
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Munlctoal  Court: 
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— Necessity  of  Demand 
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POWER  TO  WAIVE  TRIAL  BY  JURY: 

Civil: 
In  General 

In  all  cases  in  any  court  of  record  in  this  state,  if  both  parties 

shall  agree,  both  matters  of  law  and  fact  may  be  tried  by  the 

court. 

Sec  60,  ch.  no,  Rev.  Stat. 

Par.  8597,  vol.  5,  Jones  &  Addington. 

This  section  only  applies  to  those  cases  where  the  parties  are 
entitled  to  a  trial  by  jury  which  right  they  may  waive  and  submit 
their  controversy  to  the  court.  It  is  indispensable  that  the 
parties  should  agree  to  a  trial  of  the  cause  by  the  court  without 
a  jury  to  enable  the  court  to  proceed  under  this  section.  It  does 
not  govern  any  case  which  is  to  be  tried  by  the  court  without 
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the  intervention  of  a  jury  in  the  absence  of  agreement  or  consent 
of  the  parties. 

Trego  V.  Estate  of  Cunningham,  267  111.  367. 
People  V.  Chicago,  B.  &  Q.  R.  Co.,  231  111.  112. 
Cody  V.  Town  of  Cicero,  203  111.  322. 
Martin  v.  Martin,   170  111.   18. 
Herman  v.  Pardridge,  79.  111.  471. 
Moore  v.  Tiemey,  100  111.  207. 
Hatton  V.  Porrovecckio,  188  App.  81, 
Butler  V.  Bocock,  160  App.  501. 

In  civil  actions  the  parties  thereto  may  waive  trial  by  jury. 

Brownell  Imp.  Co.  v.  Critchfield,  197  111.  61. 
Kreuchi  v  Dehler,  50  111.  176. 
Whipple  V.  Eddy,   161    111.  114. 
Travers  v.  Wormer,  13  App.  39. 

It  is  always  allowable  for  the  parties  in  a  civil  cause  to  waive 
jury  and  submit  their  case,  or  any  part  of  it,  to  the  court  for 
decision. 

Hunter  v.  Empire  State  Surety  Co.,  261  111.  335. 
Chicago,  S.  F.  &  C.  R.  Co.  v.  Ward,  128  111.  349. 

Although  that  mode  of  proceeding  be  guaranteed  to  him  by 
the  constitution. 

Hunter  v.  Empire  State  Surety  Co.,  261  111.  335- 
Wabash  R.  Co.  v.  Coon  Run  Drainage  Dist.  194  111.  310. 
Deibeikis  v.  Link-Belt  Co.,  261  111.  454- 

The  privilege  conferred  by  the  constitution  may  be  waived 
in  a  civil  proceeding. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Hock,  118  111.  587. 

The  right  of  trial  conferred  by  the  constitution  is  a  mere 
privilege,  which,  in  a  civil  proceeding,  may  be  waived  or  dis- 
pensed with  by  the  parties.  A  party  may  waive  a  constitutional, 
as  well  as  a  statutory,  provision,  made  for  his  benefit. 

Chicago,  M.  &  St.  P.  R  Co.  v.  Hock,  118  III.  587. 

By  Counsel 

While  counsel  employed  to  represent  a  party  to  a  suit  have 
large  powers  and  authority  to  enter  into  agreements  and  stipu- 
lations, they  have  no  authority  to  waive  legal  rights  guaranteed 
their  clients  by  law,  contrary  to  the  express  wishes,  orders  and 
directions  of  their  clients.  While,  as  a  general  rufe,  it  is 
probably  true  the  client  accepts  his  counsel's  advice  as  to  agree- 
ments and  stipulations  in  the  trial,  he  is  not  bound  to  do  so, 
especially  where  the  agreement  is  the  waiver  of  a  right  conferred 
by  law,  such  as  the  right  of  trial  by  jury. 

Lyman  v.  Kaul,  275  111.   11. 

But  client  cannot  be  heard  to  complain,  if  upon  learning  of 
such  waiver,  he  makes  no  effort  to  have  the  waiver  set  aside. 

Lyman  v.  Kaul,  275  III.   11. 
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Infants 

A  minor  cannot  himself  waive  a  jury  and  consent  to  a 
judgment. 

Lieserowitz  v.  West  Chicago  St.   R.  Co.,  80  App.  248. 

But  the  fact  of  infancy  does  not  affect  the  binding  force  of 
a  judgment  rendered  without  a  jury.  A  court  having  juris- 
diction of  the  subject-matter  and  of  the  person,  its  judgment, 
though  erroneous,  is  binding  until  reversed.  Infancy  is  a  per- 
sonal matter  and  court  having  jurisdiction  of  the  subject-matter, 
which  has  also  acquired  jurisdiction  of  the  infant  party,  does 
not  lose  it  by  any  irregularity  in  its  exercise. 

Hunter  y.  Empire  State  Surety  Co.,  261  111.  335. 

A  decree  against  an  infant,  like  that  against  an  adult,  is 
absolute  in  the  first  instance,  subject  to  the  right  to  attack  it 
by  original  bill  for  either  fraud  or  error,  merely,  but  until  so 
attacked  and  set  aside  or  reversed  on  error  or  appeal  it  is  binding 
to  the  same  extent  as  any  other  decree  or  judgment. 

Hunter  v.  Empire  State  Surety  Co.,  261  III.  335. 
Lloyd  V.   Kirkwood,   112  111.  329. 
Wadhams  v.  Gay,  73  111.  415. 
Haines  v.  Hewitt,  129  111.  347. 

A  decree  rendered  against  an  infant  by  agreement  is  erroneous 

but  it  is  not  void. 

Hunter  v.  Empire  State  Surety  Co.,  261  111.  335. 

Allison  V.   Drake,   145   111.   500. 

Paskewie  v.  East  St.  Louis  &  Sub.  Ry.  Co.,  197  App.  i. 

Next  Friend 
Where  a  party  to  an  action  at  law  is  a  minor,  such  party 
cannot  consent  to  the  waiver  of  a  trial  by  jury,  and  consent 
to  judgment.    Nor  can  such  minor  be  bound  by  any  waiver  or 
consent  by  next  friend. 

Lieserowitz  v.  West  Chicago  St.  Ry.  Co.,  80  App.  248. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Elder,  50  App.  276. 
Affd.,  149  111.  173. 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Haley,  69  App.  64. 

No  one,  neither  guardian  nor  next  friend,  can  admit  away 
the  rights  of  an  infant.  The  next  friend  cannot  compromise 
or  settle  the  claim  for  which  suit  is  brought. 

Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Haley,  69  App.  64. 
Chudleigh  v.  Chicago,  R.  I.  &  P.  R.  Co.,  51  App.  491. 
Chicago,  R.  I.  &  P.  R.  Ry.  Co.  v.  Kennedy,  70  111.  350. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Elder,  50  App.  -276. 
Hitt  V.  Ormsbee,   12  111.   166. 
Lloyd  V.  Kirkwood,  112  111.  329. 

Insanity  Issue 

In  a  cause  in  equity  to  contest  a  will,  the  issue  of  insanity  may, 
by  agreement  of  the  parties,  be  determined  by  the  court  without 
the  intervention  of  a  jury. 

Whipple  V.  Eddy,  161  111.  114. 
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And  where  a  guardian  ad  litem  has  been  appointed  for  a 

defendant  in  a  separate  maintenance  suit,  who  is  represented 

as  insane,  the  issue  of  insanity  may,  by  agreement  of  the  parties, 

be  determined  by  the  court  without  the  intervention  of  a  jury. 
Pyott  V.  Pyott,  191  111.  280. 

Statotory  DIrectioii 

The  word  "shair*  in  a  statute  providing  that  court  cause 
issue  to  be  made  up,  which  shall  be  tried  by  a  jury,  does  not 
prevent  a  waiver  of  trial  by  jury  since  the  word  has  no  other 
and  greater  force  than  the  word  "may." 

Whipple  V.  Eddy,  161  111.  114. 

Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Hock,  118  111.  587. 

Kanorowski  v.  People,  113  App.  468. 

Will  Contest  In  Chtokeery 

It  is  competent  for  the  parties  to  waive  trial  by  jury. 

Lyman  v.  Kaul,  275  111.  11. 
Claussenius  v.  Claussenius,  179  111.  545. 
Whipple  V.  Eddy,  161  111.  114. 

Though  there  be  an  issue  of  insanity. 

Whipple  V.  Eddy,  161  111.  114. 

Eminent  Domain 

In  proceedings  to  condemn  land  for  public  use,  the  right 
to  trial  by  jury  is  a  privilege  which  the  parties  may  waive  or 
dispense  with. 

Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Hock,  118  111.  587. 
Wabash  Ry.  Co.  v.  Coon  Run  Drainage  Dist.,  194  111.  310. 

DiTorce 


Jury  trial  may  be  waived. 

Garrett  v.  Garrett,  252  111.  318. 
Berg  V.  Berg,  223  111.  209. 
Pyott  V.  Pyott,  191  111.  280. 
Gifford  V.  Giiford,  154  App.  416. 


And  this  though  the  issue  of  insanity  of  the  defendant  is 
raised  by  the  pleading. 

Pyott  V.  Pyott,  191  111.  280. 

After  an  inquisition  and  appointment  of  conservator  for  an 

insane  person,  under  the  statutory  provisions  on  the  subject, 

all  proceedings  in  behalf  of  the  lunatic  should  be  brought  by 

the  conservator,   unless  the  interests  of  the  conservator  are 

adverse  to  those  of  his  ward,  or  for  other  sufficient  reasons, 

the  court  shall  deem  it  better  to  appolfft-  some  proper  person 

as  next  friend,  to  appear  for,  counsel,  prosecute  or  defend  for 

such  person.    Before  such  inquisition,  the  rule  which  obtains 

both  in  England  and  the  United  States,  is  that  the  lunatic  may 

sue  in  his  own  name,  or  by  some  proper  person  appointed  and 

recognized  by  the  court  as  the  next  friend  or  guardian  ad  litem 

for  the  insane  person. 

Pyott  V.  Pyott,  191  111.  280. 
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When  the  mental  capacity  of  a  party  to  a  proceeding  arises 

for  determination  as  an  issue  in  a  cause  in  chancery,  (other  than 

bill  to  contest  will),  the  better  practice  is  to  cause  the  question 

of  sanity  to  be  submitted  to  a  jury  for  an  advisory  verdict ;  but 

the  court  is  not  without  jurisdiction  to  hear  and  determine  the 

question  without  a  jury. 

Pyott  V.  Pyott,  191  111.  380. 

Bastardy 

A  bastardy  proceeding  is  a  civil  proceeding,  and  the  court 
may  try  the  issue  without  the  intervention  of  a  jury,  by  agree- 
ment of  the  parties  that  the  case  may  be  so  tried. 

Kanorowski  v.  People,  113  App.  468. 

Drainage  Assessment 

It  is  provided  that  the  commissioners  of  the  district  may 
make  any  assessments  of  benefits  in  lieu  of  a  jury,  when  the 
court  so  orders.  The  statute  authorizing  this  violates  no  con- 
stitutional provision. 

Hosmer  v.  Hunt  Drainage  Dist.,  135  111.  51. 

Oral  Submission  to  Jndget 

Any  two  or  more  persons  or  corporations  may  appear  in 
person  or  by  attorney,  in  any  circuit  court,  or  in  the  Superior 
Court  of  Cook  County,  and  submit  to  any  judge  thereof,  or  to 
any  three  judges  thereof  who  will  consent  to  hear  the  same, 
orally  and  without  formal  pleadings,  any  matter  in  controversy, 
or  any  suit  or  proceeding  then  pending  at  law  or  in  chancery, 
having  first  entered  into  a  written  agreement,  to  be  entered  of 
record,  and  substantially  in  the  following  form,  to  wit : 

In  the  Circuit  Court  of County  (title  of  cause  if  pend- 
ing) 
First:     We   (here  insert  names),   do  hereby  mutually  agree 

to  submit  to  Judge  (here  insert  name 

or  names)  of  said  court,  certain  matters  in  controversy  between 
us  (or  in  the  above  entitled  cause)  for  his  (or  their)  determina- 
tion, without  a  jury  to  hear  the  same  forthwith,  and  he  (or 
they,  or  any  two  of  them),  to  enter  the  judgment  or  decree 
of  the  court  therein  within  (here  insert  number  of  days  or 
"forthwith")  days  after  such  hearing  is  concluded. 
Second :  That  said  judgment  or  decree  shall  contain  a  statement 
as  to  what  matters  in  controversy  were  (or  that  the  cause  was) 
so  submitted,  and  such  statement  thereof  shall  be  conclusive. 
Third:  That  no  further  record  except  of  this  agreement  and 
of  such  judgment  or  decree  shall  be  made  as  to  the  matters  in 
controversy  (or  cause)  so  submitted,  or  as  to  the  proceedings 
had  on  the  hearing  thereof. 

Fourth :  That  such  judgment  or  decree  may  be  enforced  in  like 
manner  as  other  judgments  and  decrees  of  such  court. 
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Fifth:  That  we,  each  to  the  other,  hereby  waive  all  right  of 
appeal  from  such  judgment  or  decree,  and  release  all  errors 
that  may  intervene  in  the  hearing  of  the  matters  (or  cause)  so 
submitted,  and  in  the  entering  of  the  judgment  or  decree  therein, 
and  agree  that  this  release  of  errors  may  be  pleaded  in  bar  of 
any  writ  of  error  that  may  be  sued  out  as  to  such  judgment 
or  decree. 

Witness  our  hands  and  seals  this day  of A.  D. 

(Seal) 
(Seal) 

Such  agreement  shall  be  signed  by  the  parties  in  person,  or 
by  duly  authorized  attorney  in  fact,  and  when  so  executed  shall 
be  of  binding  force  upon  the  parties  thereto,  in  all  the  courts 
of  this  state.  It  shall  be  the  duty  of  such  judge  or  judges  to 
proceed,  and  in  a  summary  manner  to  hear  and  determine  the 
matters  (or  cause)  so  submitted,  and  he,  or  if  submitted  to 
three  judges,  any  two  of  them,  shall  enter  a  judgment  or  decree 
therein,  within  the  time  fixed,  in  said  agreement,  which  said  judg- 
ment or  decree  shall  be  final  and  conclusive  and  may  be  enforced 
in  like  manner  as  other  judgments  or  decrees  in  such  courts; 
but  no  appeal  shall  be  allowed  therefrom. 

Sec.  26,  ch.  no,  Rev.  Stat. 

Par.  8563,  vol.  5,  Jones  &  Addington. 

— Judicial  Proceeding 

Procedure  hereunder  is  not  an  arbitration  but  is  a  judicial 
proceeding  in  a  court  of  general  jurisdiction  and  one  at  law  or 
in  chancery  according  to  its  nature. 

Farwell  v.  Sturges,  165  III.  252. 

West  Chicago  Park  Comrs.  v.  Riddle,   151  App.  487. 

— Parties 

The  act  authorizes  all  persons  and  corporations,  municipal  or 
otherwise,  having  "any  matter  in  controversy,"  to  agree  to  its 
submission  as  provided. 

West  Chicago  Park  Comrs.  v.  Riddle,  245  111.  168. 

— Submission  Agreement 
Requirement  that  agreement  be  entered  of  record  is  directory. 

Farwell  v.  Sturges,  165  111.  252. 

Cummings  v.   Slsholtz,  154  App.  457.  * 

Any  doubt  as  to  whether  court  acquires  jurisdiction  by  virtue 
of  submission  agreement  is  removed  by  appearance  and  partici- 
pating in  the  trial. 

West  Chicago  Park  Comrs.  v.  Riddle,  245  111.  168. 

And  submission  under  stipulation  of  facts  waives  defect  in 
pleading. 

Conway  v.  City  of  Chicago,  237  111.  128. 
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Criminal: 
Felony: 

— Cannot  Be  Waived 

In  a  prosecution  for  a  felony,  when  plea  of  not  guilty  is 
entered,  the  right  to  jury  trial  cannot  be  waived  by  accused 
so  as  to  confer  upon  the  court  jurisdiction  to  try,  convict  and 
sentence  defendant  without  the  intervention  of  a  jury. 

Harris  v.  People,  128  III.  585. 
Brewster  v.  People,   183   111.    143. 
Morgan  v.  People,  136  111.  161. 
Paulsen  v.  People,   195  111.  507. 

No  statute  authorizing  the  elimination  of  a  jury  from  any 
tribunal  authorized  to  try  any  criminal  offenses  other  than  the 
act  which  authorizes  waiver  of  jury  in  cases  where  a  fine  or 
money  judgment  only  may  be  assessed,  has  ever  been  adopted. 
It  follows  then,  that  as  to  all  other  criminal  offenses,  trial  bv 
jury  as  enjoyed  prior  to  and  at  the  time  of  the  adoption  of  the 
constitution,  is  the  only  legal  mode  of  adjudicating  the  guilt 
or  innocence  of  one  accused  of  a  criminal  offense. 

Paulsen  v.  People,  195  111.  507. 

Consent  of  defendant,  in  indictment  for  felony,  cannot  confer 
jurisdiction  upon  the  judge  or  dispense  with  the  findings  of 
the  fact  of  guilt  by  a  jury. 

Morgan  v.  People,   136  111.   161. 

A  judgment  sentencing  a  defendant  to  the  penitentiary  on 
an  indictment  for  felony  based  upon  finding  of  judge  is 
erroneous,  although  a  trial  is  had  by  the  court  without  a  jury 
by  defendant's  consent. 

Morgan  v.  People,   136  111.   161. 

Where  a  tribunal  for  the  trial  of  criminal  prosecutions  is 
provided  for  and  a  jury  is  made  an  essential  part  of  it,  such 
tribunal  cannot  be  changed  by  permitting  the  accused  to  consent 
to  the  elimination  of  the  jury  therefrom.  In  such  cases  the 
accused  would,  by  waiver  of  a  jury  trial,  and  consent  to  trial 
before  the  judge  alone,  confer  jurisdiction  upon  a  tribunal  which 
had  no  such  jurisdiction  under  the  law.  It  is  a  well  settled  doc- 
trine that  jurisdiction  of  the  subject-matter  cannot  be  conferred 
by  consent.  Jurisdiction  of  the  subject-matter  must  always  be 
derived  from  the  law,  and  not  from  consent  of  the  parties. 

Paulsen  v.  People,   195  111.  507. 
Brewster  v.  People,  183  111.  143. 

When  issues  are  joined  upon  an  indictment,  trial  must  be  by 
tribunal,  and  in  the  mode  which  the  constitution  and  the  laws 
provide,  without  any  essential  change.  The  public  officer  prose- 
cuting for  the  People  has  no  authority  to  consent  to  such  a 
change,  nor  has  the  defendant. 

Harris  v.  People,  128  III.  585. 


WAIVER  AND  LOSS  OF  RIGHT  73 

— Common  Law  Right 

The  right  protected  by  our  statutes  was  the  right  of  trial  by 
jury  as  it  existed  at  the  common  law. 

George  v.  People,  167  111.  447. 

At  the  common  law,  trial  by  jury  was  enjoyed  only  by  those 
against  whom  the  accusation  was  made  by  indictment,  and  who 
had  been  arraigned  and  pleaded  to  the  indictment.  It  is  to  this 
common-law  right  of  trial  by  jury  to  which  our  constitution 
refers,  and  in  the  class  of  cases  in  which  that  right  existed  at 
the  common  law,  an  essential  part  of  the  tribunal  for  the  trial 
of  such  cases  is  a  jury,  and  the  defendant  cannot,  by  his  acts, 
eliminate  the  jury  from  such  tribunal,  and  create  another  tri- 
bunal for  the  trial  of  the  charge  against  him. 

Paulsen  v.  People,  195  111.  507. 
Brewster  v.  People,  183  111.  143 

— Jury  Necessary  Part  of  Court 

At  common  law,  a  jury  was  an  essential  part  of  any  court 
which  had  jurisdiction  to  try  persons  who  stood  charged  by 
indictment  with  the  violation  of  the  criminal  laws.  It  is  therefore 
also  an  indispensable  part  of  any  tribunal  empowered  to  try 
offenses  which  are  presentable  for  trial  only  on  indictment  found 
by  grand  jury.  No  jury  trial  in  criminal  case  was  ever  known  to 
the  common  law  but  such  as  followed  upon  indictment  in 
common-law  court  after  the  accused  was  in  custody,  had  been 
arraigned  and  pleaded  to  the  indictment. 

Paulsen  v.  People,   195  III.  507. 

It  is  not  within  the  power  of  one  accused  by  indictment 
of  an  offense  which  c^  only  be  lawfully  prosecuted  by  an  indict- 
ment, even  with  the  consent  of  the  state's  attorney,  to  confer 
upon  the  judge  of  such  tribunal  the  power  to  try  and  determine 
as  to  his  guilt  or  innocence,  without  the  intervention  of  a  jury. 
There  is  no  law  to  authorize  a  judge  to  sit  as  a  substitute  for 
a  jury  and  to  perform  its  functions  in  such  a  case,  and  if  he 
assumes  to  do  so,  his  actions  must  be  nugatory.  The  judicial 
functions  called  in  requisition  on  such  trial  can  only  be  exercised 
by  the  judge  and  a  jury. 

Paulsen  v.  People,  195  III.  507. 

A  jury  is  a  necessary  part  of  a  legally  organized  court  of 
original  jurisdiction  for  the  trial  of  criminal  offenses. 

People  V.  Rhodenberg,  254  111.  386. 
Harris  v.  People,  128  111.  585. 
Paulsen  v.  People,  195  111.  507. 

There  can  be  no  question  that,  at  common  law,  the  only  recog- 
nized tribunal  for  the  trial  of  the  guilt  of  the  accused  under 
an  indictment  for  felony  and  a  plea  of  not  guilty,  was  a  jury 
of  twelve  men.  This  right  of  trial  by  jury,  in  all  capital  cases — 
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and  at  common  law,  a  century  and  a  half  ago,  all  felonies  were 
capital — was  justly  regarded  as  the  great  safe-guard  of  personal 
liberty.  The  founders  of  the  English  law  contrived  that  no  man 
should  be  called  to  answer  to  the  king  for  any  capital  crime, 
.  unless  upon  the  preparatory  accusation  of  twelve  or  more  of  his 
fellow  subjects,  the  grand  jury;  and  that  the  truth  of  every 
accusation,  whether  preferred  in  the  shape  of  indictment,  infor- 
mation, or  appeal,  should  afterwards  be  confirmed  by  the  unani- 
mous suffrage  of  twelve  of  his  equals  and  neighbors,  indif- 
ferently chosen  and  superior  to  all  suspicion.  The  trial  of  an 
indictment  for  felony  by  a  judge  without  a  jury  was  a  pro- 
ceeding wholly  unknown  to  the  common  law.  The  fundamental 
principle  of  the  system  in  its  relation  to  such  trials  was,  that 
all  questions  of  fact  should  be  determined  by  the  jury,  questions 
of  law  only  being  reserved  for  the  court.  By  the  constitution 
the  common-law  right  to  trial  by  jury  in  criminal  cases  is  guaran- 
teed, and  declared  to  be  inviolable,  and  the  statute  requires  that, 
except  as  therein  provided,  all  trials  for  criminal  offenses  shall 
be  conducted  according  to  the  course  of  the  common  law.  Thus 
the  power  to  conduct  criminal  trials  in  any  other  mode  than  that 
which  prevailed  at  common  law  is  necessarily  excluded. 

A  jury  of  twelve  men  being  the  only  legally  constituted  tribunal 
for  the  trial  of  an  indictment  for  a  felony,  it  necessarily  follows 
that  the  court  or  judge  is  not  such  tribunal,  and  that  in  the 
absence  of  a  jury,  he  has  by  law  no  jurisdiction.  There  is  no 
law  which  authorizes  him  to  sit  as  a  substitute  for  a  jury  and 
perform  their  functions  in  such  cases,  and  if  he  attempts  to 
do  so,  his  act  must  be  regarded  as  nugatory.  Especially  must 
this  be  true  where  the  jury  are  not  only  the  judges  of  the  facts 
as  at  common  law,  but  are  also  the  judges  of  the  law  as  provided 
by  our  statute. 

Every  plea  of  guilty  is,  in  legal  effect,  a  waiver  of  the  right 
to  a  trial  by  the  legally  constituted  tribunal.  But  while  a 
defendant  may  waive  his  right  to  a  jury  trial,  he  cannot  by 
such  waiver  confer  jurisdiction  to  try  him,  upon  a  tribunal  which 
has  no  such  jurisdiction  by  law.  Jurisdiction  of  the  subject- 
matter  must  always  be  derived  from  the  law  and  not  from  the 
consent  of  the  parties.  It  is  a  maxim  of  the  law  that  consent 
can  never  confer  jurisdiction ;  by  which  is  meant,  that  the  consent 
of  the  parties  cannot  empower  a  court  to  act  upon  subjects 
which  are  not  submitted  to  its  determination  and  judgment  by 
the  law.  The  law  creates  courts  and  upon  consideration  of 
general  public  policy,  defines  and  limits  their  jurisdiction;  and 
this  can  neither  be  enlarged  nor  restricted  by  the  acts  of  the 
parties. 

The  court,  when  properly  constituted  for  the  trial  of  criminal 
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cases,  and  especially  for  the  trial  of  felonies,  consists  not  merely 
of  a  judge,  but  also  the  clerk,  a  sheriff,  a  state's  attorney,  and 
a  jury.  For  the  trial  of  felonies,  the  judge  alone  is  not  the 
court.  The  judicial  functions  brought  into  exercise  in  such  trials 
are  parceled  out  between  him  and  the  jury,  and  so  long  as  there 
is  no  law  authorizing  it,  the  functions  to  be  exercised  by  the 
jury  might  just  as  well  be  transferred,  by  agreement  of  the 
parties,  to  the  clerk  or  sheriff,  as  to  the  judge. 

Harris  v.  People,  128  III.  585. 

Hisdemeftnor: 
— In  General 

Trial  by  jury  may  be  waived  in  case  of  misdemeanor. 

Darst  V.  People,  51  HI.  286  (Riot). 

Brewster  v.   People,   183   III.    143.    (False   Imprisonment). 
Jacobs  V.  People,  218   111.  500.    (Promoting  Lottery). 
Zarresseller  v.  People,  17  III.  loi.    (Selling  liquor  without  license, 

punishable  by  fine  only). 
People  V.  Yario,  194  App.  503.   (Assault  with  deadly  weapon). 
People  V.  McDonald,  178  App.  159.   (Wife  abandonment). 
People  V.  Cohen,  171  App.  612  (Petit  larceny). 
Dallman  v.  People,   113  App.  507.   (Malicious  Mischief). 
Hamel  v.  People,  97  App.  527.    (Failure  of  attorney  to  pay  over 

money  collected). 
Austin  V.  People,  63  App.  298.   (Assault). 
Sloncen  v.  People,  58  App.  315.   (Assault  with  deadly  weapon). 

A  jury  may  be  waived  by  a  defendant  in  a  prosecution  for 
a  misdemeanor  that  may  be  prosecuted  otherwise  than  by  indict- 
ment and  for  which  the  punishment  cannot  extend  to  imprison- 
ment in  the  penitentiary. 

McDonald  v.  People,  178  App.  159. 
Darst  V.  People,  51  III.  286. 
Zaresseller  v.  People,   17  III.   loi. 
Hamel  v.  People,  97  App.  527. 

The  misdemeanors  in  which  a  trial  by  jury  may  be  waived 
are  such,  only,  as  may  be  prosecuted  otherwise  than  by  indict- 
ment, and  not  an  offense  which  may  be  punished  by  fine  and 

imprisonment  in  penitentiary. 

Paulsen  v.  People,  195  111.  507. 

The  accused  may  waive  the  right  to  trial  by  jury  upon  an 
indictment  for  misdemeanor,  where  the  judgment  is  the  imposi- 
tion of  a  fine  alone  and  imprisonment  upon  failure  to  pay  the 
same. 

Brewster  v.  People,  183  111.  143. 

A  defendant,  in  an  information  for  misdemeanor,  where  the 
punishment  is  by  fine  or  imprisonment  otherwise  than  in  the 
penitentiary,  may  make  a  written  waiver  of  the  right  of  trial 
by  jury. 

People  V.  Yario,  194  App.  503. 
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A  person  may  be  held  to  answer  for  misdemeanor  without 
indictment  by  grand  jury,  and  it  is  competent  for  defendant 
to  make  a  written  waiver  of  the  right  of  trial  by  jury  for  mis- 
demeanor. 

People  V.  Yario,  194  App.  503. 

By  statute,  petit  larceny  is  eliminated  as  an  infamous  crime, 
and  the  court  has  jurisdiction  to  try  a  case  where  a  jury  is 
waived. 

People  V.  Cohen,  171  App.  612. 

Though  a  person  may  be  punished  by  imprisonment  in  the  peni- 
tentiary on  a  second  conviction  of  petit  larceny,  there  does  not 
attach  to  the  first  conviction  a  penalty  additional  to  that  of  fine 
and  imprisonment  otherwise  than  in  the  penitentiary  that  will 
preclude  the  first  offender  from  waiving  a  trial  by  jury.  One 
cannot  be  heard  to  claim  a  legal  benefit  because  he  may  sometime 

in  the  future  commit  the  same  kind  of  an  offense  again. 
People  V.  Cohen,  171  App.  612. 

— Statutory  Provisions 

No  person  shall  be  imprisoned  for  non-payment  of  a  fine 

or  a  judgment  in  any  civil,  criminal,  quasi-cvimiml  or  qui  tarn 

action,    except   upon   conviction   by   jury;    Provided,    that   the 

defendant  or  defendants  in  any  such  action  may  waive  a  jury 

trial  by  executing  a  formal  waiver  in  writing;  Provided,  further, 

that  this  provision   shall   not  be   construed   to   apply   to   fines 

inflicted   for  contempt  of  court.    And,  provided   further,  that 

when  such  waiver  of  jury  is  made,  imprisonment  may  follow 

judgment  without  conviction  by  a  jury. 
Par.  4145,  vol.  2,  Jones  &  Addington. 
Sec.  128,  ch.  no,  Rev.  Stat. 

Act  does  not  apply  to  cases  of  sentence  for  imprisonment 
merely  and  no  fine  or  money  judgment  rendered  against  de- 
fendant. 

Sloncen  v.  People,  58  App.  315. 

Act  does  not  restrict  the  right  to  waive  trial  by  jury  to  a 
class  of  cases  punishable  by  fine  only. 

People  V.  Cohen,  171  App.  612. 

There  is  no  exception  in  the  case  of  minors.  It  is  a  privilege 
granted  by  the  statute  to  a  defendant  on  his  complying  with 
its  requirements.  A  minor  may  avail  himself  of  the  privilege 
and  in  case  he  should  see  fit  to  do  so,  he  is  bound  thereby.  The 
procedure  in  criminal  cases  is  the  same  whether  the  accused 
is  an  adult  or  a  minor. 

People  V.  McDonald,  178  App.  159. 

This  act  provides  for  the  waiver  of  trial  by  jury  in  cases 
where  a  fine  is  imposed  and  also  provides  that  imprisonment 
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may  follow  where  the  fine  so  imposed  is  not  paid.  It,  therefore, 
authorizes  the  waiver  of  trial  by  jury  in  prosecutions  for  mis- 
demeanors. The  act  only  applies  where  a  fine  is  imposed  or  a 
money  judgment  is  rendered. 

Brewster  v.  People,  183  III.  143. 

Section  5  of  article  2  of  the  Constitution  is  as  follows :  "The 
right  of  trial  by  jury  as  heretofore  enjoyed  shall  remain  inviolate ; 
but  the  trial  of  civil  cases  before  justices  of  the  peace  by  a 
jury  of  less  than  twelve  men  may  be  authorized  by  law."  Section 
9  of  article  2  is  as  follows:  "In  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  offence  is 
alleged  to  have  been  committed."  Section  8  of  article  2  of  the 
Constitution  provides  "that  no  person  shall  be  held  to  answer  for 
a  criminal  offense  unless  on  indictment  of  a  grand  jury,  except 
in  cases  where  the  punishment  is  by  fine  or  imprisonment  other- 
wise than  in  the  penitentiary."  Section  8,  by  the  use  of  the 
words  "in  cases  in  which  the  punishment  is  by  fine  or  imprison- 
ment otherwise  than  in  the  penitentiary,"  evidently  refers  to 
misdemeanors;  and  its  plain  meaning  is  that  a  person  may  be 
held  to  answer  for  a  misdemeanor  without  indictment  by  grand 
jury.  The  constitution  thus  clearly  draws  a  distinction  between 
felonies  and  misdemeanors  so  far  as  indictment  by  grand  jury 
is  concerned.  The  language,  "the  right  of  trial  by  jury  as  here- 
tofore enjoyed  shall  remain  inviolate,"  is  construed  as  preserving 
the  right  of  trial  by  jury  as  it  was  understood  to  exist  at  the 
time  of  the  adoption  of  the  constitution  and  the  right  of  trial 
by  jury  so  existing  involved  the  right  of  such  a  waiver  in  mis- 
demeanors when  the  constitution  was  adopted.  As  jury  trials 
in  criminal  cases,  as  known  to  the  common  law,  were  such  as 
followed  upon  indictment  in  a  common-law  court,  and  as  our 
constitution  refers  to  the  right  of  trial  by  jury  as  it  so  existed 
at  common  law^  then  the  prohibition  against  the  right  of  waiver 
of  trial  by  jury  cannot  apply  to  misdemeanors  because  the  con- 
stitution expressly  provides  that  in  cases  of  misdemeanors  a 
person  may  be  held  to  answer  without  indictment.  It  is  to  be 
observed  also  that  section  5  of  article  2  of  the  constitution  does 
not  say  that  "trial  by  jury  as  heretofore  enjoyed  shall  remain 
inviolate,"  but  that  "the  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate."  So,  also,  section  9  does  not  say 
"that  in  all  criminal  prosecutions  the  accused  shall  have  a  speedy, 
public  trial  by  an  impartial  jury,"  but  that  "in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to  a  speedy  public  trial 
by  an  impartial  jury,"  etc.  Where  a  constitution  thus  provides 
that  the  right  of  trial,  and  not  the  trial  itself,  shall  be  preserved, 
the  right  may  be  relinquished  by  waiver.    Had  the  terms  been 
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that  "the  trial  by  jury  shall  be  preserved,"  it  might  be  contended 
that  they  were  imperative,  and  could  not  be  dispensed  with.  But 
the  words,  are  that  "the  right  of  trial  by  jury  shall  be  preserved," 
which  places  it  on  the  footing  of  a  lex  pro  se  introducto,  and  the 
benefit  of  it  may  therefore  be  relinquished. 

Brewster  v.  People,  183  III.  143. 

In  civil  actions  and  proceedings,  and  in  the  absence  of  con- 
stitutional or  statutory  inhibition,  the  right  of  a  party  to  have 
the  issues  of  fact  in  a  case  determined  by  a  jury  is  a  privilege 
of  such  a  nature  that  he  may  waive  it  if  he  so  chooses.  Although 
there  is  some  question  as  to  the  power  to  waive  the  right  in 
criminal  proceedings,  the  modern  tendency  is  to  apply  the  same 
rules  as  those  governing  proceedings  civil  in  their  nature,  where 
the  offense  charged  is  a  misdemeanor.  In  the  trial  of  capital 
felonies,  however,  and  felonies  of  the  higher  grades,  the  same 
doctrine  does  not  apply,  and  in  such  cases,  especially  where  the 
punishment,  on  conviction,  is  death,  or  imprisonment  for  life 
or  for  a  long  term  of  years,  the  right  to  trial  by  jury,  which  is 
guaranteed  by  constitutional  provision  or  otherwise,  cannot  as 
a  rule  be  waived. 

Brewster  v.  People,  183  111.  143. 

— In  County  Court 

The  court  may  receive  the  plea  of  guilty  and  pass  judgment, 
or,  if  the  accused  will  waive  a  jury  and  be  tried  by  the  court 
without  a  jury,  the  court  may,  upon  notice  being  first  given 
to  the  state's  attorney,  try  the  cause  and  pass  judgment  as 
well  at  a  probate  as  a  law  term  of  said  court. 

Sec.  209,  ch.  37,  Rev.  Stat 

Par.  324s,  vol.  2,  Jones  &  Addington. 

POWER  TO  WAIVE  LEGAL  NUMBER  OF  JURORS: 

CivU 

No  more  than  twelve  persons  may  constitute  a  legal  jury, 
but  parties  may  take  any  number  under  twelve,  upon  which 
they  may  agree,  or  they  may  excuse  a  juror  by  consent  after 
trial  has  begun. 

Kreuchi  v.   Dehler,  50  111.   176. 

Litigants  may  submit  to  trial  by  jury  of  less  than  twelve  men. 

Rehm  v.  Halverson,  107  III.  378. 

And  this  though  trial  was  begun  before  twelve  and  after 
recess  one  was  not  present. 

Rehm  v.  Halverson,  197  111.  378. 

Litigants  may  waive  the  number  of  jurors  prescriljed  by 
statute. 

Kreuchi  v.   Dehler,  50  III.   176. 
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The  statute  must  be  understood  as  prescribing  a  number  only 
in  cases  where  the  parties  are  not  present  and  agree  upon  a 
less  number. 

Kreuchi  v.  Dehler,  50  111.  176. 

There  is  no  provision  of  the  constitution  that  limits  the  power 

of  legislature  to  confer  jurisdiction  on  justices  of  the  peace 

except  that  it  shall  be  uniform  and  a  trial  by  jury  of  six  is  not 

inhibited  by  that  instrument. 

McManus  v.  McDonough,  107  IlL  95. 

The  word  "jury,"  as  used  in  above  section  does  not  neces- 
sarily mean  a  jury  of  twelve  men,  but  must  be  construed  to 
mean  such  a  jury  as  is  authorized  by  section  13  of  article  5  of 
the  same  act. 

Hermanek  v.  Guthmann,  72  App.  370. 

Criminal: 
Felonies 

A  jury  of  twelve  men  must  be  impaneled.  A  defendant  cannot 
waive  the  requirement  and  consent  to  trial  by  jury  of  less 
number. 

Harris  v.  People,   128  111.  585. 
George  v.  People,  167  111.  447. 
Brewster  v.  People,  183  III.  143. 

By  a  reference  to  the  common  law  of  England,  it  will  be 
found  that  the  right  of  trial  by  jury  constitutes  certain  specified 
things  which  cannot  be  dispensed  with  or  disregarded  on  the 
trial  of  a  person  charged  with  a  felony.  A  jury  of  twelve  men 
must  be  impaneled  and  any  less  number  would  not  be  a  common- 
law  jury. 

George  v.  People,  167  111.  447. 
Brewster  v.  People,  183  111.  143. 

A  petit  jury  is  a  body  of  twelve  men,  who  are  sworn  to  try 
the  facts  of  a  case  as  they  are  presented  in  the  evidence  placed 
before  them.  Any  less  than  this  number  of  twelve  would  not 
be  a  common-law  jury,  and  not  such  a  jury  as  the  constitution 
guarantees  to  accused  parties,  when  a  less  numl^er  is  not  allowed 
in  express  terms;  and  the  necessity  of  a  full  panel  could  not 
be  waived, — at  least  in  a  case  of  felony,— even  by  consent.  The 
infirmity  in  the  case  of  a  trial  by  jury  of  less  than  twelve,  by 
consent,  would  be  that  the  tribunal  would  be  one  unknown  to 
the  law,  created  by  mere  voluntary  act  of  the  parties,  and  it 
would  in  effect  be  an  attempt  to  submit  to  a  species  of  arbitration 
the  question  whether  the  accused  has  been  guilty  of  an  offense 
against  the  state. 

Harris  v.  People,  128  III.  585. 
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MODE  OF  WAIVER: 

Civil: 

Entry  of  Order 

Waiver  of  trial  by  jury  may  be  made  by  an  order  of  court 
entered  by  stipulation. 

Brownell  Imp.  Co.  v.  Critchfield,  197  111.  61. 
Martin  v.  Sexton,  160  111.  371. 

Agreement  of  Counsel 

An  agreement  of  counsel  to  waive  jury  will  be  enforced, 
though  waiver  was  without  knowledge  or  consent  of  party. 

Windmiller  v.  Chapman,  38  App.  276. 

Affd.,   139  111.   163. 

Cf.  Lyman  v.  Kaul,  275  111.  11. 

Implied 

Waiver  of  jury  is  implied  from  proceeding  to  trial  before 
court  without  objection. 

Sanitary  Dist.  v.  Bernstein,  175  111.  215. 
People  V.  Czaservicz,  295  111.  11. 

Where  party  entitled  to  jury  trial  in  civil  case  does  not  ask 
for  a  jury,  the  right  to  trial  by  jury  is  waived. 

Esmond  v.  Esmond,  154  App.  357. 

Proceeding  without  objection,  to  trial  before  court  is  waiver 
of  jury  trial. 

Wolf  V.  Bollinger,  62  111.  368. 

If  parties,  without  objection,  try  a  cause  before  the  court 
without  a  jury,  this  is  equivalent  to  express  consent  to  such  trial. 

Shedd  V.  Seefield,  126  App.  375. 

Where  a  party  is  present  by  counsel  and  fails  to  interpose 
'Objection  to  trial  of  fact  by  court,  he  waives  right  to  have  case 
submitted  to  a  jury. 

Chicago  Driving  Park  v.  West,  35  App.  496. 

One  w'ho  proceeds  to  a  hearing  of  an  issue  of  fact  by  court 
alone,  without  making  any  specific  objection,  waives  his  right 
to  jury  trial. 

Sanitary  Dist.  v.  Bernstein,  175  111.  215. 

Where  record  shows  appearance  of  parties,  that  no  objection 
was  interposed  to  trial  before  court  without  a  jury,  the  right 
to  submit  the  cause  to  a  jury  will  be  deemed  to  have  been  waived, 
and  it  will  be  presumed  that  a  trial  by  the  court  was 
acquiesced  in. 

Miller  v.  People,  156  111.  113. 
Phillips  V.  Hood,  85  111.  450. 
Burgwin  v.  Babcock,   11   111.  28. 
Kreuchi  v.  Dehler,  50  111.  176. 

And  right  specifically  waived. 

Heacock  v.  Hosmer,  lOQ  111.  245. 
Jensen  v.  Fricke,  133  111.  171. 
Belford  v.  Beatty,  145  111.  414. 
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And  this  though  cause  irregularly  placed  upon  trial  calendar. 

Jensen  v.  Fricke,  133  111.  171. 
Belford  v.  Beatty,  145  111.  414. 

A  Stipulation  that  the  evidence  in  two  cases,  one  on  the 
common-law  side  and  the  other  in  chancery,  both  relative  to 
same  cause,  should  be  heard  all  at  the  same  time  and  decided 
by  same  chancellor  is  merely  in  effect  a  waiver  of  jury  and  that 
both  cases  may  be  submitted  at  same  time  to  same  judge  who 
should  dispose  of  one  as  a  law  judge  and  of  the  other  as  a 
chancellor. 

King  V.  Chicago,  D.  &  V.  R.  Co.,  98  111.  376. 

In  eminent  domain,  unless  the  property  owner  files  an  objec- 
tion setting  forth  specifically  the  denial  of  the  right  to  trial 
by  jury,  the  right  is  waived. 

Juvinall  v.  Jamesburg  Drainage  Dist.,  204  111.  106. 

McCaleb  v.  Coon  Run  Drainage  Dist.,  190  111.  545^. 

Comrs.  of  Fountain  Head  Drainage  Dist.  v.  Wright,  228  111.  208. 

Failure  to  Hemandi 
— In  General 

It  is  the  duty  of  a  party  to  demand  a  jury,  and  failure  to 
so  demand,  waives  the  right  to  trial  by  jury. 

Heacock  v.  Hosmer,  109  111.  245. 
Jensen  v.  Frick,  133  111.  171. 
Belford  v.   Beatty,   145   111.  414. 
Esmond  v.  Esmond,  154  App.  357. 

If  a  party  stands  by  and  permits  the  court,  without  objection, 
to  decide  upon  the  validity  of  an  agreement  stating  the  cause 
of  action,  without  submitting  the  question  to  a  jury,  he  cannot 
be  heard  to  complain  that  he  was  denied  a  trial  by  jury. 

Washington  v.  Louisville  &  N.  R.  Co.,  136  111.  49. 

A  party  not  having  claimed  any  jury  issues  before  the 
auditor  pending  the  hearing  and  prior  to  the  time  the  auditor 
makes  his  findings,  it  is  too  late,  after  the  auditor  has  announced 
his  findings  and  made  his  final  report,  to  file  exceptions  and  insist 
that  there  are  questions  of  fact  involved  in  the  case  which  should 
be  passed  upon  by  a  jury.  To  allow  a  party  to  so  do,  would  be 
to  permit  him  to  lie  by  and  avail  himself  of  the  findings  of  the 
auditor,  if  they  were  in  his  favor,  and  to  reject  the  same  and 
insist  upon  another  and  jury  trial  if  they  were  against  him. 

Garrity  v.  Hamburger  Co.,  136  111.  499. 

Assessment  of  Damages  t 
— In  General 

In  all  suits  in  the  courts  of  record  in  this  state  upon  default, 
when  the  damages  are  to  be  assessed,  it  shall  be  lawful  for  the 
court  to  hear  the  evidence  and  assess  the  damages  without  a 
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jury  for  that  purpose.  In  all  cases  where  interlocutory  judgment 
shall  be  given  in  any  action  brought  upon  a  penal  bond,  or  upon 
any  instrument  of  writing,  for  the  payment  of  money  only,  and 
the  damages  rest  in  computation,  the  court  may  refer  it  to  the 
clerk,  to  assess  and  report  the  damages,  and  may  enter  judg- 
ment therefor:  Provided,  that  either  party  may  have  the  dam- 
ages assessed  by  a  jury. 

Sec.  59,  ch.  no,  Rev.  Stat. 

Par.  8596,  vol.  5,  Jones  &  Addington. 

— Necessity  of  Demand 
To  entitle  a  party  to  jury,  demand  must  be  made. 

Palmer  v.  Harris,  98  111.  507. 

It  is  only  when  one  of  the  parties  requires  it,  that,  in  a  case 
of  default,  damages  are  to  be  assessed  by  a  jury. 

Electric  Co.  v.  Manufacturing  Co.,  in  111.  309. 

A.  T.  R.  R.  Co.  V.  Miller,  43  111.  199. 

National  Ins.  Co.  v.  Chamber  of  Commerce,  69  111.  22. 

Where  court  proceeds  to  assess  damages,  if  there  is  no  demand 
for  jury  trial,  the  right  is  waived,  though  the  defendant,  when 
entering  his  appearance,  demanded  a  jury. 

Weil  v.  Federal  Life  Ins.  Co.,  264  111.  425. 
Mann  v.  Brown,  263  111.  394. 

A  defaulted  defendant  is  not  required  to  apply  for  a  jury  the 
first  day  of  the  term. 

Blizzard  v.  Epkens,  105  App.  117. 

Where  one  of  two  defendants  is  defaulted,  and  the  other 
pleads  and  stands  trial,  the  proper  practice  is  to  swear  the  jury 
to  try  the  issue  joined,  and  also  to  assess  the  damages  as  against 
the  defaulting  defendant. 

First  Nat.  Bank  v.  Miller,  235  111.  135. 
Merrifield  v.  W.  C.  Piano  Co.,  149  App.  i. 
McDonald  v.  Fairbanks,  Morse  &  Co.,  161  111.  124. 
Frink  v.  Jones,  5  111.  170. 

— Time  of  Demxmd 
Request  for  jury  must  be  in  apt  time. 

Meilinger  v.  People,  83  App.  436. 

The  court  is  under  no  obligation  to  keep  a  case  open  for  a 
non-appearing  defendant  for  any  length  of  time.  It  is  his  duty 
to  be  present  in  court  when  case  is  reached. 

Palmer  v.  Harris,  98  111.  507. 

Where  an  order  is  entered  stipulating  that  the  trial  shall  be 
before  a  court  without  a  jury,  a  motion  to  set  aside  this  order, 
and  grant  a  trial  by  jury,  made  after  evidence  had  all  been  heard, 
and  after  such  party  making  the  motion  had  stated  he  did  not 
wish  to  introduce  any  further  evidence,  is  properly  denied. 

Brownell  v.  Critchfield,   197  111.  61. 
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After  demurrer  to  pleas  to  a  declaration  have  been  overruled 
and  damages  assessed,  it  is  too  late  to  demand  a  jury. 

Meilinger  v.  People,  83  App.  436. 

If oii-iq^poaninee  at  Trial 

After  issue  is  joined,  plaintiff,  to  obtain  judgment,  must  pro- 
ceed to  try  his  cause  by  jury  in  same  manner  as  if  defendant 
had  answered  to  his  name  when  called. 

Wacker  v.  Young,  172  App.  255. 
Hall  V.  Marks,  34  111.  358. 
Covell  V.  Marks,  2  111.  391. 
Manlove  v.  Gallipot,  2  111.  390. 

Where  plea  has  been  filed,  unless  it  has  been  stricken  from 
the  files  or  otherwise  disposed  of,  the  court  is  powerless  to  enter 
a  default  of  the  defendant.  Nor  could  a  judgment  be  rendered 
against  him  except  upon  a  trial. 

Mason  v.  Abbott,  83  111.  445. 
Dom  V.  Briggs,  106  App.  79. 

Where  there  is  an  issue  of  fact,  the  court  has  no  power  to 
try  it  except  by  consent  of  parties.  Where  there  is  no  issue  of 
fact,  and  the  cause  is  reached  for  trial,  and  party  or  his  counsel 
is  not  there,  then  the  proper  practice  requires  that  a  jury  should 
be  impaneled  and  evidence  adduced  and  a  finding  by  the  jury. 

Paull  V.  People,  82  111.  82. 

Thomas  v.  McGuinness,  94  App.  248. 

So  long  as  the  answer  of  a  defendant  is  on  file,  he  cannot 
be 'regarded  as  being  in  default,  nor  can  a  judgment  be  rendered 
against  him  except  on  a  trial. 

Knopf  V.  Corcoran,  112  App.  320. 
Sammis  v.  Clark,  17  111.  398. 
Faurot  v.  Park  Nat.  Bank,  37  App.  322. 
City  of  Pana  v.  Humphrey,  39  App.  641. 
Wells  V.  Matthews,  70  App.  504. 

The  withdrawal  of  an  attorney  from  the  case  does  not  with- 
draw the  plea  which  has  been  filed  on  behalf  of  a  party  to  the 
suit,  nor  does  it  withdraw  the  appearance  of  the  party,  and 
though  the  attorney,  after  filing  a  plea,  withdraws  his  appearance, 
it  does  not  withdraw  the  plea  and  a  trial  by  jury  must  be  had. 

Famous  Mfg.  Co.  v.  Wilcox,  180  111.  246. 
Mason  v.  Abbott,  83  111.  445. 

The  court  may  not  enter  judgment  of  default  on  promissory 
note  because  of  the  absence  of  the  defendant,  when  called, 
where  an  appearance  and  pleas  are  on  file  and  issue  taken  thereon. 
Though  the  defendant  does  not  answer  when  the  case  is  reached 
for  trial,  if  the  issue  is  joined,  to  obtain  judgment  plaintiff 
must  try  his  cause  by  a  jury  as  if  the  defendant  had  answered. 

Wacker  v.  Young,  172  App.  255. 
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li^on-payment  of  Jury  Fees 

The  statute  requiring  a  party,  at  the  time  of  entering  appear- 
ance, to  file  with  the  clerk  a  demand  in  writing  for  trial  by  jury, 
and  to  pay  the  jury  fees,  is  valid. 

Morrison  Hotel  Co.  v.  Kirsner,  245  III.  431. 
Williams  v.  Gottschalk,  231,  111.  175. 
O'Malley  v.  Marquardt,  170  App.  278. 
Whitney  v.  Jones  Co.,  174  App.  116. 

The  requirement  that  the  jury  fees  fixed  at  a  reasonable 
amount,  or  a  sum  of  money  designated  as  a  "jury  fee"  not 
greater  in  amount  than  the  statutory  compensation  of  the  jurors, 
be  paid  by  one  of  the  parties  prior  to  calling  the  jury,  is  not 
a  denial  of  or  an  encroachment  upon  the  right  of  trial  by  jury. 

Williams  v.   Gottschalk,  231   111.   175. 

The  constitution  does  not  guarantee  to  the  citizen  the  right 
to  litigate  without  expense,  but  simply  protects  him  from  the 
imposition  of  such  terms  as  unreasonably  and  injuriously  inter- 
fere with  his  right  to  a  remedy  in  the  law  or  impede  the  due 
administration  of  justice;  and  that  a  party  w^ho  demands  a 
trial  by  jury  should  be  required  to  advance  a  small  jury  fee, 
whether  it  is  considered  as  a  tax  on  litigation  or  as  a  part  of 
the  expenses  which  is  necessarily  incurred  on  his  behalf,  seems 
no  more  liable  to  a  constitutional  objection  than  is  the  require- 
ment that  the  fees  of  the  clerk,  sheriff  and  other  officers  shall 
be  paid  in  advance  when  demanded.  If  the  clause  in  the  con- 
stitution means  that  we  shall  be  permitted  to  litigate  literally 
"without  price,"  there  is  an  end  to  all  fees,  from  the  issuing 
of  summons  to  the  entry  of  satisfaction  of  the  judgment. 

Morrison  Hotel  Co.  v.  Kersner,  245  111.  431. 
Williams  v.  Gottschalk,  231   111.  175. 

Equitable  Proceeding's 

One  who  invokes  a  remedy  in  chancery,  thereby  subjects 
himself  to  all  the  rules  of  equity  that  are  applicable,  as  disclosed 
by  the  circumstances  of  the  case. 

Ashelford  v.  Willis,  194.  111.  492. 

A  party  who  directly  invokes  the  jurisdiction  of  equity, 
thereby  waives  any  right  to  demand  a  jury,  but  such  action  on 
the  part  of  the  plaintiff  cannot  deprive  a  defendant  of  his  right 
to  a  jury  trial. 

Turnes  v.  Brenckle,  249,  111.  394. 

Reference  of  Canse 

The  right  to  jury  trial  may  be  waived  by  consent  to  submission 
to  auditor. 

Garrity  v.  Hamburger  Co.,  136  111.  499. 

So,  acquiescence  in  the  discharge  of  a  jury  and  a  reference 
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is  a  waiver  of  the  right  to  trial  by  jury  in  respect  to  the  matters 
of  fact  involved  in  such  proceeding. 

Garrity  v.  Hamburger  Co.,  136  111.  499. 

When  suitor  acquiesces  in  and  consents  to  reference,  even 
if  such  acquiesence  and  assent  were  not  a  waiver  of  the  statutory 
right  of  trial  by  jury  of  any  issue  of  fact  that  might  arise  in 
the  hearing  before  the  auditor,  yet  if  any  issue  of  fact  arose 
upon  which  it  was  desired  to  take  the  verdict  of  a  jury,  it  is 
incumbent  upon  the  party,  prior  to  introduction  of  evidence  in 
regard  thereto,  and  finding  of  auditor  thereon,  to  claim  such 
right  of  trial  by  jury  in  respect  to  such  particular  matter  and  to 
ask  to  have  such  fact  certified  by  auditor  to  the  court  and  there 
decided  by  a  jury. 

Garrity  v.  Hamburger  Co.,  136  111.  499. 

Confession  of  Judgment 

Where  an  attorney  enters  appearance  of  defendant,  waives 
service  of  process  and  confesses  cause  of  action  alleged  in 
declaration,  and  the  damages  alleged,  there  can  be  no  trial  either 
by  jury  or  by  the  court  without  a  jury. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 

Requesting  Direction  of  Yerdict 

A  motion  to  direct  verdict  raises  only  the  question  of  law 
as  to  the  legal  sufficiency  of  the  evidence  to  sustain  the  verdict 
against  the  party  making  the  motion.  So,  if  both  parties  ask  the 
court  to  decide  a  question  of  law,  they  do  not  thereby  each  waive 
the  right  of  trial  by  jury  of  controverted  questions  of  fact, 
and  a  motion  to  direct  verdict  does  not  amount  to  submission 
of  controverted  questions  of  fact  to  the  court. 

Wolf  V.  Chicago  Sign  Printing  Co.,  233  111.  501. 

A  request  to  withdraw  the  case  from  the  jury  cannot  lye 
converted  into  an  application  to  the  court  to  take  the  place 
of  the  jury  and  decide  disputed  questions  of  fact.  After  the 
court  refuses  to  withdraw  the  case  from  the  jury,  it  is  not 
requisite  for  the  party  to  ask  the  court  to  allow  a  jury  to  decide 
it,  which  the  court  has  already  done  by  denying  the  motion. 

When  one  party  asks  the  court  to  direct  a  verdict  in  his  favor, 
the  fact  that  the  other  party  makes  a  similar  motion  cannot,  in 
any  way,  affect  the  rights  of  the  first  party.  If  that  were  true, 
no  party  could  make  a  motion  for  a  directed  verdict  without 
waiving  his  right  to  trial  by  jury  if  his  opponent  chose  to  make 
the  same  motion.  » 

Wolf  V.  Chicago  Sign  Printing  Co.,  233  111.  501. 

The  question  of  fact,  when  there  is  in  the  evidence  a  real 
controversy  of  fact,  must  be  tried  by  a  jury,  but  it  is  for  the 
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court  to  say  when  evidence  offered  is  pertinent  to  the  issue, 
and  also  whether  there  is  sufficient  evidence  before  the  jury  to 
present  an  issue  of  fact  under  the  pleadings,  and  if  there  shall 
not  be,  to  direct  what  verdict  shall  be  returned. 

Commercial  Ins.  Co.  v.  Scammon,  123  111.  601. 
Wallner  v.  Chicago  Consol.  Trac.  Co.,  245  111.  148. 

Municipal  Court: 

— Demand  far  Jury 

That  every  suit  at  law  in  the  municipal  court  other  than  a 
case  of  the  second  class,  or  a  ca§e  of  the  third  class,  or  a  case 
of  the  fifth  class,  or  a  bastardy  case,  mentioned  in  section  2 
of  this  act.  shall  be  tried  by  the  court  without  a  jury  unless 
the  plaintiff,  at  the  time  he  commences  his  suit,  or  the  defendant 
at  the  time  he  enters  his  appearance,  shall  file  with  the  clerk 
a  demand  in  writing  of  a  trial  by  jury,  which  demand,  however, 
may  be  withdrawn  by  the  party  filing  same  at  any  time  before 
the  trial.  Everv  civil  suit  at  law  of  the  second  class  shall  be 
tried  by  the  court  without  a  jury  unless  the  respective  parties, 
or  one  of  them,  shall,  at  the  time  of  entering  his  or  their  appear- 
ance in  the  municipal  court,  file  with  the  clerk  a  demand  in 
writing  of  a  trial  by  jury. 

Sec.  293,  ch.  37,  Rev.  Stat. 

Par.  3342,  vol.  2,  Jones  &  Addington. 

— Necessity  of  Demand 
A  demand  is  necessary. 

O'Mallcy  v.  Marquardt,  170  App.  278. 

A  mere  objection  to  court  trying  the  cause,  without  a  jury, 
on  the  grounds  that  a  minor  or  his  next  friend  could  not  be 
held  to  waive  his  constitutional  right  of  trial  by  jury,  is  not 
sufficient  compliance  with  requirements  of  the  statute. 

O'Malley  v.  Marquardt,  170  App.  278. 

Failure  to  call  jury  cannot  be  complained  of  by  one  who  has 
made  no  demand. 

Guthmann  v.  Bryant  &  Stratton  College,  172  App.  301. 
Weil  V.  Federal  Life  Ins.  Co.,  264  111.  425. 

— Time  for  Making  Demand 

Defendant  complies  with  statute  when  he  appears  for  the  first 
time  in  answer  to  plaintiff's  claim  on  the  merits. 

Lafaro  v.  Maggi,  184  App.  571. 

Failure  to  file  written  demand  on  appearance  to  require  non- 
resident plaintiff  to  file  bond  for  costs,  does  not  waive  ris:ht  to 
demand  ruling  upon  motion.  To  hold  that  under  such  circum- 
stances the  failure  to  make  such  a  demand  and  payment 
before  any  bond  for  costs  was  filed  amounts  to  a  waiver  of 
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the  constitutional  right  of  trial  by  jury,  would  be  to  adopt  a 
most  narrow  and  technical,  instead  of  a  liberal,  construction 
of  the  statute. 

Lafaro  v.  Maggi,  184  App.  571. 

Nor  does  defendant  waive  trial  by  jury  by  failure  to  make 
demand  on  motion  to  vacate  judgment  by  confession. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 

On  motion  to  vacate  judgment,  there  is  no  question  which 
the  jury  can  try,  and  it  would  be  unreasonable  to  say  that  the 
defendant,  when  asking  the  court  to  set  aside  a  judgment,  should 
tender  the  fees  for  a  jury  trial.  The  court  could  not  submit 
to  a  jury  the  question  whether  the  judgment  should  be  set  aside, 
and  the  question  before  the  court  is  whether  or  not  there 
should  be  any  issue  to  try.  When  judgment  is  set  aside,  then 
there  is,  for  the  first  time,  a  legal  and  valid  appearance  of  the 
defendant  to  the  action,  and  demand,  immediately  upon  the 
vacation  of  the  judgment  is  in  apt  time  to  preserve  the  right 
to  a  jury  trial. 

Morrison  Hotel  Co,  v.  Kirsner,  245  111.  431. 

The  admission  of  facts  contained  in  an  answer  to  an  inter- 
rogatory cannot  be  considered  as  a  waiver  of  trial  by  jury.  The 
purpose  of  permitting  interrogatories  is  to  obtain  a  discovery 
of  facts  resting  in  the  knowledge  of  a  party  to  a  suit.  An 
interrogatory  and  answer  thereto  is  not  a  pleading. 

Reilly  &  Son  v.  Fum.  Co.,  192  App.  395. 

— Withdrawal  of  Demand 

Defendant,  under  the  municipal  court  act,  has  the  privilege 
to  withdraw  demand  for  iurv  at  anv  time  before  trial. 

Guthmann  v.  Bryant  &  Stratton  College,   172  App.  301. 

— Payment  of  Fees 

The  requirement  that  jury  fees,  fixed  at  a  reasonable  amount, 
or  a  sum  of  money  designated  as  jury  fees,  not  greater  in  amount 
than  the  statutory  compensation  of  the  jurors,  to  be  paid  by 
one  of  the  parties  prior  to  calling  a  jury,  is  not  a  denial  of  or 
encroachmient  upon,  the  right  of  trial  by  jury. 

Williams  v.  Gottschalk,  231  III.  175. 

In  the  absence  of  any  showing  to  the  contrary,  it  will  be 
presumed  that  the  clerk  of  the  municipal  court  properly  per- 
formed his  duty  in  collecting  the  required  fees. 

Flannigan  v.  Foster,  170  App.  535- 

— Assessment  of  Damages 
A  demand  for  trial  by  jury  is  not  equivalent  to  demand  for 
a  jury  upon  default  for  the  assessment  of  damages.   A  demand 


88  JURIES  AND  JURY  TRIALS 

for  trial  by  jury  has  reference  to  the  trial  of  the  issue  when 
made  up  and  not  to  an  assessment  of  damages. 

Man  V.  Brown,  263  111.  394. 

Weil  V.  Federal  Life  Ins.  Co.,  264  111.  425. 

The  effect  of  the  municipal  court  act  is  that  when  a  party 
demands  a  jury  in  writing  in  that  court,  he  is  placed  in  the  same 
position  as  he  would  have  been  in  the  circuit  court  without 
such  demand;  i.  e.,  have  the  issues  made  up  in  the  case,  tried 
by  a  jury.  This  does  not  mean  that  he  would  have  a  right, 
without  a  special  demand  made  at  the  time,  to  have  a  jury  assess 
the  damages  on  default.  A  written  demand  for  a  jury  in  the 
municipal  court  is  not  equivalent  to  a  demand  for  a  jury  after 
default  upon  an  assessment  of  damages  in  the  circuit  court. 

Second  Nat.  Bank  v.  Claney,  178  App.  427. 
Saunders  v.  Fox,   178  App.  309. 
Contra.  Ungar  v.  Feuer,  172  App.  204. 
Whitney  v.  Jones  Co.,  174  App.  116. 
Marrone  v.  Ehrat,  175  App.  649. 

The  court  is  warranted  in  assuming  the  demand  for  jury 
trial  made  on 'entering  appearance  does  not  mean  demand  to 
have  damages  assessed  by  jury  after  default.  If  party  desires 
damages  assessed  by  a  jury,  that  request  must  be  made  after 
default  entered. 

Mann  v.  Brown,  263  111.  394. 

If  affidavit  of  merits  be  stricken,  judgment  by  default 
may  be  entered  for  amount  of  claim  without  requiring  damages 
to  be  assessed  by  jury,  although  appearance  has  been  entered 
and  jury  demanded. 

Keith  &  Co.  v.  Keevan,  183  App.  187. 

Judgment  Satisfled  by  Imprisonment 

Jury  trial  must  be  waived  by  the  execution  of  a  formal  waiver 
in  writing. 

Boos  V.  White,  64  App.  177. 

A  record  that  "the  parties  submitted  the  cause  to  the  court 
for  trial  without  a  jury,''  is  not  a  substantial  compliance  with 
the  statutory  requirement  that  a  jury  trial  may  be  waived  only 
by  the  defendant  executing  a  formal  waiver  in  writing.  It  was 
the  law  before  the  act,  that  both  parties  might  waive  a  jury  in 
such  cases,  and  when  the  legislature  said  that  it  should  no  longer 
be,  unless  the  defendant  executed  a  formal  waiver  in  writing, 
it  will  be  presumed  that,  in  the  view  of  the  legislature,  a  mischief 
existed  that  needed  to  be  remedied,  and  that  the  new  legislation 
in  such  behalf  was  directed  to  the  mischief  and  intended  to 
remedy  it.  Courts,  therefore,  should  not  give  such  a  construction 
to  the  legislation  as  would  nullify  it,  except  for  very  grave 
reasons. 

Swan  V.  Mulherin,  67  App.  77. 
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It  was  the  evident  intent  of  the  law  in  all  cases  in  courts  of 
record  and  in  justice  courts,  in  cases  civil,  criminal,  quasi-crimmsl 
or  qui  tarn,  with  the  single  exception  of  contempt  cases,  to  protect 
the  defendant  from  what  the  legislature  chose  to  consider  the 
danger  of  judicial  interference  with  his  liberty  on  account  of 
any  money  judgment  or  fine  unless  a  jury  of  his  peers  had 
passed  on  his  case,  or  unless  he  had  formally  and  by  writing 
thrown  himself  on  the  consideration  of  the  judge  alone. 

People  V.  Koehler,  146  App.  541. 

But   record   of   court   of   general   jurisdiction,    reciting  that 

intervention   of    a    jury    was    waived,    cannot    be    collaterally 

attacked.    It  will  be  presumed  that  it  proceeded  regularly  and 

that  the  waiver  of  jury  was  in  writing. 
Kanorowski  v.  People,  113  App.  468. 

Criminal : 
Misdemeanors: 
— Oral  Consent 

The  court  may  try  an  offense  punishable  by  fine  only,  without 
formal  written  waiver  of  jury.  The  effect  of  the  statute  is  to 
prohibit  imprisonment  of  defendant  upon  conviction  for  non- 
payment of  a  fine  unless  he  has  been  found  guilty  by  a  jury  or 
has  executed  a  formal  waiver  in  writing  of  trial  by  jury,  and 
has  been  found  guilty  by  the  court.  This  statute  did  not  take 
aw^ay  from  a  person  charged  with  the  commission  of  a  misde- 
meanor punishable  by  fine  only,  the  right  to  submit  his  cause  to 
the  court  without  the  intervention  of  a  jury,  and  without  any 
written  waiver  of  a  jury  trial,  where  the  defendant  and  prose- 
cutor orally  agreed  to  dispense  with  a  jury.  That  right  exists 
since  the  passage  of  the  statute  precisely  as  it  did  before,  and 
the  court,  in  such  case,  without  the  intervention  of  a  jury,  has 
jurisdiction  to  try  the  defendant  and  render  judgment,  upon 
such  oral  agreement  being  entered  into  by  the  parties. 

Jacobs  V.  People,  218  111.  500. 
Paulsen  v.  People,  195  111.  507. 

But  waiver  must  be  in  writing  in  cases  where  imprisonment 
follows  failure  to  pay  fine. 

People  V.  Bultz,  206  App.  83. 

Where  the  state  joins  with  the  defense  in  waiving  a  jury, 
it  impliedly  abandons  so  much  of  the  charge  in  the  indictment 
which  alleges  a  felony,  and  reduces  the  same  to  an  allegation 
of  a  misdemeanor,  where  the  charge  contained  in  the  indictment 
is  not  inconsistent  with  such  an  implied  abandonment,  and  such 
waiver  of  trial  by  jury  is  valid. 

Dallman  v.  People,  113  App.  507. 
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— Direction  of  Verdict 

Court  cannot  direct  the  return  of  a  verdict  of  guilty.  It  is 
the  voice  of  the  judge,  not  the  jury,  and  certainly  not  more 
the  verdict  of  a  jury  than  is  the  finding  of  the  judge  when  a 
jury  is  waived  by  appearance  in  open  court  and  the  cause  is 
submitted  to  the  judge.  It  would  make  the  statute  futile  and 
farcical  to  construe  it  to  mean  that  the  mere  formal  and  per- 
functory signing  of  a  verdict  of  conviction  by  a  jury  at  the 
command  of  the  trial  judge,  could  render  possible  a  judgment 
of  imprisonment  which  the  judge  could  not  miake  by  himself, 
even  if  a  jury  had  been  orally  waived  and  the  cause  submitted 
to  him  voluntarily. 

People  V.  Koehler,  146  App.  541. 

— Execution  of  Waiver 
Waiver  of  jury,  signing  by  mark  is  sufficient. 

People  V.  DeMas,  173  App.  130, 

Where  the  written  waiver  is  signed  under  a  different  name 
from  that  of  the  accused  in  the  information,  if  the  record  contain 
no  recital  that  accused  executed  the  written  waiver,  it  will  be 
insufficient. 

People  V.  Litcher,  181  App.  715. 

The  record  imports  verity  and  may  not  be  contradicted  or 
impeached  except  by  other  portions  thereof.  If  it  appears  from 
the  record  that  the  written  waiver  therein  contained  was  in  fact 
signed  by  defendant,  it  is  as  effectual  to  waive  his  trial  by 
jury  as  though  he  had  signed  it  by  his  proper  name. 

People  V.  Litcher,  181  App.  715. 

— Withdrawal  of  Waiver 

A  defendant  may  withdraw  his  waiver  of  a  trial  by  jury, 
though  executed  and  filed,  where  motion  for  withdrawal  is  made 
prior  to  the  time  of  his  arraignment  and  plea. 

People  V.  Standish,  185  App.  485. 

EFFECT  OF  WAIVER: 
In  General: 

Where  it  is  agreed  both  matters  of  law  and  fact  may  be 
tried  by  the  court  without  a  jury,  the  court  performs  the 
functions  and  stands  in  place  of  the  jury. 

Travers  v.  Wormer,  13  App.  39. 

Effect  of  FiDdlng 

The  finding  of  the  court  has  the  same  effect  as  the  verdict 
of  a  jury.  It  is  equal  with  a  verdict  upon  all  questions  of  fact. 
It  forms,  the  same  as  a  verdict,  the  basis  of  the  judgment  of  the 
court  and  is  subject  to  review  in  the  same  manner  as  a  verdict. 

Travers  v,  Wormer,  13  App.  39. 
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Where  a  cause  is  submitted  to  the  court  for  trial,  the  court 
derives  its  power  to  try  the  issue  of  fact  involved,  solely  from 
the  tenns  of  the  agreement  of  the  parties.  Such  power  is  limited 
by  the  terms  of  the  agreement  and  when  those  terms  have  been 
fulfilled,  the  power  is  exhausted  and  the  cause  must  proceed  as 
though  no  such  agreement  had  been  made.  The  finding  of  the 
court  c?uinot  be  treated  diflferently  from  the  finding  of  the  jury, 
nor  has  the  judge  any  other  or  different  power  over  the  one 
than  over  the  other.  Court  has  power,  after  finding  the  issues, 
to  set  aside  the  finding  and  award  a  new  trial,  but  after  the 
court  has  announced  its  finding,  and  such  finding  has  been 
entered  of  record,  he  cannot,  acting  solely  upon  his  recollection 
of  the  evidence  introduced  at  the  trial  which  is  concluded,  enter 
another  and  different  finding  and  judgment.  There  should  be 
a  new  trial  de  novo,  and  concluded  without  reference  to  the 
former  one. 

Travcrs  v.  Wormer,   13  App.  39. 

Change  of  Issues 

A  waiver  of  jury  is  inapplicable  where  new  and  different 
issues  are  formed. 

Osgood  V.  Skinner,  186  111.  491. 

Gage  V.  Commercial  Nat.  Bank,  86  III.  371. 

Black  V.  Dejonghe  Hotel  Co.,  263  111.  471. 

Lewellyn  v.  Pere   Marquette  R.  R.  Co.,   185  App.    171. 

But  where  the  cause  is  submitted  to  the  court  and  not  the 
cause  upon  issues  joined,  subsequent  or  amended  pleadings  will 
not  entitle  either  party  to  demand  a  trial  by  jury. 

Hanchett  v.  Ives,  69  App.  83. 
Affd.,  171  111.  122. 

Where  by  agreement  of  parties  a  cause  is  submitted  to  the 
court  for  trial  without  the  intervention  of  a  jury,  on  issues 
Joined,  the  trial  to  take  place  on  a  certain  day,  and  on  that  day 
plaintiff  obtains  leave  to  file  an  additional  cotmt  to  the  declara- 
tion, and  subsequently,  by  leave  of  court,  an  amended  declara- 
tion is  filed  and  entirelv  new  and  different  issues  formed,  it 
is  error  to  force  the  parties  to  a  trial  without  a  jury,  if  either 
of  them  demands  one. 

Gage  V.  Commercial  Nat.  Bank,  86  111.  371. 

Term  Subsequent 

A  stipulation  waiving  a  jury  applies  to  a  term  subsequent 

to  that  at  which  it  was  made,  if  there  is  no  change  of  issue. 
Heacock  v.  Lubukee,  108  111.  641. 

But  not  so,  if  at  the  time  of  the  stipulation,  cause  is  at  issue, 
and  there  is  a  subsequent  change  of  the  issues  upon  which  the 
parties  have  agreed  to  go  to  trial  without  a  jury. 

Gage  V.  Commercial  Nat.  Bank,  86  111.  371. 
Armeny  v.  Madson,  ill  App.  621. 
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Sabseqnent  Trial 

A  waiver  of  a  jury  for  the  purposes  of  trial  is  exhausted  by 
that  trial.  The  agreement  to  waive  a  jury  trial  binds  the  parties 
only  as  to  the  first  trial. 

Rigdon  V.  More,  242  111.  256. 
Osgood  V.  Skinner,  186  111.  491. 

An  agreement  to  waive  a  jury  only  binds  the  parties,  to  the 
mode  adopted,  of  trial  by  the  court,  to  that  one  trial.  Each  party 
is  entitled  to  as  many  juries  as  there  are  trials,  and  a  waiver  of 
a  jury  on  one  trial  is  expended  by  that  trial. 

Town  of  Carthage  v.  Buckner,  8  App.  152. 
Guyer  v.  Caldwell,  98  App.  232. 

In  an  ordinary  common-law  action  that  has  been  reversed 
and  remanded  generally,  the  parties  are  entitled,  after  the  cause 
is  lemanded,  to  a  trial  de  novo  before  a  jury. 

Belskis  v.  Dering  Coal  Co.,  246  111.  62. 
Osgood  V.  Skinner,   186  111.  491. 

When  a  cause  is  remanded  to  the  trial  court,  both  parties  are 
restored  to  their  original  right  to  trial  by  jury. 

Rigdon  V.  More,  242  111.  256. 

Town  of  Carthage  v.  Buckner,  8  App.  152. 

An  agreement  to  waive  trial  by  jury  does  not  apply  to  sub- 
sequent trial  tipon  reversal  and  remandment. 

Morton  v.  Robinson,  256  111.  629. 
Rigdon  V.  More,  242  111.  256. 
People  V.  Vaughan,  282  111.  163. 
Belskis  v.  Dering  Coal  Co.,  246  111.  62. 

Where  parties  have  stipulated  that  a  remanded  cause  should 
be  tried  by  the  cotirt  upon  the  evidence  introduced  at  the  former 
trial,  and  the  court  hears  and  decides  the  case  upon  such  evidence, 
and  neither  party  offers  any  new  testimony,  the  court  may  refuse 
to  set  aside  the  order  of  submission  and  to  award  a  jury  trial, 
although  further  pleadings  were  had  after  trial,  which  did  not 
materially  change  the  issues. 

Hanchett  v.  Ives,  171  III  122. 

A  court  of  review,   in  the  correction  of  errors,   may  give 

directions  in  chancerv  cases,  to  the  inferior  court  to  enter  such 

order  or  decree  as  ought  to  have  been  entered,  and  may  give 

such  directions  in  enforcement  of  rulings  on  questions  of  law 

and  practice,  in  suits  at  law  but  it  cannot  deprive  a  party  of  his 

constitutional  right  to  a  trial  of  an  issue  of  fact  by  a  jury  by 

ordering  the  trial  court,  when  the  case  is  re-instated  in  the  trial 

court,  to  enter  a  particular  judgment.  When  a  case  is  re-instated 

in  the  trial  court,  the  parties  have  a  right  to  introduce  such 

evidence  pertinent  to  the  issues  as  they  may  choose,  and  to 

submit  the  issue  to  a  jury. 

Osgood  V.  Skinner,  186  111.  491. 
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On  Appeal 

Where  waiver  for  the  purpose  of  a  trial  in  circuit  court  is 
made,  such  waiver  also  extends  to  review  of  the  judgment  in 
the  appellate  court  so  as  to  enable  the  appellate  court  to  decide 
the  issue  of  fact  and  enter  a  final  judgment. 

Osgood  V.  Skinner,  i86  111.  491. 

Supreme  Lodge  of  A.  O.  U.  W.  v.  Zuhlke,  129  111.  298. 

Commercial  Union  Assur.  Co.  v.  Scammon,  126  111.  355. 

Town  of  Cicero  v.  Satley,  164  111.  513. 

City  of  Spring  Valley  v.  Spring  Valley  Coal  Co.,  173  111.  497- 

Blake  v.  Dejohnge  Hotel  Co.,  263  111.  471. 

George  v.  Pfeill,  158  App.  261. 

Where  the  trial  has  been,  by  agreement,  before  the  court 
without  a  jury,  resulting  in  a  judgment  for  the  defendants,  the 
appellate  court  may  not  only  reverse,  but  may  also  render  judg- 
ment for  the  plaintiff,  if  the  law  as  applied  to  the  facts  found 
by  that  court,  necessitates  such  a  judgment,  and  if  it  can  be 
ascertained  from  the  facts  so  found  what  judgment  should  have 
been  rendered  by  the  court  below. 

Manistee  Lumber  Co.  v.  Union  Nat.  Bank,  143  111.  490. 

TfalTer  by  State 

Where  the  state  joins  with  the  defense  in  waiving  a  jury,  it 

thereby  impliedly  abandons  all   allegations  of  the  indictment 

which  renders  the  charge  a  felony,  and  reduces  the  same  to  a 

charge  of  a  misdemeanor,  where  the  charge  contained  in  the 

indictment  is  not  inconsistent  with  such  an  implied  abandonment. 
Dallman  v.  People,  113  App.  507. 

Tacation  of  Judgment 

If  judgment  is  vacated,  it  is  then  to  be  litigated  upon  as  if 
it  were  not,  and  is  in  the  same  state  as  any  ordinary  action  by 
summons  and  a  party  may  demand  a  right  to  trial  by  jury. 

Morrison  Hotel  Co.  v.  Kirsner,  245  111.  431. 
Borchsenius  v.  Canutson,  _ioo  111.  82. 
West  V.  McNaiighen,  211  App.  259. 

Enforceiiieiit  of  Tfaiyer 

A  stipulation  submitting  a  cause  to  court  for  trial  without 
jury  may  be  properly  enforced  by  the  court. 

Lyman  v.  ICaul,  275  111.  11. 
Hanchett  v.  Ives,  171  111.  122. 

Stipulation  waiving  a  trial  by  jury,  when  fairly  made,  should 
be  enforced. 

Windmiller  v.  Chapman,  38  App.  276. 

Court  has  a  right  to  inquire  if  the  agreement  has  been 
obtained  bv  fraud,  and  if  it  is  so  found,  to  disregard  it. 

Keith  V.  Rucker,  16  111.  389. 
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Cannot  Complain  of  Trial  by  Covrt 

After  waiver  of  trial  by  jury,  a  party  cannot  complain  of 
the  trial  of  the  case  by  the  court  without  a  jury. 

Jensen  v.  Fricke,  133  111.  171. 

Or  that  issues  were  submitted  to  an  auditor  which  should 
have  been  submitted  to  a  jury. 

Garrity  v.  Hamburger  Co.,  136  111.  499. 

PRESUMPTION  OF  WAIVER  ON   APPEAL: 
No  Objections: 
Consent  Presumed 

Where  the  record  shows  that  the  parties  to  a  cause  were 
present  at  the  trial,  and  no  objection  was  made  to  the  trial  of 
the  cause  by  the  court  without  a  jury,  their  consent  must  be 
presumed. 

Henrickson  v.  Mudd,  33  111.  477. 
Burgwin  v.  Babcock,  11  111.  28. 

Where  the  record  shows  the  appearance  of  the  parties,  and 
that  no  objection  was  interposed  to  a  trial  before  the  court  with- 
out a  jury,  the  right  to  submit  the  cause  to  a  jury  will  be  deemed 
to  have  been  waived,  and  it  will  be  presumed  that  a  trial  by 
the  court  was  acquiesced  in. 

Miller  v.  People,  156  111.  113. 

Sanitary  District  v.  Bernstein,  175  111.  215. 

Party  Must  Be  Present 

But  in  order  that  this  presumption  may  exist,  it  must  appear 
that  the  complaining  party  was  present  in  court  in  person  or 
by  attorney. 

Ware  v.  Nottinger.  35  111.  375. 

It  is  indispensable  that  the  record  shall  show  that  both  parties 
were  present  when  trial  was  had.  It  is  indispensable  that  they 
shall  agree  to  that  form  of  trial,  but  this  being  done  the  parties 
may  or  may  not,  as  they  shall  elect,  be  present  at  the  trial.  If 
either  party  having  thus  agreed,  does  not  deem  it  necessary 
to  be  present  at  the  trial,  he  must  abide  the  consequences  result- 
ing from  his  absence.  The  mere  fact  of  his  absence  is  not 
suflficient  evidence  of  his  revocation  of  his  agreement. 

Hermann  v.  Pafdridge,  79  111.  471. 

Where  the  record  fails  to  show  presence  of  defendant  or  his 
counsel,  at  time  of  a  finding  of  facts,  and  rendition  of  judgment 
by  court,  without  a  jury,  it  will  not  be  presumed  that  a  trial 
by  jury  was  waived.  If  the  defendant  does  not  appear  after 
issues  formed,  the  court  must  order  a  jurv. 

Paul  V.  People.  82  III.  82. 
Moreland  v.  Bebbcr,  102  App.  572. 
Thomas  v.  McGuinness,  94  App.  248. 
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Agreement  to  WaiTe 

Or  that  there  had  been  an  agreement  to  waive  a  jury. 

Martin  v.  Martin,  170  111.  18. 
Hermann  v.  Pardridge,  79  111.  471. 

Presumed  Written  Waiyer 

Where  the  record  shows  that  cause  is  submitted  to  court  for 
trial,  the  intervention  of  jury  being  waived,  .it  will  be  presumed 
that  such  waiver  was  in  writing  as  provided  by  statute. 

Kanorowski  v.  People,  113  App.  468. 
Swan  V.  Mulherin,  67  App.  ^^, 

WITHDRAWAL  OF  WAIVER: 

Waiver  Before  Arraignment  and  Plea 

The  right  of  trial  by  jury  in  a  criminal  case  is  jealously 
guarded  and  a  waiver  of  a  trial  by  jury  executed  by  a  defendant 
before  he  had  been  arraigned  and  had  pleaded,  and,  therefore, 
before  the  issue  had  been  made  and  before  there  was  an)rthing 
to  be  tried,  may  be  withdrawn  by  the  defendant  before  issue 
joined. 

People  V.  Standish,  185  App.  485. 
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DEFINED 

Grenerally 

A  judge  is  a  public  officer  appointed  to  preside  and  to  adminis- 
ter the  law  in  a  court  of  justice;  the  chief  member  of  a  coiut  and 
charged  with  the  control  of  its  proceedings,  and  the  decision 
of  questions  of  law  or  discretion. 

A  court  may  be  more  particularly  described  as  an  organized 
body  with  defined  powers  meeting  at  certain  times,  and  places 
for  the  hearing  and  decision  of  causes  and  other  matters  brought 
before  it  and  aided  in  this  its  proper  business  by  its  proper 
officers,  viz.,  attorneys  and  counsel  to  present  and  manage  the 
business,  clerks  to  record  and  attest  its  acts  and  decisions  and 
ministerial  officers  to  execute  its  commands  and  secure  due  order 
in  its  proceedings. 

City  of  Moline  v.  Chicago,  B.  &  Q.  R.  Co.,  262  111.  52. 

When  the  court  adjourns,  the  judge  carries  no  power  with 
him  to  his  lodgings  and  has  no  judicial  power  outside  of  the 
court  in  which  he  officiates. 

Rafferty  v.  People,  72  111.  37. 
Schlesinger  v.  Allen,  69  App.  137. 

The  judge  goes  where  he  will  and  the  court  over  which  he 
presides  ceases  action,  to  be  resumed  only  when  he  or  another 
by  law  qualified,  again  presides. 

Wright  V.  Wallbaum,  39  111.  554. 
Meredith  v.  People,  84  111.  479. 

The  judge  is  not  the  court  carrying  the  judicial  function 
around  wherever  he  goes. 

Feltenstein  v.  Stein,  51  App.  426. 

It  is  not  a  personal  characteristic,  like  the  odor  of  sanctity. 
Courts  are  political  agencies — mere  legal  entities — established 
under  the  constitution  for  governmental  purposes,  and  in  con- 
templation of  law  have  a  separate  existence  from  the  judges 
who  preside  over  them;  otherwise,  when  the  judge  of  a  court 
dies,  the  court  itself  would  cease.  A  judge,  therefore,  has  no 
judicial  power  outside  of  the  court  in  which  he  officiates.  He 
is  the  tangible,  living  oracle  of  the  court.  He  speaks  and  acts 
for  it,  and  in  law  is  its  only  accredited  agent.  When  discharging 
the  judicial  function  of  his  office,  he  is  the  court  in  concrete 
form,  and  in  this  sense  he  is  often  called  the  court,  but  strictly 
and  technically  speaking,  the  judge  and  the  court  are  wholly 
distinct. 

Bowman  v.  Venice  &  C.  R.  Co.,  102  111.  459. 

United  States  Life  Ins.  Co.  v.  Shattuck,  57  App.  382. 

Schlesinger  v.  Allen,  69  App.  137. 
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Not  a  mere  Umpire  or  Ministerial  OflElcer 

The  judge  is  not  a  mere  moderator  or  umpire  between  the 
contending  parties.  It  is  the  judge's  duty  to  see  that  justice 
is  done.  In  order  to  establish  justice  and  prevent  wrong  he  has 
a  large  discretion  in  applying  the  rules  of  practice,  but  all  this 
must  be  done  in  a  fair  and  impartial  manner,  without  in  any 
way  showing  bias  for  or  prejudice  against  either  party  to  the 
litigation. 

People  V.  Lurie,  276  111.  630. 
People  V.  Bernstein,  250  111.  63. 

A  nisi  prius  judge  is  not  a  mere  umpire  presiding  over  a 
contest  of  skill  and  ingenuity  between  the  respective  attorneys. 

O'Shea  v.  People,  218  111.  352. 

A  judge  charged  with  the  administration  of  the  law  is  not 

a  purely  ministerial  officer  for  the  recording  of  the  will  of  the 

state's  attorney  in  the  conduct  of  criminal  cases,  but  has  authority 

over  the  records  of  his  own  court. 
People  V.  Newcomer,  284  111.  315. 

POWERS  AND  DUTIES  DURING  TRIAL 
Personal 

The  powers  vested  in  the  judiciary  are  personal  and  cannot 
be  delegated  to  any  but  persons  belonging  to  that  department 
of  government. 

Hards  v.  Burton,  79  111.  504. 
Hall  V.  Marks,  34  111.  358. 
Kelly  V.  Fahrney,  145  App.  80. 

Attendance  on  Trials 

Under  our  system  of  practice,  during  the  progress  of  any 
judicial  proceeding  the  law  requires  a  presiding  judge  to  sit 
during  each  and  every  stage  of  such  proceeding,  whether  it  be 
a  jury  trial  or  some  other  proceeding  in  court  and  the  presence 
of  the  judge  cannot  be  dispensed  with. 

Chicago  City  R.  Co.  v.  Creech,  207  111.  400. 
Thompson  v.  People,  144  111.  378. 
Meredith  v.  People,  84  111.  479. 
Chicago  City  R.  Co.  v.  Anderson,  93  App.  419. 

The  absence  of  the  trial  judge  during  the  course  of  a  trial, 
civil  as  well  as  criminal,  not  only  opens  the  way  for,  but  invites 
abuses  and  misconduct  that  may  obstruct  and  defeat  a  fair  and 
impartial  hearing  and  decision  of  the  case  and  pervert  the 
administration  of  the  law  to  injustice,  and  such  conduct  on  the 
part  of  the  judge  is  always  detrimental  to  the  decorum  and 
dignity  of  a  judicial  tribunal.  If  the  presiding  judge  finds  it 
necessary  to  absent  himself  from  the  court  when  a  trial  is  in 
progress,  he  should  suspend  all  judicial  proceedings  until  he 
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has  returned.  The  jevils  likely  to  follow  any  departure  from  this 
rule  are  so  obvious  and  grievous,  that  if  objection  thereto  is 
seasonably  made  and  properly  presented  it  should  be  regarded 
a  fatal  error,  except  when,  in  a  civil  case  or  misdemeanor,  it 
shall  plainly  appear  to  the  reviewing  court  that  the  cause  of  the 
complaining  party  was  not  prejudiced  by  what  occurred  in  the 
court  during  the  absence  of  the  judge. 

Wells  V.  O'Hare,  209  HI.  627. 

Delegation  of  Power 
In  General 

Jurisdiction  cannot  be  given  by  consent  to  an  individual  who 
is  not  a  judge. 

Pike  V.  City  of  Chicago,  155  111.  656. 
Stubbings-  v.  City  of  Evanston,  156  IlL  338. 

A  judge  cannot  abdicate  his  function,  go  away  from  the  court 
room  and  delegate  to  the  clerk  the  performance  of  his  duties, 
even  with  the  consent  of  the  respective  counsel.  Judicial  powers 
cannot  be  delegated  by  the  judge.  He  can  not  act  by  deputy 
and  a  trial  must  be  had  in  a  court  such  as  prescribed  by  law. 
Jurisdiction  cannot  be  conferred  upon  a  court,  much  less  upon 
an  individual  not  a  judge,  merely  by  consent  of  the  parties. 

Penn  Co.  v.  Barton,  130  App.  573. 

It  is  a  general  rule,  established  by  the  weight  of  authority, 
that,  in  prosecutions  for  felonies,  the  continual  presence  of  the 
judge  during  the  entire  course  of  the  trial  is  essential;  and  it 
is  expressly  held  in  many  decisions  that,  in  the  trial  of  capital 
cases,  the  judge  should  not  retire  from  the  bench,  even  for  a 
brief  absence,  without  ordering  a  suspension  of  business  until 
his  return. 

Durden  v.  People,  192  111.  493. 

It  is  a  well  settled  principle  of  law  that  a  judge  cannot  delegate 
his  judicial  authority  to  another. 

Durden  v.  People,  192  111.  493. 

Judicial  functions  cannot  be  delegated  to  or  exercised  by 
an  agent  or' deputy.  They  must  be  performed  by  the  persons 
who  have  been  designated  by  the  law  for  the  purpose. 

Davis  V.  Wilson,  65  111.  525. 

To  Attorney 

A  member  of  the  bar  without  color  of  right  to  the  office, 
cannot  sit  as  judge  in  the  trial  of  a  cause,  and  if  he  does,  the 
judgment  pronounced  by  him  will  be  a  nullity. 

Hoagland  v.  Creed,  81  111.  506. 
Bishop  V.  Nelson,  83  111.  601. 
Cobb  V.  People,  84  111.  511. 
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And  it  makes  no  difference  that  he  so  acts  by  agreement  of 
the  parties,  the  parties  having  no  more  power  to  authorize  the 
exercise  of  the  judicial  function  than  to  confer  jurisdiction  of 
the  subject-matter. 

Hoagland  v.  Creed,  8i  111.  506. 
Cobb  V.  People,  84  111.  511. 

And  the  decision  of  a  person  so  authorized  acquires  no  validity 
by  being  entered  by  direction  of  the  court  as  its  judgment. 

Bishop  V.  Nelson,  83  111.  601. 

Even  if  a  person  not  a  judge  may,  by  consent  of  the  parties, 
act  as  such,  still  it  is  clear  that  the  presiding  judge,  of  his  own 
motion,  cannot  substitute  another  to  act  for  him,  and  if  it  can  be 
done,  it  must  be  by  consent  of  the  parties  appearing  on  the 
record,  and  if  such  consent  does  not  appear,  it  will  not  be  implied. 

Davis  V.  Wilson,  65  111.  525. 

Presence  during  Argument 
Presence  EsBential 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as 
the  hearing  of  the  evidence. 

Durden  v.  People,  192  111.  493. 
Meredith  v.  People,  84  III.  479. 
Thompson  v.  People,  144  111.  378. 
People  V.  Ambach,  247  III.  451. 

The  presence  of  the  presiding  judge  is  essential  during  the 
argument. 

Meredith  v.  People,  84  111.  479. 

Durden  v.  People,  192  111.  493. 

Loftus  V.  Chicago  Rys.  Co.,  293  111.  475. 

Under  the  law  a  person  on  trial  for  a  serious  crime,  which 
may  deprive  him  of  his  liberty,  has  the  right  to  the  presence 
of  the  presiding  judge  during  the  argument  of  the  case  to  the 
jury,  and  his  absence  during  the  closing  remarks  of  the  state's 
attorney,  so  as  not  to  be  able  to  pass  upon  objections  to  state- 
ments made  by  him,  is  an  error  of  such  magnitude  as  to  call 
for  a  reversal  of  a  judgment  of  conviction. 

Thompson  v.  People,  144  111.  378. 
People  V.  Chrfrikas,  295  111.  222. 

Party  is  entitled  to  the  full  benefit  of  the  understanding  and 
judgment  of  the  judge  who  heard  the  evidence  and  conducted 
the  trial. 

Durden  v.  People,  192  111.  493. 

The  absence  of  a  judge  during  the  argument  or  other  active 
proceedings  of  a  trial  before  a  jury  is  a  fatal  error  in  a  civil 
case  unless  it  shall  appear  to  the  reviewing  court  that  the  cause 
of  the  complaining  party  was  not  prejudiced  by  what  occurred 
in  court  during  the  judge's  absence. 

Loftus  V.  Chicago  Railways  Co.,  293  111.  470. 
Wells  V.  O'Hare,  209  111.  627. 
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The  improper  conduct  of  the  trial  judge  in  being  absent  from 
the  room  during  the  final  argument  of  the  case,  during  which 
time  one  of  the  counsel  makes  improper  remarks,  is  not  reversi- 
ble error  where  a  verdict  might  have  been  directed  and  no  other 
judgment  could  be  sustained  under  the  evidence. 

Truman  v.  Baker,  193  App.  598. 

Belegatton  of  Power 

Judge  cannot  delegate  authority  to  member  of  the  bar  to  pre- 
side during  argument. 

Meredith  v.  People,  84  111.  479. 

It  is  as  much  the  duty  of  the  trial  court  to  preside  over  the 
argument  of  a  cause  before  a  jury  as  it  is  to  listen  to  the  evidence. 
He  should  maintain  entire  control  of  the  trial.  Any  other 
practice,  with  or  without  consent  of  counsel,  is  to  be  deprecated. 

Penn.  Co.  v.  Barton,  130  App.  573. 

It  is  irregular,  but  not  ground  for  reversal,  in  the  absence 
of  evidence  that  the  party  complaining  is  damaged  thereby,  for 
the  presiding  judge  to  temporarily  absent  himself  from  the 
court  room,  leaving  a  member  of  the  bar  upon  the  bench  during 
the  progress  of  the  argument  to  the  jury. 

Murphy  v.  People,  19  App.  125. 

Absence  Constmed 

If  the  judge  merely  steps  out  of  the  court  room  to  an  adjoin- 
ing room  for  a  short  time  and  is  at  all  times  where  he  can 
hear  the  argument  and  where  he  would  be  in  a  position  to  pass 
upon  any  question  which  might  properly  arise  in  the  argument, 
it  is  not  reversible  error,  but  the  practice  is  not  approved. 

Schintz  V.  People,  178  111.  320. 

Chicago  City  R.  Co.,  v.  Creech,  207  111.  400. 

But  if  he  be  in  another  room  of  the  court  house  engaged  in 
the  trial  of  other  causes,  it  is  reversible  error. 

Meredith  v.  People,  84  111.  479. 

And  it  is  immaterial  that  defendant  made  no  objection  or 
that  his  counsel  consented  to  such  absence. 

Meredith  v.  People,  84  111.  479. 
Thompson  v.  People,  144  III.  378. 
Cf.  People  V.  Rudorf,  149  App.  215. 

Changing  Judges  during  Trial 

Where  a  cause  has  been  submitted  to  a  judge  upon  the  law 
and  the  facts,  as  argued  by  counsel,  for  his  consideration  and 
determination,  he  cannot  delegate  to  another  judge  the  consider- 
ation and  determination  of  that  case,  even  though  the  latter 
possesses  the  same  or  equal  judicial  power. 

Durden  v.  People,  192  111.  493. 
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A  prisoner  on  trial  for  his  life  is  entitled  to  the  judgment 
of  the  judge  who  has  heard  the  evidence  in  the  case  and  con- 
ducted the  trial  thereof. 

Durden  v.  People,  192  111.  493. 

It  is  true  that  the  absence  of  one  judge  from  the  bench  before 
the  close  of  the  trial  was  followed  by  the  presence  of  another 
judge  of  equal  power  and  jurisdiction.  It  is  also  true  that  circuit 
judges  may  hold  court  for  each  other  and  perform  each  other's 
duties  where  they  find  it  necessary  or  convenient.  But  this  does 
not  involve  the  right  or  power  of  one  judge  to  finish  for  another 
the  performance  of  a  duty  already  entered  upon  by  the  latter, 
when  that  duty  involves  the  exercise  of  judgment  and  the  appli- 
cation of  legal  knowledge  and  judicial  deliberation  of  facts 
known  to  the  latter  and  not  known  to  the  former. 

Durden  v.  People,  192  111.  493. 

If  the  judge  to  whom  a  condemnation  petition  was  presented 
in  vacation  and  who  ordered  the  venire,  is  unable  to  preside 
at  the  trial,  another  judge  of  the  circuit  may  preside. 

Hartshorn  v.  Illinois  Valley  R.  Co.,  216  111.  392. 

The  calling  in  by  the  judge  of  a  court  in  which  a  case  is 
pending,  of  a  judge  of  another  court  to  try  such  case  is  not  a 
change  of  venue  and  such  action  does  not  disqualify  the  resident 
judge  from  taking  further  action  in  the  case  after  trial. 

Corbly  v.  Corbly,  202  App.  469. 

Order  and  Decorum 

The  judge  presiding  over  a  trial  has  power  to  compel  such 
decorum  in  his  court  room  as  will  inspire  respect  for  the  pro- 
ceedings, and  the  exercise  of  such  power,  rather  than  mere 
advice  and  suggestion,  is  a  duty. 

People  V.  Arnold,  248  111.  169. 
People  V.  Curran,  207  App.  264. 

The  power  should  be  promptly  used. 

Bishop  V.  Chicago  Junction  R.  Co.,  289  111.  63. 

It  is  the  province  and  duty  of  the  judge  to  supervise  and 
control  the  proceedings  at  the  trial  and  enforce  obedience. 

Peyton  v.  Village  of  Morgan  Park,  172  111.  102. 

People  desiring  to  do  so  have  the  right  to  attend  a  public 
hearing  as  spectators,  if  they  conduct  themselves  in  an  orderly 
manner,  but  spectators  attending  a  trial  of  any  character,  whether 
civil  or  criminal,  should  not  be  permitted  to  manifest  their 
prejudice  or  partnership  or  give  expression  to  their  pleasure 
at  anything  that  occurs,  by  cheering  and  clapping  hands.  If 
it  does  unthoughtedly  occur  once,  its  repetition  should  be  pro- 
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hibited  and  the  necessary  means  resorted  to  by  the  court  to 
preserve  order  and  deconun. 

People  V.  McMahon,  244  111.  45. 

The  court  should  not  permit  spectators  to  occupy  the  rostrum. 
While  all  trials  are  conducted  publicly  and  ordinarily  any  one 
has  the  right  to  attend  the  sessions  of  the  CQurts,  spectators 
should  be  confined  to  that  part  of  the  court  room  set  apart  for 
their  use.  They  should  not  be  invited,  or  permitted,  to  occupy 
positions  that  would  tend  to  obstruct  the  orderly  and  dignified 
conduct  of  the  business  of  the  court  or  would  afford  them 
unusual  advantage  to  convey  to  the  jury  indications  of  their 
approval  or  disapproval  of  the  events  of  the  trial  as  they  trans- 
pire. The  trial  of  a  case  should  consist  only  of  the  sober  investi- 
gation of  the  matters  in  issue.  It  is  not  to  be  regarded  as  an 
entertainment  or  in  any  sense  as  a  festive  occasion.  The  court 
should  not  permit  the  conversion  of  the  court  room  into  a  picture 
gallery  or  the  trial  of  a  case  into  a  show. 

People  V.  Munday,  280  111.  32. 

A  proceeding  under  the  law  to  enforce  a  right  or  give  redress 
for  a  wrong  having  as  its  result  the  taking  from  one  man  his 
money  or  property  and  conferring  it  upon  another  is  always 
a  matter  requiring  the  most  solemn  and  deliberate  consideration 
by  the  tribunal  entrusted  with  such  duty  and  responsibility. 

West  Chicago  St.  Ry.  Co.  v.  Johnson,  69  App.  147. 

Right  to  call  Witness 

Under  unusual  circumstances  it  may  become  the  duty  of  the 
court  to  call  and  examine  a  witness  himself. 

O'Shea  v.  People,  218  111.  352. 

A  witness  may  be  so  connected  with  an  affair  that  it  becomes 
essential  that  his  testimony  be  had  and  in  the  exercise  of  his 
discretion  the  court  may  call  him  as  a  witness. 

People  V.  Fox,  269  111.  300. 
People  V.  Lurie,  276  111.  630. 

In  criminal  case  where  witnesses  are  hostile  to  the  state,  the 
court  may  call  such  witnesses  as  its  own  and  allow  state's 
attorney  to  cross-examine  them. 

People  V.  Cur  ran,  207  App.  264. 

If  the  prosecution  knows  that  a  witness  was  present  at  the 
scene  of  the  crime,  but  for  some  reason,  either  because  he  has 
no  confidence  in  the  witness,  or  for  any  other  reason,  he  may 
doubt  his  veracity  or  integrity,  the  court  may  call  the  witness 
and  leave  him  open  for  cross-examination  on  either  side. 

People  V.  Carle,  200  111.  494. 
People  V.  Fox,  269  III.  300. 
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If  the  prosecution  is  unable  to  vouch  for  or  guarantee  the 
testimony  of  an  eye-witness  to  the  crime,  the  court  may  call 
him  upon  the  proper  showing. 

People  V.  Baskin,  254  111.  509. 
People  V.  Cleminson,  250  111.  135. 
People  V.  Rardin,  255  111.  9. 

The  practice  of  having  the  court  call  a  witness  in  a  criminal 
case  whom  a  party  desires  to  interrogate  without  vouching  for 
his  testimony,  should  not  be  extended  to  persons  who  were  not 
eye-witnesses  of  the  crime  or  who  have  no  knowledge  of  the 
facts,  and  the  cross-examination  should  not  be  allowed  to  go 
beyond  the  issue  involved. 

People  V.  Cleminson,  250  111.  135. 

The  reason  for  calling  by  the  court  must  be  shown. 

People  V.  Bernstein,  250  111.  63. 

And  where  the  circumstances  justify  the  court  in  calling  a 
witness,  the  cross-examination  should  be  limited  to  the  issues 
and  kept  within  proper  bounds. 

People  V.  Cleminson,  250  111.  135. 

And  be  careful  during  the  direct  and  cross-examinations  to 
safe-guard  the  interests  of  the  defendants. 

People  V.  Rardin,  255  111.  9. 

Right  to  Question  Witness 
General  Bole 

The  general  rule  is  that  the  trial  judge  has  a  right  to  ask 
questions  of  witnesses  or  call  other  witnesses  to  the  stand  in 
order  to  ascertain  the  facts  and  elicit  the  truth  as  to  the  points 
at  issue.  It  is  important  that  the  trial  judge  should  become 
acquainted  with  the  facts,  and  on  this  account  he  may,  if  neces- 
sary to  ascertain  them,  propound  questions  to  the  witness.  It  is 
the  judge's  duty  to  see  that  justice  is  done  and  where  justice 
is  liable  to  fail  because  a  certain  fact  has  not  been  developed  or 
a  certain  line  of  inquiry  has  not  been  pursued,  it  is  his  duty 
to  interpose  and  either  by  suggestion  to  counsel  or  examination 
conducted  by  himself,  avoid  the  miscarriage  of  justice. 

People  V.  Lurie,  276  III.  630. 
Burke  v.  People,  148  111.  70. 
O'Shea  v.  People,  218  III.  352. 

It  frequently  happens  that  the  court  can  foresee  questions 
arising  as  to  the  admissibility  of  evidence  that  make  it  necessary 
and  proper  for  him  to  ask  questions  of  witnesses,  that  he  may 
more  fully  inform  himself  as  to  the  situation  and  the  questions 
that  are  likely  to  arise. 

Featherstone  v.  People,  194  111.  325. 
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While  it  is  not  ordinarily  good  practice  for  the  trial  judge 
in  a  criminal  case  to  examine  witnesses,  it  may  under  some 
circumstances,  be  his  duty  to  do  so. 

People  V.  Baskin,  254  111.  509. 
People  V.  Cleminson,  250  111.  135. 
People  V.  Bernstein,  250  111.  63. 
People  y.  LeMotte,  289  111.  11. 

Fnnctioii  of  Covnsel 

The  respective  counsel  in  any  case  are  usually  much  more 
familiar  with  the  facts  than  the  presiding  judge,  and  as  a  rule 
the  trial  will  proceed  in  a  more  orderly  manner  when  they  are 
allowed  to  examine  and  conduct  the  examination  of  witnesses. 

People  V.  Lurie,  276  111.  630. 

The  examination  of  witnesses  is  the  more  appropriate  function 
of  counsel  and  the  instances  are  rare  and  the  conditions  excep- 
tional which  will  justify  the  presiding  judge  in  conducting  an 
extensive  examination.  It  is  always  embarrassing  for  counsel 
to  object  to  what  he  may  deem  improper  questions  of  the  court. 
Then,  in  conducting  a  lengthy  examination,  it  would  be  almost 
impossible  for  the  judge  to  preserve  a  judicial  attitude.  While 
he  is  not  a  mere  figurehead  or  umpire  in  a  trial  and  it  is  his 
duty  to  see  that  justice  is  done,  he  will  usually  find  it  not 
necessary  to  conduct  such  examinations. 

People  V.  Bernstein,  250  III.  63. 

Extent  to  Wlileh  He  May  Partieipate 

The  extent  to  which  the  trial  judge  may  participate  in  the 
examination  of  a  witness  must  depend  very  largely  upon  the 
circumstances  of  the  particular  case  and  the  conditions  which 
arise  during  the  trial.  It  is  an  abuse  of  his  discretion  to  so 
frame  his  questions  as  to  intimate  any  opinion  as  to  the  credi- 
bility of  a  witness  or  to  convey  to  the  jury  the  court's  opinion 
of  the  evidence  in  the  case. 

People  V.  Lurie,  276  111.  630. 

In  doing  so  he  should  exercise  great  care  to  avoid  giving 
expression  to  any  thoughts  that  would  be  calculated  to  lead  the 
jury  to  believe  that  his  opinion  was  favorable  to  or  against  the 
case  of  the  defendant  and  also  to  avoid  giving  to  the  jury  the 
impression  that  in  his  judgment  greater  credence  should  be 
given  to  one  witness  more  than  another,  or  to  the  witnesses  of 
one  side  of  the  cause  more  than  the  other. 

Featherstone  v.  People,  194  111.  325. 

He  must  not  forget  the  function  of  the  judge  and  assume 
that  of  the  advocate. 

People  V.  Lurie,  276  111.  630. 
O'Shca  V.  People,  2i8  111.  352. 
Dunn  V.  People,  172  111.  582. 
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Ordinarily  it  is  not  good  practice  to  examine  witnesses  at 
length.  The  circumstances  may  be  such  in  a  given  case  as  to 
justify  the  court  in  so  doing. 

People  V.  Bernstein,  250  111.  63. 

Creating  evidence  or  seeking  to  sustain  a  witness  by  the  trial 
judge  must  be  condemned. 

Burke  v.  People,  148  111.  70. 


Examinations  should  be  confined  to  the  issues. 

People  V.  Rardin,  255  111.  0. 
People  V.  Cleminson,  250  111.  135. 


It  is  within  the  power  of  the  court  to  propound  pertinent 
and  properly  framed  questions  to  a  witness.  The  exercise  of 
the  power,  if  the  questions  propounded  by  the  court  are  directed 
to  crucial  points  of  the  case,  is  most  likely  to  arouse  the  serious 
apprehension  of  the  one  or  the  other  of  the  parties,  and  certainly 
places  counsel  in  a  situation  of  great  embarrassment  if  they 
conceive  a  question  asked  by  the  court  is  leading  and  suggestive 
in  form  or  improper  for  any  cause.  It  is  a  task  of  great  delicacy 
and  much  difficulty  for  a  presiding  judge  to  so  conduct  the 
examination  of  a  witness  that  nothing,  in  either  the  tone  or 
inflection  of  the  voice,  the  play  of  the  features,  the  manner  of 
propounding  or  framing  the  question,  or  the  course  of  investi- 
gation pursued  in  the  examination,  will  indicate  to  the  jury 
file  trend  of  the  mind  of  the  questioner.  An  extended  examina- 
tion of  a  witness  by  the  court  must  be  unfair  imless  it  partakes 
partly  of  the  nature  of  a  cross-examination,  and  though  great 
skill  and  tact  and  perfect  fairness  be  employed,  there  is  much 
danger  the  impression  or  opinion  of  the  court  as  to  the  truth- 
fulness, candor  and  reliability  of  the  witness  and  as  to  the 
weight  and  value  of  his  testimony  will  be  manifested  to  the 
jury.  Though  at  times  the  court  may,  by  an  opportune  and 
carefully  considered  question,  elucidate  a  point,  aid  an  embar- 
rassed witness  or  facilitate  the  progress  of  a  trial  without  in 
any  degree  influencing  the  jury  or  arousing  distrust  in  the  minds 
of  the  parties  or  their  attorneys,  yet  the  examination  of  witnesses 
is  the  more  appropriate  function  of  counsel,  and  it  is  believed 
the  instances  are  rare  and  the  conditions  exceptional  in  a  high 
degree  which  will  justify  the  presiding  judge  in  entering  upon 
and  conducting  an  extended  examination  of  a  witness,  and  that 
the  exercise  of  a  sound  discretion  will  seldom  deem  such  action 
necessary  or  advisable. 

Dunn  V.  People,  172  111.  582. 

Under  unusual  circumstances  it  may  become  *his  duty  to  call 
and  examine  witnesses  himself,  but  where  he  does  this  he  must 
not  forget  the  function  of  the  judge  and  assume  that  of  the 
advocate.   Necessarily,  the  extent  to  which  the  trial  judge  will 
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participate  in  the  examination  of  a  witness  is  largely  a  matter 

of  discretion  with  him,  to  be  determined  from  the  circumstances 

of  the  particular  case  as  they  arise;  but  in  a  jury  trial,  where 

the  parties  are  represented  by  able,  conscientious  and  experienced 

attorneys,  it  is  scarcely  possible  to  conceive  circumstances  imder 

which  the  court  is,  in  the  performance  of  his  duty,  free  to  enter 

upon  a  lengthy  cross-examination  of  witnesses.    A  suggestion 

to  one  or  the  other  of  the  attorneys  of  the  matter  or  line  of 

inquiry  which  the  judge  desires  developed  is  ordinarily  all  that 

is  necessary. 

O'Shea  v.  People,  218  111.  352. 

Right  to  Restrain  Counsel 
In  General 

It  is  the  duty  of  the  trial  judge  to  prevent  improper  conduct 
on  the  part  of  counsel,  and  the  use  of  unfair  means  to  obtain 
a  verdict. 

Chicago  City  R.  Co.  v.  Strong,  230  111.  58. 

The  trial  judge  has  the  power  to  keep  counsel  within  due 
bounds  and  he  should  exercise  that  power  promptly  and  impar- 
tially for  the  furtherance  of  justice  and  he  is  not  bound  to  wait 
until  his  attention  is  called  to  improper  conduct  of  counsel  by 
objection  from  the  other  side,  but  may  interpose  of  his  own 
motion  and  restrain  counsel  when  plainly  transgressing  the  rules 
that  should  govern  them.  And  while  discharging  this  duty  with 
impartiality,  he  is  not  required  to  permit  continual  interruptions 
of  counsel  in  their  addresses  to  the  jury  under  guise  of  objections, 
but  should  see  to  it  that  each  counsel  has  an  opportunity  to 
present  his  side  of  the  case  fairly  and  in  an  orderly  and  con- 
secutive manner.  If  counsel  will  persist,  notwithstanding  the 
admonitions  of  the  court,  in  presenting  improper  and  illegitimate 
considerations  to  the  jury,  it  is  within  the  power  of  the  court, 
and  it  may  become  his  duty,  to  wrest  from  them  any  improper 
advantage  they  may  have  thereby  gained,  by  setting  the  verdict 
aside  and  awarding  a  new  trial. 

North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486. 

A  wide  latitude  is  given  to  every  trial  judge  in  protecting 
those  who  are  defenseless  from  improper  proof  and  from  assaults 
by  opposing  counsel,  and  also  in  putting  questions  which  will 
bring  out  the  truth  upon  points  not  rendered  sufficiently  clear 
by  the  examination  of  counsel;  but  great  care  should  be  taken 
to  exercise  this  power  only  when  necessary,  and  then  in  such 
a  way  as  not  to  indicate  any  bias  of  the  court  for  or  against 
either  party,  and  so  as  not  to  create  any  apprehension  in  the 
mind  of  either  party,  or  of  counsel,  that  the  court  is  taking 
sides  before  the  jury. 

Looney  v.  People,  81  App.  370. 
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A  court  owes  a  duty  of  protection  to  witnesses  and  parties, 
and  hearing  an  attorney,  under  guise  of  argument,  abusing  his 
privilege,  should  either,  upon  objection  or  its  own  motion,  check 
the  attorney,  and  not  only  do  that  but  preserve  the  dignity  of 
the  court  by  compelling  obedience  to  its  order.  It  is  the  duty 
of  the  court  to  preserve  its  own  dignity  and  the  respect  due 
to  the  courts  and  the  administration  of  the  law  by  not  allowing 
an  attorney  under  the  pretence  of  arguing  a  case,  to  indulge  in 
abuse  of  parties  or  witnesses. 

Bishop  V.  Chicago  Junction  R.  Co.  289  111.  63. 
Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 
City  of  Salem  v.  Webster,  192  111.  369. 

Where  the  language  of  the  counsel  tends  to  excite  passion 
and  prejudice  to  a  degree  that  will  probably  cloud  the  judgment 
and  therefore  improperly  affect  the  verdict  to  be  rendered,  it 
should  be  promptly  checked  at  the  time  and  the  counsel  rebuked, 
and  for  a  failure  in  this  regard  a  verdict  on  behalf  of  the  party 
whose  counsel  thus  abuses  his  position,  should  be  set  aside. 

Henry  v.  Centralia  &  C.  R.  Co.,  121  111.  264. 

The  right  and  duty  applies  where  counsel  exceeds  proper 
limits  in  the  opening  statement. 

People  V.  May,  276  111.  332. 

It  is  the  duty  of  the  court,  in  conducting  trials  by  jury,  to 
restrain  every  effort  of  the  parties  or  their  counsel  to  bring 
before  the  jury  matters  which  are  foreign  to  the  issues,  and 
especially  to  exclude  all  such  matter  where  it  has  a  tendency 
to  excite  the  prejudices  of  the  jury. 

Hennies  v.  Vogel,  87  111.  242. 

Snstainiiig  ObJectloiiB 

Mere  perfunctory  sustaining  of  objections  is  not  adequate 
remedy  for  evil  done. 

Bishop  V.  Chicago  Junction  R.  Co.,  289  111.  63. 
Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 
Henry  v.  Centralia  &  C.  R.  Co.,  121  111.  264. 
Chicago,  U.  T.  Co.  v.  Lauth,  216  III.  176. 

Time  Allowed  in  Case 

A  trial  court  may,  in  its  discretion,  require  a  case  to  be  closed 
within  a  particular  time. 

Winslow  V.  City  of  Bloomington,  24  App.  647. 

CONDUCT 
In  general 

It  is  not  proper  for  a  court  to  make  remarks  in  the  hearing 

of  a  jury,  calculated  to  influence  their  finding. 
People  V.  Lurie,  276  111.  630. 
Skelly  V.  Boland,  78  111.  438. 
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Expressions  of  opinion  by  the  judge  are  liable  to  have  great 
weight  with  the  jury,  and  therefore  especial  care  should  be 
observed  that  nothing  be  said  by  the  court  to  the  prejudice  of 
either  party. 

People  V.  Bernstein,  250  111.  63. 
Synon  v.  People,  188  111.  609. 
Lycan  v.  People,  107  111.  423. 
Wellman  v.  Wellman,  191  App.  514. 

Remarks  of  the  presiding  judge  upon  the  trial  of  a  cause, 
to  a  party,  in  effect  that  his  own  witnesses  had  sworn  against 
him,  and  that  he  might  be  able  to  impeach  them  are  highly 
prejudicial. 

Titcomb  v.  James,  57  App.  296. 

A  remark  by  trial  judge  in  presence  of  jury  that  the  testimony 
of  a  certain  witness  was  contradictory,  is  prejudicial. 

Deering  v.  Wiley,  56  App.  309. 

Party  is  entitled  to  a  trial  at  which  the  testimony  shall  be 

impartially  considered  by  the  jury. 
Kane  v.  Kinnare,  69  App.  81. 
Jaros  V.  Johanning,  182  App.  454. 

And  in  ruling  on  the  admissibility  of  evidence,  it  should  be 
in  such  a  manner  as  that  the  judge  should  express  no  opinion 
on  the  evidence. 

St.  Louis  S.  W.  Ry.  Co.  v.  Elgin  Condensed  Milk  Co.,  175  111.  557. 

But  a  verdict  will  not  be  set  aside  for  improper  remarks  of 
the  court  which  are  not  prejudicial. 

Bums  V.  People,  45  App.  70. 

And  whatever  is  done  by  judge  after  verdict  is  rendered  is 

of  no  moment  as  affecting  rights  of  party. 
People  V.  Curran,  207  App.  264. 

Opinion  on  the  Facts 

The  laws  guarantee  to  all  a  fair  and  impartial  trial  and  courts 
are  organized  for  the  purpose  of  seeing  that  the  laws  are 
administered  in  such  a  manner  that  justice  will  be  done  to  all. 
In  cases  where  the  jury  have  the  sole  power  to  determine 
questions  of  fact  from  the  evidence,  the  law  cannot  be  properly 
administered  and  justice  done  parties  in  litigation  if  the  judge 
presiding  gives  to  the  jury  his  own  opinion  on  a  question  of  fact. 

Andreas  v.  Ketcham,  77  III.  377. 
Marzen  v.  People,  173  111.  43. 
Artz  V.  Robertson,  50  App.  27. 

It  is  important  that  no  act  or  expression  of  opinion  by  the 
court  should  come  to  the  knowledg:e  of  the  jury  regarding  the 
merits  of  the  controversy  on  trial  before  them. 

Wellman  v.  Wellman,  191  App.  514. 
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The  knowledge  of  the  judge  on  the  question  at  issue  may  be 
superior  to  that  of  any  witness  sworn,  yet  the  law  does  not 
permit  him  to  bias  the  jury  by  his  own  opinion  as  to  any  fact 
in  controversy  which  has  to  be  established  by  evidence. 

Andreas  v.  Ketcham,  ^^  111.  377. 

Int.  For.  Co.  v.  Horric,  158  App.  383. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  146  111.  353. 

It  is  improper  for  the  court  to  make  any  remark  indicating 
his  opinion  upon  any  fact  necessary  to  be  proved. 

Illinois  Cent  R.  Co.  v.  Soudcrs,  178  111.  585 
Brinkerhoff  v.  Briggs,  92  App.  537. 
Skelly  V.  Boland,  78  111.  438. 

It  is  not  the  province  of  the  court  in  a  criminal  case  to  express 
any  opinion  on  the  facts,  either  orally  or  in  the  form  of  instruc- 
tions, but  when  the  evidence  has  all  been  heard,  the  court*  should 

state  the  law  and  leave  the  jury  to  judge  the  facts. 

People  V.  Lurie,  276  111.  630. 
Briggs  V.  People,  219  111.  330. 
Marzen  v.  People,  173  111.  43. 
Weyrich  v.  People,  89  111.  90. 

In  an  action  on  contract,  court  should  not  make  statement 
that  conversation  detailed  by  witness  did  not  amount  to  an 
agreement. 

Erwin  v.  Johnson,  200  App.  644. 

Or  that  he  would  not  base  an  instruction  on  a  letter. 

De  Beauviere  v.  Chi.  School,  194  App.  296. 

In  action  for  assault,  the  personal  experience  of  the  judge  in 
another  case  of  assault  should  not  be  put  into  the  scales  against 
the  defendants. 

Duffy  V.  People,  197  111.  357. 

Any  expression  by  the  court  to  the  jury,  indicating  an  opinion 
of  guilt  of  one  being  tried  for  murder  will  be  a  sufficient  ground 
for  granting  a  new  trial. 

Fisher  v.  People,  23  111.  283. 

Comments  on  Witnesses 

He  should  not  intimate  any  opinion  as  to  the  credibility  of 
a  witness. 

People  V.  Haas,  293  111.  274. 

People  V.  Lurie,  276  111.  630. 

People  V.  Simmons,  274  111.  528. 

Chicago  City  Ry.  Co.  v.  Wall,  93  App.  411. 

O'Donnell  v.  People,  no  App.  250. 

It  is  improper  for  a  court,  referring  to  a  witness,  to  say  that 

all  the  evidence  given  at  the  various  times  when  he  has  testified 

wound  up  and  culminated  injperjury. 
People  V.  Simmons,  274  I&  526. 
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Or  that  a  witness  was  "evidently  making  his  evidence  out  of 
whole  cloth." 

Swenson  v.  Erickson,  90  App.  358. 

Harsh  remarks  by  the  judge  to  the  accused,  in  the  presence 
of  the  jury  will  work  reversal  where  they  are  of  such  a  character 
as  to  impress  the  jury  that  in  the  opinion  of  the  judge  the 
accused  was  making  orations  and  arguments  instead  of  testify- 
ing ;  that  he  was  misbehaving  as  a  witness,  was  recalcitrant  and 
exhibiting  a  disposition  to  wilfully  disobey  the  admonitions  of 
the  judge,  when,  in  fact,  there  was  nothing  in  the  language  or 
the  conduct  of  the  accused  to  justify  such  harsh  treatment. 

Synon  v.  People,  188  111.  609. 

Court  should  not  intimate  that  witness  has  not  answered 
fairly. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  40  App.  496. 

Should  not  criticize  or  permit  state's  attorney  to  criticize 
witness  for  defendants. 

People  V.  Melnich,  263  111.  24. 

Comments  by  court,  indicating  hostility  toward  certain  wit- 
nesses, made  out  of  presence  of  jury,  are  not  so  prejudicial  as 
to  require  reversal. 

Schaffner  v,  Massey  Co.,  189  App,  391. 

Remarks  by  trial  judge  that  a  defendant  might  have  taken 
the  stand  and  denied  a  particular  statement  of  a  witness  does 
not  affect  other  defendants  and  they  have  no  right  to  complain 
of  it. 

People  V.  Smith,  144  App.  129. 

Comments  on  Nature  of  Evidence 

The  court  should  not  in  any  way  convey  to  the  jury  the  court's 
opinion  of  the  evidence  in  the  case. 

People  V.  LeMorte,  289  111.  11. 
People  V.  Lurie,  276  111.  630. 

Rarely,  if  ever,  is  a  trial  judge  called  upon  to  comment  on  the 

evidence  during  the  trial  of  a  case  except  when  necessary  in 

ruling  as  to  the  admissibility  of  certain  evidence,  and  then  his 

remarks  should  be  of  such  nature  as  to  show  only  whether  he 

thinks  the  evidence  is  admissible,  for  the  jury  to  consider  for 

what  it  is  worth,  expressing  no  opinion  himself  as  to  its  truth 

or  falsity.     Everyone  with  any  experience  in  the  trial  of  cases 

in  court  appreciates  that  any  intimation,  however  slight  and 

unconsciously  made,  by  the  court  in  the  presence  of  the  jurj'  is 

liable  to  have  the  force  and  effect  of  evidence  and  mav  be  most 

damaging  to  the  party  against  whom  it  is  made. 
People  V.  Lurie,  276  111.  630. 
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If  the  court  comments  on  the  nature  of  the  evidence  in  the 
presence  of  the  jury  at  the  time  it  is  admitted,  it  should  be  in 
such  a  manner  as  to  cause  the  jury  to  clearly  understand  that  it 
is  admitted  for  what  it  is  worth,  and  that  the  jury  are  the  sole 
judges  of  its  weight  and  bearing  on  the  issues  before  them. 

People  V.  King,  276  III.  138. 

The  court  should  not  comment  on  the  evidence  in  the  hearing 
of  the  jury,  in  such  a  manner  as  to  lead  them  to  understand  that 
he  not  only  thinks  such  evidence  is  admissible,  but  also  thinks 
that  the  witnesses  were  stating  the  truth. 

People  V.  King,  276  HI.  138. 

Chicago  City  Ry.  Co.  v.  Wall,  93  App.  411. 

It  is  improper  for  the  trial  judge,  by  his  remarks,  to  minimize 
the  evidence  of  a  witness,  or  to  intimate  to  the  jury  that  they 
should  not  give  any  weight  to  the  evidence  offered. 

City  of  Chicago  v.  Spoor,  190  111.  340. 
Kennedy  v.  People,  44  111.  283. 
Andreas  v.  Ketcham,  ^^  111.  377. 
Chicago  City  Ry.  Co.  v.  Cooney,  196  111.  466. 

Or  state  as  a  fact  a  matter  which  is  in  dispute. 

Illinois  Cent.  R.  Co.  v.  Souders,  178  111.  585. 

Marzen  v.  People,  173  111.  43. 

Cunningham  v.  People,  195  111.  550. 

Chicago  Junction  Ry.  Co.  v.  Pietrzak,  no  App.  549. 

Belt  Ry.  Co.  v.  Confrey,  in  App.  473. 

It  is  improper  for  the  court  to  make  remarks  naturally  tending 
to  impress  the  jury  that  evidence  offered  in  relation  to  a  matter 
which  was  one  of  serious  contest  was  of  no  importance  whatever. 

Chicago  City  Ry.  Co.  v.  Enrath,  113  App.  285. 
Kozlowski  V.  City  of  Chicago,  113  App.  513. 

But  a  remark  of  the  trial  judge  as  to  what  the  evidence  shows, 
where  there  is  no  evidence  tending  to  prove  differently  and  the 
question  is  not  a  controverted  one,  is  not  error. 

Miller  v.  Crouse,  56  App.  483. 

It  is  clear  error  for  the  court  to  express  any  opinion  in  the 
hearing  of  the  jury  as  to  the  force  or  effect  of  the  evidence  upon 
the  question  of  the  guilt  or  innocence  of  the  accused. 

Feinberg  v.  People,  174  111.  609. 

Remarks  to  Witness 

The  trial  court  in  the  matter  of  the  conduct  of  the  trial  must 
necessarily  be  allowed  a  wide  discretion  in  admonishing  wit- 
nesses to  answer  the  questions  put  to  them  and  in  compelling 
obedience  to  its  rulings,  made  during  the  course  of  a  trial.  It  is 
only  when  the  remarks  of  the  trial  court  of  that  character  are 
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unnecessarily  severe  and  such  as  are  liable  to  cause  prejudice  in 
the  minds  of  the  jury  that  they  constitute  grounds  for  the 
reversal  of  the  judgment. 

Schaffner  v.  Massey  Co.,  270  111.  207. 

While  the  trial  court  has  full  power  to  punish  a  witness  for 
wilful  disobedience  of  its  warning  not  to  answer  questions  in 
advance  of  objections,  it  is  without  power  to  exclude  his  com- 
petent evidence  or  deprive  a  party  of  the  benefit  of  his  testimony 
by  compelling  him  to  leave  the  witness  stand,  on  accotmt  of 'an 
alleged  violation  of  such  a  warning. 

DeTamowsky  v.  Walker,  191  App.  610. 

Remarks  of  a  trial  judge  on  peremptorily  ordering  a  witness 
to  leave  the  stand  because  of  giving  answers  to  questions  in  ad- 
vance of  objection,  which  were  of  such  a  character  as  to  dis- 
credit the  witness  and  his  testimony,  held  prejudicial. 

DeTamowsky  v.  Walker,  191  App.  610. 

The  refusal  of  a  witness  to  answer  questions  pertinent  to  .the 
issue  put  to  him  in  a  proceeding  before  a  court  which  has  juris- 
diction of  the  controversy,  is  a  contempt  of  court.  And  if  a  court 
compels  a  reluctant  witness  to  answer  a  legitimate  question,  such 
act  of  compulsion  is  not  improper  upon  the  ground  that  it  has  a 
tendency  to  discredit  the  witness  in  the  opinion  of  the  jury. 

Chicago  City  Ry.  Co.  v.  ifCcLaughlin,  146  111.  353. 

The  court  has  the  undoubted  power  to  confine  witnesses  to 
answering  such  questions  as  may  be  propounded  to  them  and  pre- 
vent them  from  bringing  matters  mto  the  case  which  are  not 
relevant  and  have  no  legitimate  bearing  on  the  issues  involved, 
and  the  fact  that  in  excluding  an  unresponsive  answer  the  court 
styles  it  "stuff''  and  "trash"  is  not  necessarily  improper. 

Hill  V.  Montgomery,  184  111.  220. 

Remarks  made  by  the  court  in  an  endeavor  to  get  the  evidence 
before  the  jury  in  a  manner  to  be  understood  by  them  are  not 
objectionable  where  the  witness  testified  in  a  foreign  language. 

Polish  Roman  Catholic  Union  v.  Warczak,  182  III.  27. 

Remarks  on  Matters  of  Law 

Court  should  not  make  remark  in  effect  authorizing  the  jury 
to  consider  in  arriving  at  their  verdict  the  damages  laid  in  the 
declaration,  and  telling  them  they  could  find  whatever  they 
wanted,  not  exceeding  such  ad  damnum. 

Illinois  Cent.  R.  Co.  v.  Souders,  178  111.  585. 

Admonishing  Accused 

If  accused,  while  on  the  witness  stand,  persists  in  voluntarily 
remarking  as  to  his  defense,  and  what  he  could  prove  if  the 
court  would  permit  him  to  do  so,  after  having  been  cautioned  by 
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the  court,  it  is  not  error  for  the  court  to  reprimand  him  severely 
in  the  presence  of  the  jury  and  threaten  to  pimish  him  for  con- 
tempt. 

People  V.  Phipps,  268  111.  210. 

Remarks  to  Another  Jury 

Suspending  the  trial  in  prosecution  for  perjury,  and  receiving 
the  verdict  of  not  guilty  in  a  murder  case,  and  remarking  to  the 
latter  jury  that  they  put  a  very  low  estimate  on  human  life,  is 
not  a  prejudicial  remark. 

People  V.  Three witt,  251  111.  509. 

Remarks  to  Counsel 

» 

It  is  the  province  of  the  court  to  interrupt  counsel  and  caution 
him  when  he  goes  outside  of  the  record  and  it  is  perfectly  proper 
to  do  so  when  there  is  an  occasion  for  it.  But  the  court  should 
not  use  strong  language  and  indicate  any  hostility  in  admonish- 
ing counsel. 

People  V.  Hamilton,  268  111.  390. 

It  is  the  duty  of  counsel  to  submit  to  the  rulings  of  the  court, 
and  if  he  persists  in  a  course  that  is  clearly  in  violation  of  his 
duty,  the  court  must  be  allowed  some  discretion  in  preserving 
order  and  commanding  respect  to  his  rulings. 

Chicago  City  Ry.  Co.  v.  Shaw,  220  111.  532. 

Court  may  insist  that  counsel  desist  from  repetition  of  ques- 
tions. 

Heineke  v.  Chicago  City  Rys.  Co.,  279  111.  210. 

And  state  that  answers  already  given  are  sufficient  and  there- 
fore further  answers  to  the  same  questions  were  unnecessary. 

Highly  V.  Metzger,  187  III.  237. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  146  111.  353. 

Interrupting  counsel  in  closing  argument  and  remarking  that 
a  statement  of  counsel  is  not  the  law,  is  not  error. 

People  V.  Threewitt,  251  111.  509. 

Court  should  not  charge  counsel  with  causing  witness  to  cry, 
when  examination  is  proper. 

Heineke  v.  Chi.  City  Rys.  Co.,  279  111.  210. 

Stating  to  counsel  that  court's  recollection  as  to  testimony  of 

witness  is  different  from  that  of  counsel,  and  permitting  subject 

to  be  gone  into  again  is  not  improper. 

Leighton  v.  Chicago  Consol.  Traction  Co.,  235  IlL  963. 

Court  should  not  rebuke  counsel  for  merely  offering  incom- 
petent evidence.  It  is  probably  impossible  to  so  control  counsel 
in  their  remarks  and  offers  that  there  shall  be  nothing  unfair  in 
the  course  of  a  trial.    The  offer  may  be  incompetent  but  may  be 
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made  in  good  faith  and  it  would  be  highly  unjust  to  rebuke 
counsel  because  he  is  mistaken  as  to  the  admissibility  of  evidence. 
The  trial  court  is  the  best  judge  as  to  whether  such  offer  is  made 
in  good  faith  or  for  the  improper  purpose  of  influencing  the* 
jury  by  getting  before  them  by  statement  what  the  counsel  knows 
they  should  not  hear. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  40  App.  496. 

Comments  Hastening  Verdict 

Remarks  by  the  court  to  a  jury,  after  they  have  been  out  some 
time,  touching  the  public  necessity  of  juries  agreeing,  or  other 
remarks  calculated  to  hasten  their  verdict,  however  well  intended, 
cannot  be  approved  or  given  the  slightest  sanction.  It  is  a  prac- 
tice that  is  unwarranted  by  law,  and  is  liable  to  gjeat  abuse.  A 
verdict  hastened  by  the  action  of  the  court  can  not  be  the  de- 
liberate judgment  of  the  several  jurors.  The  juror,  as  well  as 
the  court,  has  his  independent  functions  to  perform,  and  he  ought 
to  be  left  perfectly  free  to  pronounce  his  own  conscientious  con- 
victions. 

Famham  v.  Farnham,  73  111.  497. 

Remark  that  court  would  be  held  open  for  half  an  hour,  held 
not  reversible  as  tending  to  hasten  verdict. 

Mclntyre  v.  People,  38  111.  514. 

Complaint  of  Consumption  of  Time 

A  judge  regardful  of  his  duty  desire's  to  dispatch  business 

with  some  regard  to  the  interests  of  the  public. 
Fish  V.  Glass,  54  App.  655. 

A  natural  impatience  manifested  by  the  trial  judge  at  the 
length  of  time  consumed  by  counsel  in  examination  or  argument 
is  not  ground  for  reversal. 

Anglo-American  Packing  &  Provision  Co.  v.  Baier,  31  App.  653. 
Reed  v.  Hearst's  Chicago  American,  162  App.  287. 

But  Otherwise  where  uttered  in  disparagement  of  counsel  and 
indicating  hostility  towards  him. 

Roherty  v.  Chi.  Rys.  Co.,  189  App.  139. 

Objections  and  Exceptions 

If  the  trial  court  is  guilty  of  any  impropriety  or  propounds  any 
improper  questions  to  a  witness,  objection  and  exception  must 
be  properly  preserved  in  the  record  if  the  party  desires  to  in- 
sist upon  the  same  as  ground  for  reversal. 

People  V.  Abrams,  249  111.  610. 

Chicago  City  Ry.  Co.  v.  CarroiIJ  206  111.  318. 

Hall  V.  First  Nat.  Bank,  133  111.  234. 

What  the  judge  does  or  what  occurs  in  his  presence  must  be 

shown  by  his  own  statement  in  the  bill  of  exceptions.    Under  no 

circumstances  can  his  conduct  be  proven  by  affidavits. 
People  V.  Capello,  282  111.  542. 
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IN  CRIMINAL  CAUSES: 
For  Accused : 
Bnle  at  Common  Law 

Under  the  ancient  common  law,  persons  accused  of  treason  or 
felony  were  not  permitted  to  defend,  under  the  plea  of  not  guilty, 
by  counsel.  The  practice  was  not  to  permit  counsel  to  be  heard 
on  questions  of  fact,  but  the  court  would  assign  counsel  to  dis- 
cuss questions  of  law  arising  on  or  after  trial.  In  such  cases  the 
prisoner  proposed  the  point  and  if  the  court  supposed  it  would 
bear  discussion,  it  assigned  him  counsel  to  argue  it.  The  court 
exercised  the  power  of  assigning  counsel  to  argue  legal  propo- 
sitions and  it  seems  counsel  could  only  appear  for  that  purpose 
after  being  assigned  by  the  court.  The  rigor  of  the  common  law 
is  modified  by  extending  the  privilege  of  the  accused  to  be  heard 
by  counsel  on  both  the  facts  and  the  law. 

Johnson  v.  Whiteside  County,  no  HI  22. 

IIT 
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CcfhsUtatioiial  Bight 

In  all  criminal  prosecutions  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  or  by  counsel. 

Sec.  9,  art.  2,  Const. 

The  defendant  has  a  right  to  be  heard  in  person  or  by  counsel 
as  he  may  elect.    This  is  a  right  guaranteed  by  law. 

Thompson  v.  People,  144  111.  378. 

The  right  to  defend  by  counsel  is  a  constitutional  and  sub- 
stantial right  of  which  no  court  can  properly  deprive  the  accused. 

It  is  an  undoubted  right  and  under  the  very  bill  of  rights  itself. 
White  V.  People,  90  111.  117. 

Assignment  by  Covrt: 

— Statute 
Every  person  charged  with  crime  shall  be  allowed  counsel, 
and  when  he  shall  state  upon  oath  that  he  is  unable  to  procure 
counsel,  the  court  shall  assign  him  competent  counsel  who  shall 
conduct  the  defense. 

Sec.  2  div.  13,  ch.  38,  Rev.  Stat. 
Par.  41 19,  vol.  2,  Jones  &  Addington. 

Where  court  has  doubts  of  ability  of  accused  to  understand 

the  charge  against  him,  and  by  reason  of  not  being  able  to 

speak  the  language  of  the  prisoner,  the  court  can  not  explain 

same  to  him,  court  should  appoint  competent  counsel  for  atcused 

to  see  that  his  rights  are  protected. 
Gardner  v.  People,  106  111.  76. 

— Duty  of  Counsel  to  Act 

It  is  the  duty  of  counsel  who  has  been  appointed,  to  act  and 
conduct  the  defense. 

North  v.  People,  139  111.  81. 
People  v.  Bopp,  279  111.  184. 

But  where  attorney  is  already  acting  for  another  defendant, 
he  owes  a  duty  to  such  client  and  court  should  appoint  at- 
torney having  no  adverse  interest. 

People  v.  Bopp,  279  III.  184. 

— Time  to  Prepare 
This  provision  was  not  intended  to  be  a  mere  empty  formality 
and  counsel  thus  appointed  should  not  be  compelled  to  act  with- 
out being  allowed  reasonable  time  within  which  to  understand 
the  case  and  prepare  the  defense.  Nor  is  it  required  or  would 
it  be  allowed  counsel  to  neglect  the  business  of  clients  by  whom 
they  had  been  previously  retained,  in  order  to  conduct  defense. 

North  V.  People,  139  111.  81. 
People  V.  Bopp,  279  111.  184. 
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But  it  is  in  the  discretion  of  trial  court  to  give  counsel  appoint- 
ed to  represent  accused  in  absence  of  retained  counsel,  time  to 
consult  with  accused  and  witnesses,  where  he  has  been  in  court 
with  accused  all  day,  makes  no  showing  of  prejudice  from  lack  of 
time  and  refuses  to  proceed  with  trial  though  given  an  oppor- 
tunity the  next  morning. 

Fdnberg  v.  People,  174  111.  609. 

— Adverse  Interests 

The  court  should  not  appoint  as  counsel  for  accused  an  attor- 
ney who  is  employed  as  counsel  for  another  defendant  charged 
as  accessory  after  the  fact  in  the  same  crime,  where  it  is  possible 
the  proving  of  one  defense  might  disprove  the  other.  And  the 
statement  of  the  attorney  of  such  conflicting  interests  should  be 

accepted  by  the  court. 

People  V.  Bopp,  279  111.  184. 

— Compensation 

The  law  confers  on  licensed  attorneys  rights  and  privileges 
and  with  them  imposes  duties  and  obligations  which  must  be 
reciprocally  enjoyed  and  performed  and  defense  by  appointment 
of  the  court  is  performing  an  official  duty  for  which  no  com- 
pensation is  provided. 

Vise  V.  County  of  Hamilton,  19  111.  78. 
Edgar  County  v.  Mayo,  8  111.  B2. 

Attorneys  are  presumed  to  know  when  they  apply  for  a  license 
that  the  office  is  burdened  with  this  duty  and  accept  the  place 
subject  to  the  burthen.  They  voluntarily  accept  the  privileges 
with  this  obligation  and  are  held  to  its  performance. 

Johnson  v.  Whiteside  County,  no  111.  22. 

An  attorney  at  law  appointed  by  the  court  to  defend  one  on 
a  trial  of  an  indictment,  who  does  defend,  is  not  entitled  to 
recover  of  the  county  in  which  the  trial  was  had,  any  compensa- 
tion for  his  services. 

Johnson  v.  Whiteside  County,  no  111.  22. 

In  criminal  prosecution  the  accused  has  the  right  to  be  heard, 
and  to  defend  by  himself  and  counsel  and  such  is  the  benignity 
of  our  institutions  that,  lest  the  innocent  suflfer  for  want  of 
proper  defense,  the  court,  in  case  of  inability  of  the  accused  to 
obtain  counsel,  will  appoint  counsel  for  him,  and  may  compel 
the  counsel,  as  an  officer  of  the  court,  subject  to  its  authority, 
to  defend  the  accused  against  unjust  conviction. 

Vise  V.  County  of  Hamilton,  19  111.  78. 

— Ability  of  Counsel 

When  a  court  is  called  upon  to  appoint  counsel  for  a  defend- 
ant in  a  criminal  case  who  is  unable  to  employ  counsel  for  him- 
self, it  is  the  duty  of  the  court  to  see  that  counsel  is  assigned 
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having  sufficient  ability  and  experience  to  fairly  represent  the 
defendant,  present  his  defense  and  protect  him  from  undue  op- 
pression. 

People  V.  Blevins,  251  III  581. 
People  V.  Bopp,  279  111.  184. 

Where  court  assigns  counsel  to  defend  person  charged  with 
criminal  offense,  it  will  be  presumed  such  coimsel  is  competent 
to  fulfill  the  duty  to  which  he  was  assigned,  and  the  question  01 
his  competency  will  not  be  permitted  to  be  introduced  as  an  issue 
on  motion  for  new  trial. 

Murphy  v.  People,  104  111.  528. 
People  V.  Laures,  289  111.  490. 

— Incompetent  Counsel 

When  inexperienced  counsel  is  appointed,  incompetent  evi- 
dence sought  to  be  introduced  should  of  the  court's  own  motion 
be  refused  admission.  The  court  should  interfere. 

People  V.  Blevins,  251  111.  381. 
Cf.  People  V.  Laures,  289  111.  490. 

— Additional  Counsel 

It  has  never  been  considered  the  duty  of  the  court  to  advise 
or  exercise  any  authority  or  control  over  the  selection  of  counsel 
by  a  defendant  who  is  able  to  and  does  employ  the  lawyer  of 
his  choice. 

People  V.  Barnes,  270  111.  574. 

But  the  court  may  appoint  additional  counsel  to  represent 
accused  to  prevent  oppression. 

People  V.  Blevins,  251  111.  381. 

In  Aid  of  Prosecution: 
ITot  a  Matter  of  BIglit 

It  is  not  the  right  of  an  attorney  to  appear  as  assistant  of 
the  state's  attorney  whether  his  services  are  gratuitous  or  paid 
for  by  private  parties,  but  the  state's  attorney  as  public  officer 
must  have  the  direction  and  assume  the  responsibility  of  the 
prosecution. 

Hayner  v.  People,  213  111.  142. 

Power  to  Permit 

*  It  is  in  the  power  of  the  court  to  permit  counsel  paid  by  private 
parties  to  assist  the  state's  attorney  where  there  is  no  oppression 
or  injustice  to  defendant. 

Ha>Tier  v.  People,  213  111.  142. 
People  V.  Hartenbower,  283  111.  591. 

Discretion  of  Courts 

— In  General 

Permitting  counsel  employed  by  private  parties  to  assist  in  a 
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prosecution  is  a  matter  in  the  sound  discretion  of  the  trial  court, 
to  be  exercised  with  reference  to  the  situation  before  the  court. 

People  V.  Donaldson,  255  111.  19. 
People  V.  Blevins,  251  111.  381. 
Hayner  v.  People,  213  111.  142. 
People  V.  OTarrell,  247  111.  44. 
People  V.  Strosnider,  264  111.  434. 
Pepple  V.  Gray,  251  111.  431. 
People  V.  Pfanschmidt,  262  111.  411. 
People  V.  Harrison,  261  111.  517. 
People  V.  Spencer,  264  111.  124. 

— May  Limit  Number 

Court  may  limit  the  number  assisting  the  state's  attorney. 

People  V.  Blevins,  251  111.  381. 

— Duty  of  Court 

In  granting  such  permission  the  court  should  see  that  the 
criminal  law  is  not  being  used  to  gratify  malice  or  personal  ends, 
but  cases  frequently  arise  where  the  administration  of  public 
justice  requires  that  the  state's  attorney  should  have  assistance. 
There  are  cases  where  the  state's  attorney  is  clearly  outclassed 
and  overmatched  by  counsel  for  the  defense.  It  is  the  court's 
duty  to  prevent  oppression  of  the  defendant  and  to  permit  such 
assistance  as  fairness  and  justice  may  require.  It  might  be  a 
wrong  and  oppression  to  a  defendant  to  permit  able  and  ex- 
perienced counsel  employed  by  private  parties  to  assist  a  compe- 
tent state's  attorney  in  a  contest  with  inexperienced  or  inefficient 
counsel  for  the  defense. 

Hayner  v.  People,  213  111.  142. 
People  V.  Gray,  251  111.  431. 

But  if  private  counsel  are  permitted  to  assist  in  the  prosecu- 
tion it  is  the  duty  of  the  court  to  prevent  oppression  of  the  de- 
fendant whether  he  employ  counsel  or  whether  counsel  be  ap- 
pointed to  conduct  his  defense. 

People  V.  Blevins,  251  111.  381. 
People  V.  Gerold,  265  111.  448. 

But  where  state's  attorney  is  assisted  by  outside  counsel, 
court  may  refuse  to  permit  defendant  to  show  who  employed 
and  paid  such  outside  counsel  where  no  objection  to  their  partici- 
pation is  made. 

Bergstrasser  v.  People,  134  App.  609. 

• 

Oppression  may  result  to  a  defendant  defended  by  young  and 
inexperienced  counsel  where  he  is  prosecuted  by  an  array  of 
experienced  and  able  attorneys,  either  in  arriving  at  a  conclusion 
as  to  his  guilt  or  innocence  of  the  charge,  or  in  determining  upon 
the  punishment  where  he  is  found  guilty.  Consciousness  of 
counsel,  in  a  case,  of  their  inferiority  in  knowledge  and  experi- 


122  JURIES  AND  JURY  TRIALS 

ence  to  counsel  representing  the  prosecution  could  hardly  fail  to 
intimidate  and  embarrass  them  in  their  efforts  to  represent  their 
client. 

People  V.  Blevins,  251  111.  381. 

The  discretionary  power  should  never  be  abused  by  permit- 
ting counsel  for  the  defendant  to  be  overwhelmed,  on  account  of 
their  inexperience,  by  the  ability  and  number  of  counsel  assist- 
ing the  states  attorney;  and  this  discretion  should  be  exercised 
with  greater  caution  where  the  counsel  are  appointed  by  the  court 
than  where  they  are  his  own  voluntary  selection. 

People  V.  Blevins,  251  111.  381. 

— When  States  Attorney  Disqualified 

Whenever  the  attorney  general  or  states  attorney  is  sick  or 
absent,  or  unable  to  attend,  or  is  interested  in  any  cause  or  pro- 
ceedings, civil,  or  criminal,  which  it  is  or  may  be  his  duty  to 
prosecute,  or  defend,  the  court  in  which  such  cause  or  proceeding 
is  pending  may  appoint  some  competent  attorney  to  j)rosecute  or 
defend  such  cause  or  proceeding;  and  the  attorney  so  appointed 
shall  have  the  same  power  and  authority,  in  relation  to  such 
cause  or  proceeding,  as  the  attorney  general  or  states  attorney 
would  have  had  if  present  and  attending  the  same. 

Ch.  14,  sec.  6  Rev.  Stat. 

Par.  617,  vol.  I,  Jones  &  Addington. 

When  the  states  attorney  is  disqualified  by  reason  of  interest, 
the  court  may  appoint  some  disinterested  and  qualified  attorney 
to  conduct  the  case  on  behalf  of  the  people. 

People  V.  Landes,  151  App.  181. 

And  the  order  appointing  him  can  only  be  attacked  by  direct 

proceeding. 

People  V.  Newsome,  291  111.  11. 

Where  states  attorney  is  to  be  complaining  witness,  it  is  the 
better  practice  to  appoint  a  special  states  attorney  before  the  mat- 
ter is  presented  to  the  grand  jury. 

People  V.  Strauch,  247  111.  220. 

No  authority  is  vested  by  the  statute  in  private  counsel  to 
appear  and  prosecute  a  criminal  case  in  the  absence  of  the  states 
attorney  except  when  appointed  by  the  court,  and  when  so  ap- 
pointed he  ceases  to  be  private  counsel  and  becomes  vested  with 
all  the  powers  of  the  states  attorney,  and  burdened  also  with  his 
obligations.  The  states  attorney  is  not  the  attorney  of  the  com- 
plaining party  or  of  any  individual  person.  He  is  the  representa- 
tive of  the  people  and  is  forbidden  by  law  to  take  any  fee  or 
reward  from  any  private  person  for  the  performance  of  his 
official  duty.    An  attorney  employed  by  private  party  is  not  com- 
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petent  to  be  appointed  by  the  court.  The  person  appointed  by  the 
court  becomes  state's  attorney  for  that  case  and  gets  his  compen- 
sation as  such.    He  is  pubHc  prosecutor,  not  a  private  prosecutor. 

Gilbert  v.  People,  121  App.  423. 

— When  Attorney  Cannot  be  Permitted  to  Assist 
An  attorney  can  not  be  permitted  to  assist  in  the  prosecution 
of  a  criminal  case  if  by  reason  of  his  professional  relations  with 
the  accused  he  has  acquired  a  knowledge  of  the  facts  upon 
which  the  prosecution  is  predicated,  or  which  are  closely  inter-^ 
woven  therewith.  It  is  unnecessary  that  the  prosecuting  attor- 
ney be  guilty  of  an  attempt  to  betray  the  confidence.  It  is 
enough  if  it  places  him  in  a  position  which  le'aves  him  open  to 
such  charge;  and  this  disqualification  may  arise  by  reason  of 
services  rendered  by  him  in  a  civil  case  as  well  as  in  a  criminal 
one. 

People  V.  Ceroid,  265  111.  448. 
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CHAPTER  VI 

PRESENCE  OF  ACCUSED 


RIGHT  AND  NECESSITY: 

Felonies : 

At  Common  Law 

Constltation 
Misdemeanors 

WAIVER: 
Voluntary  Absence : 

In  General 
Reason  For  Role 

RECORD: 
Must  Show  Presence 
Presumption 

RIGHT  AND  NECESSITY: 

Felonies: 

At  Common  Law 

It  is  a  well  settled  rule  of  the  common  law  that  a  person 
accused  of  a  felony  must  be  present  in  person  throughout  the 
trial  and  that  the  record  should  show  such  fact. 

People  V.  Turney,  273  111.  546. 
Sewell  V.  People,  189  111.  174. 

It  is  necessary  that  the  prisoner  be  present  when  the  verdict  is 

rendered  and  that  he  be  present  when  sentence  is  pronounced. 
Gamon  v.  People,  127  III  507. 

A  prisoner  accused  of  a  felony  must  be  arraigned  in  person 
and  must  plead  in  person  and  his  personal  appearance  is  required 
throughout  the  trial  and  at  the  time  sentence  is  pronounced. 

Harris  v.  People.  130  111.  457. 

The  common  law  required,  when  any  corporal  punishment 
was  to  be  inflicted  on  the  defendent,  that  he  should  be  personally 
present  before  the  court  at  the  time  of  pronouncing  the  sentence. 
Reasons  given  for  this  are,  that  the  defendant  may  be  identified 
by  the  court  as  the  real  party  adjudged  to  be  punished ;  that  the 
defendant  may  have  a  chance  to  plead  a  pardon;  that  he  may 
have  a  pardon,  to  plead  or  move  in  arrest  of  judgment ;  that  he 
may  have  an  opportimity  to  say  what  he  can  say  why  judgment 
should  not  be  given  against  him;  and  that  the  example  of  the 
defendants,  who  have  been  guilty  of  misdemeanors  of  a  gross 
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and  public  kind,  being  brought  up  for  the  animadversion  of  the 
court  and  the  open  denunciation  of  punishment,  may  tend  to 
deter  others  from  the  commission  of  similar  offenses. 

Fielden  v.  People,  128  111.  595. 

But  a  motion  for  a  new  trial,  or  in  arrest  of  the  judgment 

is  no  part  of  the  trial. 

Harris  v.  People,  130  111.  457. 

Constltatioii 

In  all  criminal  prosecutions,  the  accused  shall  have  the  right 
to  appear  and  defend  in  person  and  by  counsel,  *  *  *  and  to 
meet  the  witnesses  face  to  face.  *  *  * 

Sec.  9,  art.  2,  Const. 

This  clause  has  reference  to  trials  at  nisi  prius  only. 

Fielden  v.  People,  128  111.  595.  ' 

A  defendant  charged  with  crime  has  the  right  to  be  confronted 
by  those  who  testify  against  him.  This  is  not  only  a  funda- 
mental rule  of  law  but  is  likewise  guaranteed  by  section  9  of  the 
bill  of  rights. 

People  V.  Sorrells,  293  III.  591. 

But  he  may  waive  the  right. 

People  V.  Schultz-Krightcn,  277  111.  238. 

And  admit  away  any  part  of  his  case. 

People  V.  Pilewski,  295  111.  58. 

He  may  insist  upon  that  right  upon  the  hearing  of  any  motion 
proper  to  be  made  and  heard  by  the  court. 

People  V.  Turney,  273  111.  546. 

Where,  on  giving  of  additional  instruction  to  jury,  defendant 
is  in  court  room,  sick,  lying  on  bench  about  50  or  60  feet  from 
judge  and  defendant's  counsel  also  being  present  when  instruc- 
tion is  read  in  a  loud  voice,  this  fully  complies  with  rule  requiring 
presence  of  accused. 

Crowell  V.  People,  190  111.  508. 

Personal  presence  of  prisoner  is  not  necessary  in  proceedings 
subsequent  to  sentence  and  relating  only  to  correction  of  record. 

Nagle  V.  People,  229  111.  598. 

Or  on  argument  for  new  trial  which  is  heard  in  chambers 
and  so  known  to  accused. 

Bonardo  v.  People,  182  III.  411. 

This  provision  does  not  apply  to  Supreme  Court. 

O' Sullivan  v.  People,  144  111.  604. 

The  reasons  at  common  law  can  not  apply  to  this  court  because, 
first,  it  acts  and  decides  only  upon  the  record  made  in  the  court 
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below.  It  can,  therefore,  have  nothing  to  do  with  the  question 
of  the  identity  of  the  party  upon  whom  the  sheriff  shall  have 
in  his  custody  for  punishment.  Nor  can  it  entertain  a  motion 
in  arrest  or  a  plea  of  pardon.  And  since  its  opinion  is  prepared 
and  written  out  and  filed  with  the  clerk  without  being  read  from 
the  bench,  there  is  when  judgment  of  affirmance  is  given,  no 
animadversion  and  open  denunciation  of  pimishment,  which 
could  benefit  bystanders.  If  the  defendant  and  his  counsel  were 
actually  present  in  court  when  the  judgment  of  affirmance  is 
entered,  the  law  would  not  allow  them  to  say  or  do  anything 
ivhich  by  any  possibility  could  benefit  defendant. 

The  accused  is  not  defending  against  a  prosecution  but  is 
himself  prosecuting  a  suit  to  reverse  the  judgment  by  which 
he  was  convicted  and  it  is  impossible  for  the  constitutional  pro- 
visions relating  to  presence  of  accused  to  have  any  application. 

Fielden  v.  People,  128  111.  595. 

Misdemeanors 

Where  the  offense  is  a  misdemeanor  of  a  kind  punishable 
by  a  fine,  or  though  by  fine  and  imprisonment,  where  a  fine 
only  is  imposed,  it  is  within  the  discretion  of  the  court  to  render 
judgment  in  the  defendant's  absence.  But  if  there  is  to  be 
imprisonment  or  any  other  punishment  higher  than  a  fine,  the 
defendant  must  be  personally  present. 

Harris  v.  People,  130  111.  457. 
Brooks  V.  People,  88  111.  ^2:^. 
Holliday  v.  People,  9  111.  iii. 
People  V.  Brewer,  142  App.  610. 

For  the  purpose  of  a  trial,  his  appearance  is  not  indispensable. 
For  a  mere  misdemeanor  he  could  be  tried  in  his  absence,  and 
if  found  guilty,  judgment  rendered  against  him. 

City  of  Bloomington  v.  Heiland,  67  111.  278. 

Verdict  of  guilty  may  be  received  in  his  absence. 

People  V.  Brown,  273  111.  169. 

But  recognizance  in  misdemeanor  requires  presence  of  accused. 

Lewis  V.  People,  23  App.  28. 

WAIVER: 
Volantary  Absence : 
In  General 

One  charged  with  felony  may  waive  his  constitutional  and 

common-law  right  to  appear  and  defend  in  person. 
People  V.  Tumey,  273  111.  546. 
Sewell  V.  People,  189  111.  174. 
Sahlinger  v.  People,  102  III.  241. 

This  applies  to  trial. 

Sahlinger  v.  People,  102  111.  241. 
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Instructing  the  jury. 

Gallagher  v.  People,  211  111.  158. 

And  receiving  of  verdict,  sentence  and  judgment. 

Sahlinger  v.  People,  102  111.  241. 

But  it  is  necessary  that  the  record  show  that  absence  was  a 
voluntary  one,  and  waiver  of  his  legal  right  to  be  present. 

Harris  v.  People,  130  111.  457. 

A  prisoner  in  a  capital  case  is  not  to  be  presumed  to  waive 
any  of  his  rights.  But  he  may,  by  express  consent,  admit  them 
all  away.  He  may  plead  guilty,  and  thus  deprive  himself  of 
one  of  the  most  valuable  rights  secured  to  the  citizen — ^that  of 
a  trial  by  jury.  If  he  can  admit  away  the  whole  case,  then  he 
can  admit  away  part  of  it  but  will  not  be  presumed  to  have 
done  so.   The  consent  must  be  expressly  shown. 

Nagle  V.  People,  229  111.  598. 
Perteet  v.  People,  70  111.  171. 
People  V.  Scales,  4  111.  351. 
Cf.  Holliday  v.  People,  9  111.  11 1. 

A  defendant  who  voluntarily  absents  himself  from  the  court 
room  during  particular  proceedings  can  not  take  advantage  of 
such  absence  as  rendering  the  proceedings  irregular. 

Gallagher  v.  People,  211  111.  158. 

He  can  not  claim  any  advantage  when  he  is  absent  of  his 
own  accord.  He  can  not  be  permitted  to  take  advantage  of  his 
own  wrong  and  thus  defeat  the  ends  of  justice.  A  voluntary 
abandonment  of  the  trial  must  be  regarded  as  a  waiver  of  the 
right  to  be  present  when  the  verdict  is  returned  into  court. 

Sahlinger  v.  People,  102  111.  241. 

Reason  For  Rule 

The  constitutional  right  of  a  prisoner  to  appear  and  defend 
in  person  and  by  counsel,  to  demand  the  nature  and  cause  of 
the  accusation,  and  meet  the  witnesses  face  to  face,  are  conferred 
for  the  protection  and  benefit  of  one  accused  of  a  crime,  but, 
like  many  other  rights,  no  reason  exists  why  it  may  not  be 
waived  by  the  prisoner.  He  may,  if  he  sees  proper,  waive  any 
trial  and  plead  guilty  to  the  indictment.  If  he  may  do  this, 
he  may  waive  the  right  to  cross-examine  a  witness,  or  to  be 
present  when  the  case  is  argued  to  the  jury,  or  when  the  verdict 
is  received.  ,It  is  his  duty  to  be  present  when  the  case  is  sub- 
mitted to  the  jury  and  when  the  verdict  is  returned,  and  he  can 
not  claim  any  advantage  from  a  failure  to  observe  that  duty 
when  absent  of  his  own  accord.  He  can  not  be  permitted  to  take 
advantage  of  his  own  wrong  and  thus  defeat  the  ends  of  justice. 
Where  a  prisoner,  after  the  trial  is  begun,  wrongfully  and  volun- 
tarily abandons  the  court  room  and  refuses  to  appear,  he  must 
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be  regarded  as  having  waived  the  right  thus  guaranteed  to  him 
if  he  sees  proper  to  avail  of.  And  the  court  is  imder  no  obli- 
gations to  stop  the  trial  until  the  defendant  thinks  proper  to 
return,  but  in  such  a  case  the  court  does  not  transcend  any  of 
its  legitimate  powers  by  proceeding  with  the  case  and  final 
judgment. 

Sahlinger  y.  People,  I02  111.  241. 

RECORD: 
Must  Show  Presence 

The  fact  that  the  defendant  to  a  prosecution  for  a  felony 
was  present,  during  the  trial  and  at  the  imposition  of  sentence, 
must  be  shown  affirmatively  by  the  record.  A  failure  in  this 
respect  will  not  be  aided  by  those  presumptions  which  the  law 
ordinarily  raises  in  support  of  the  judgments  of  courts  of  general 
jurisdiction.  This  apparent  exception  to  the  general  rule  may 
perhaps  be  attributed  to  an  abundant  tenderness  for  the  right 
secured  by  the  constitution  to  the  accused  to  be  confronted  by 
the  witnesses  against  him,  and  to  be  heard  by  himself  and  counsel, 
but  however  this  may  be,  it  seems  to  be  well  supported  by  the 
authorities.  The  rule  that  to  sustain  a  judgment  of  conviction 
for  a  felony,  the  record  must  affirmatively  show  that  the  prisoner 
was  personally  present  in  court  when  sentence  was  pronounced 
against  him,  is  sustained  by  great  authority.  (Interval  of  fifteen 
days  between  conclusion  of  trial  and  sentence.) 

Harris  v.  People,  130  111.  457. 
People  V.  Gray,  261  111.  140. 

The  record  sufficiently  shows  that  accused  was  present  when 
the  verdict  was  returned,  where  it  shows  that  accused  entered 
his  plea,  that  the  trial  was  entered  into  and  concluded  the  next 
day  and  that  accused  was  present  each  day. 

Bolen  V.  People,  184  111.  338. 

Where  the  fact  of  the  prisoner's  presence  can,  by  fair  intend- 
ment, be  collected  from  the  record,  that  is  sufficient. 

Schimier  v.  People,  33  III.  275. 
Sewell  V.  People,  189  111.  174. 
People  v.  Moore,  161  App.  56. 

Presamption 

Personal  presence  of  the  defendant  is  shown  by  his  arraign- 
ment, for  that  involves  his  personal  appearance. 

Schirmer  v.  People,  33  111.  275. 

It  is  well  settled  that  where  the  record  shows  that  the  accused 
was  present  at  the  commencement  of  the  trial,  the  whole  pro- 
ceeding appearing  to  have  taken  place  in  consecutive  and  con- 
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tinuous  order  and  nothing  to  the  contrary  appearing  therefrom, 
it  will  be  presumed  that  he  was  present  at  every  subsequent 
stage  of  the  proceeding  down  to  the  return  and  receipt  of  the 
verdict. 

Sewell  V.  People,  189  111.  174. 

Where  the  whole  proceedings  appear  to  have  been  expeditious 
and  in  the  consecutive  and  continuous  order  in  which  they  are 
stated  in  the  record,  they  necessarily  imply  personal  presence 
during  the  whole  time,  including  the  moment  when  sentence  was 
passed  by  the  court. 

Schirmer  v.  People,  33  111.  275. 

It  will  be  presumed,  where  the  record  recites  that  a  defendant 
was  present  when  sentence  was  passed  upon  him,  that  he  was 
in  court  immediately  prior  thereto  and  at  the  time  of  the  dis- 
position of  a  motion  for  a  new  trial. 

Sewell  V.  People,  189  111.  174. 

If  the  record  shows  that  a  defendant  was  present  in  court 
on  a  certain  day,  it  will  be  presumed,  nothing  in  the  record  show- 
ing the  contrary,  that  he  was  present  during  all  the  proceedings 
had  on  that  day,  and  the  contrary  can  not  be  shown  by  affidavits. 

Gallagher  v.  People,  211  111.  158. 

A  record  sufficiently  shows  the  presence  of  the  accused  when 
the  verdict  was  returned  where  it  shows  that  he  entered  his 
plea,  that  the  trial  was  entered  into  and  concluded  the  next  day 
and  that  he  was  present  each  day. 

Bolen  V.  People,  184  111.  338. 

The  record  may  be  aided  by  the  recitals  in  the  bill  of  exceptions 
which  is  a  part  of  the  record. 

Padfield  v.  People,  146  111.  660. 
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ARRAIGNMENT: 
Defined: 
Common  Law 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the 
bar  of  the  court  to  answer  the  matter  charged  upon  him  in  the 
indictment.  When  brought  to  the  bar,  the  prisoner  was  called 
upon  by  name  to  hold  up  his  hand,  then  the  indictment  read 
to  him  distinctly  in  the  English  tongue,  after  which  it  was 
demanded  of  him  whether  he  be  guilty  of  the  crime  whereof  he 
stood  indicted,  or  not  guilty. 

FitzPatrick  v.  People,  gS  111.  259. 

At  common  law  a  part  of  the  formal  arraignment  of  a 
prisoner  was  the  reading  of  the  indictment  to  him,  which  is 
now  made  unnecessary  by  the  fact  that  he  is  furnished  with 
a  copy  of  the  indictment  before  arraignment. 

Kelly  V.  People,  132  111.  363. 

Modem  Practice 

The  formalities  once  attendant  upon  the  arraignment  of  a 
prisoner  are  not  now  required  and  it  is  sufficient  if  that  which 
is  done  amount,  in  substance,  to  an  arraignment. 

Parkinson  v.  People,  135  111.  401. 
Spicer  v.  People,  ii  App.  294.. 

The  ancient  formality  attending  the  arraignment  of  a  prisoner 
IS  disused  in  our  practice.  The  statutory  requirement  of  furnish- 
ing the  prisoner  with  a  copy  of  the  indictment  is  a  better  means 
of  information  to  him  of  the  charge  than  the  reading  of  the 
indictment  to  him. 

FitzPatrick  v.  People,  98  111.  259. 
Kelly  V.  People,  132  111.  363. 

If  defendant  is  furnished  with  a  copy  of  the  indictment,  list 
of  witnesses  and  jurors  and  enter  a  plea  of  not  guilty,  this  is 
sufficient. 

People  V.  Darr,  255  111.  456. 
People  V.  Pennington,  267  111.  45. 

The  record  need  not  use  the  technical  term  ''arraigned."  The 
mention  of  the  prisoner's  presence  in  court  and  that  he  was 
called  upon  to  plead  to  the  indictment  shows  sufficiently  an 
arraignment  under  our  practice. 

FitzPatrick  v.  People,  98  111.  259. 

Necessity  for  Arraignment : 

Felony 

A  prisoner  accused  of  a  felony  must  be  arraigned  in  person 
and  must  plead  in  person. 

Harris  v.  People,  130  111.  457. 
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It  is  sufficient  if  that  which  is  done  amounts,  in  substance,  to 
an  arraignment,  but  there  must  be  a  plea. 

Parkinson  v.  People,  135  III.  401. 

Failure  to  arraign  a  defendant  accused  of  a  felony  is  fatal 
to  a  conviction. 

Johnson  v.  People,  22  111.  314. 
Parkinson  v.  People,  135  111.  401. 
Yundt  V.  People,  65  111.  372. 

Msdemeanon 

In  cases  of  misdemeanor  the  practice  allows  the  plea  of  not 
guilty  to  be  entered  without  arraignment  and  it  may  be  entered 
by  counsel. 

Johnson  v.  People,  22  111.  314. 
Miller  v.  People,  47  App.  472. 
People  V.  Ezell,  155  App.  298. 
People  V.  McCarthy,  176  App.  499. 
Spicer  v.  People,  11  App.  294. 

On  appeal  from  justice  in  misdemeanor,  it  is  not  necessary 
that  defendant  be  arraigned  and  plead  in  circuit  court. 

People  V.  McKinzie,  190  App.  430. 

Time  for  Arraignment 

The  accused  can  not  be  put  upon  trial  until  he  has  been 
arraigned  and  has  pleaded;  the  arraignment  and  plea  are  the 
first  steps  of  the  trial. 

Parkinson  v.  People,  135  111.  401. 
Miller  v.  People,  47  App:  472. 

These  steps  are  essential  to  an  issue;  without  them  there  is 
nothing  to  try,  and  nothing  on  which  to  base  a  verdict  or 
judgment. 

Parkinson  v.  People,  135  111.  401. 

It  must  precede  the  impaneling  of  the  jury.  It  comes  too 
late  after  the  jury  is  impaneled  and  witnesses  sworn,  unless 
jury  is  resworn,  and  any  witness  having  testified,  being  re- 
examined. 

Parkinson  v.  People,  135  111.  401. 

Defendant  may  be  arraigned  after  making  motion  for  change 
of  venue,  and  it  is  a  safe  and  judicious  practice  to  require  plea 
to  be  entered  before  change  of  venue  is  awarded. 

Gardner  v.  People,  4  III.  83. 

If,  as  a  matter  of  fact,  there  is  an  arraignment  and  plea 
prior  to  the  impaneling  of  the  jury,  but  a  failure  to  make  a 
minute  of  the  same,  a  record  thereof  may  be  made  by  order 
of  the  court  nunc  pro  tunc. 

Long  V.  Peoole,  102  111.  331. 
Johnson  v.  People,  22  111.  314. 
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Second  Arraignment 

The  arraignment  of  a  prisoner  twice,  once  in  the  county  where 
the  indictment  was  found,  and  again  in  the  county  to  which  the 
cause  was  sent  by  change  of  venue,  is  not  such  an  irregularity 
as  can  be  assigned  for  error. 

Gardner  v.  People,  4  111.  83. 

Joint  Arraignment 

When  two  or  more  are  jointly  indicted,  they  may  be  jointly 
arraigned. 

People  V.  Darr,  255  111.  456. 

Waiver  of  Arraignment 

Defendant  may  waive  arraignment. 

Persefield  v.  People,  100  App.  488. 
People  V.  Ezell,  155  App.  2^. 

Even  where  the  charge  is  felony. 

Kelly  V.  People,  132  111.  363. 
Darr  v.  People,  255  111.  456. 

Waiving  jury  does  not  dispense  with  necessity  for  arraignment. 

Miller  v.  People,  47  App.  472. 

Examination  of  Accused  on  Arraignment 

Arraignment  can  not  be  made  occasion  for  the  extraction 
of  incriminating  evidence  from  accused,  and  it  is  improper  for 
the  court  to  then  examine  accused  with  a  view  to  determining 
character  of  offense. 

Gardner  v.  People,  106  111.  76. 

Record : 
Presmnptloii 

Where  the  record  does  not  show  a  formal  arraignment  of 
defendant,  but  does  show  that  he  was  present  in  court  and 
attended  by  his  counsel  and  that  he  entered  a  plea,  it  may  be 
presumed  that  the  law  was  complied  with,  and  that  the  defendant 
was  brought  to  the  bar  of  the  court  and  duly  arraigned  and 
called  upon  to  plead  to  the  indictment. 

People  V.  Pennington,  267  111.  45. 

Correctiiig  to  Show  Amig^Dment 

If  there  is  an  arraignment  and  plea  prior  to  the  impaneling 
of  the  jury,  but  a  failure  to  make  a  minute  of  the  same,  a  record 
thereof  may  be  made,  by  order  of  the  court,  nunc  pro  tunc. 

Parkinson  v.  People,  135  111.  401. 

The  record  must  show  that  the  indictment  was  returned  in 
to  open  court;  that  defendant  entered  a  plea  to  the  indictment; 
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that  the  trial  jury  was  impaneled  and  sworn  and  that  the  defend- 
ant was  present  at  the  trial. 

People  V.  Gray,  261  111.  140. 
Hubbard  v.  People,  197  111.  15. 

An  amendment  must  be  based  upon  some  official  or  qu(^s^ 
official  note,  memorandum  or  memorial  paper  remaining  in 
the  files  of  the  court.  Reporter's  notes  can  not  be  made  the 
basis  for  amendment  of  record. 

People  V.  Petrie,  294  111.  366. 

PLEA: 
In  General: 

The  arraignment  and  plea  has  always  by  the  practice  in  cases 
of  felony,  been  regarded  as  essential  to  the  formation  of  the 
issue,  to  be  tried  by  the  jury,  but  in  cases  of  misdemeanor  the 
practice  allows  the  plea  of  not  guilty  to  be  entered  without 
arraignment  and  may  be  entered  by  counsel.  But  the  practice 
is  uniform,  both  in  England  and  this  country,  in  requiring  the 
formation  of  an  issue  to  sustain  a  verdict.  Without  it  there 
is  nothing  to  be  tried  by  the  jury. 

Johnson  v.  People,  22  111.  314. 

KeceBsity 

In  all  criminal  proceedings  and  in  misdemeanors,  it  is 
necessary  that  the  plea  of  defendant  should  be  entered. 

Phillips  V.  People,  11  App.  340. 
People  V.  Goff,  211  App.  122. 

It  is  the  duty  of  the  court,  upon  the  trial  of  all  misdemeanor 
cases  to  require  the  defendant  to  plead,  or  to  incorporate  a  plea 
of  not  guilty  into  the  record,  and  thereby  make  an  issue  before 
trial.  An  issue  must  be  formed  before  a  verdict  can  be  sus- 
tained. That  issue  may  be  made  by  arraignment  and  plea  of 
not  guilty,  or  in  misdemeanor  cases,  by  announcement  orally 
in  open  court,  that  the  defendant  is  not  guilty,  or  where  the 
defendant  stands  mute,  the  cgurt  may  enter  a  plea  of  not  guilty. 
But  in  everv  case,  before  a  verdict  can  be  sustained  the  record 
must  show  that  an  issue  was  made  by  a  plea  of  not  guilty. 

People  V.  McCarthy,  176  App.  499. 

Arraignment  and  plea  are  necessary  to  form  issue  for  trial. 

Parkinson  v.  People,  135  111.  401. 
People  V.  Standish,  185  App.  485. 

Without  a  plea  there  is  nothing  to  try. 

Ayles worth  v.  People,  65  111.  301. 
People  V.  Ezell,  155  App.  298. 
Persefield  v.  People,  100  App.  488. 

Without  an  issue  being  formed  in  a  criminal  case,  there  can 
be  nothing  to  try,  and  a  party  convicted  without  such  an  issue 
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being  formed  can  not  properly  be  sentenced,  and  this  where 
defendant  waived  arraignment,  copy  of  indictment,  list  of  jurors 
and  witnesses,  but  no  plea  shown. 

Hoskins  v.  People,  84  111.  87. 

Where  a  defendant  never  pleaded  to  an  indictment,  nor  con- 
sented to  a  trial  by  jury  without  a  plea,  a  judgment  of  conviction 
is  erroneous.  There  was  no  issue  for  the  jury  to  try. 

Price  V.  People,  9  App.  36. 

It  is  error  to  proceed  to  trial  without  defendant  being  arraigned 
and  no  plea  having  been  entered  by  him  or  in  his  behalf  and  this 
error  is  not  cured  by  agreement  of  defendant  that  trial  be  heard 
by  court  without  a  jury. 

Miller  v.  People,  47  App.  472. 
Avery  v.  People,  ii  App.  332. 
Gould  V.  People,  89  111.  216. 

It  is  error  even  in  cases  of  misdemeanor  to  put  defendant 
upon  trial  without  entering  his  plea,  but  announcing  himself 
ready  for  trial  is  in  effect  entering  his  plea. 

Spicer  v.  People,  11  App.  294. 

Where  defendant  charged  with  felony  has  not  pleaded,  he 

may,  in  event  of  conviction,  have  the  judgment  arrested. 
McKevitt  V.  People,  208  111.  460. 

In  cases  of  misdemeanor  plea  of  not  guilty  may  be  entered 
without  arraignment  and  may  be  entered  by  counsel. 

Johnson  v.  People,  22  111.  314. 

Time  For  Plea 

The  criminal  code  as  to  arraignment  and  plea,  contemplates 
an  arraignment  and  plea  of  not  guilty  before  trial.  A  record 
amended  by  nunc  pro  tunc  order,  that  defendant  then  and  there 
appeared  in  open  court  and  "stated  he  was  ready  for  trial,"  is 
not  sufficient  to  make  an  issue  of  the  guilt  or  innocence  of  the 
defendant  as  required  by  the  statute. 

People  V.  McCarthy,  176  App.  499. 
Cf.  Spicer  v.  People,  11  App.  294. 

Mvit  Be  Entered  of  Becord 

In  all  criminal  proceedings  and  in  misdemeanors,  it  is  neces- 
sary that  the  plea  of  defendant  should  be  entered  of  record. 

Phillips  V.  People,  ix  App.  340. 

Record  must  show  defendant  was  present  and  entered  a  plea 
to  the  indictment. 

People  V.  Gray,  261  111.  140. 
Parkinson  v.  People,  135  111.  401. 
Gould  v.  People,  89  111.  216. 
Yundt  V.  People,  65  111.  372. 
Aylesworth  v.  People,  65  III.  301. 
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Not  Guilty: 
Statute 

Upon  the  arraignment  of  a  prisoner,  it  shall  be  sufficient, 

without  complying  with  any  other  form,  to  declare  orally,  by 

himself  or  his  counsel,  that  he  is  not  guilty;  which  plea  shall 

be  immediately  entered  upon  the  minutes  of  the  court  by  the 

clerk,  and  the  mention  of  the  arraignment  and  such  plea  shall 

constitute  the  issue  between  the  People  of  the  State  and  the 

prisoner.  And  if  the  clerk  neglects  to  insert  in  the  minutes  the 

said  arraignment  and  plea,  it  may  and  shall  be  done  at  any 

time  by  order  of  the  court  and  then  the  error  or  defect  shall 

be  cured. 

Sec.  3  div.  XIII,  ch.  38,  Rev.  Stat 
Par.  4120,  vol  2,  Jones  &  Addington. 

The  accused  on  being  arraigned,  may  declare  orally,  by  him- 
self or  his  counsel,  that  he  is  not  guilty  and  if  he  enters  such 
a  plea  it  constitutes  the  issue  between  him  and  the  People.  He 
may  enter  a  plea  of  guilty,  or  if  he  stands  mute,  or  refuses  to 
plead,  the  court  is  required  to  order  a  plea  of  "not  guilty"  to 
be  entered. 

People  V.  Miller,  264  111.  148. 

Effeet  of  Flea  of  Kot  Gnflfj: 
— In  General 

Plea  of  not  guilty  puts  in  issue  every  material  allegation  of 
indictment. 

Hellyer  v.  People,  186  111.  550. 
People  V.  Brady,  272  111.  401. 

When  the  plea  is  not  guilty  and  the  cause  is  heard  by  a  jury, 
the  plea  admits  nothing.  Defendant  does  not  admit  any  matter 
material  to  his  conviction  as  charged  in  the  indictment,  but  all 
matters  not  expressly  admitted  must  be  proved. 

Marx  V.  People,  204  111.  248. 

The  plea  of  not  guilty  to  an  indictment  for  a  criminal  offense 
is  all  that  is  necessary  to  render  competent  any  evidence  that 
tends  to  prove  any  issue  involved,  and  it  is  no  objection  to 
testimony  which  tends  to  prove  one  defense  that  it  is  incon- 
sistent with  other  defenses  that  may  be  relied  upon.  The  defend- 
ant is  entitled  to  submit  his  testimony  to  the  jury  upon  all 

defenses  he  has. 

People  V.  Lee,  248  111.  64. 

The  criminal  code  provides  that  it  shall  be  sufficient  without 
any  other  form,  for  the  defendant  to  declare  orally  that  he 
is  not  guilty  and  that  that  plea  shall  constitute  the  issue  between 
the  people  and  the  prisoner.   It  thus,  in  terms,  dispenses  with 
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all  Other  pleas  and  forms  and  clearly  permits  all  meritorious 
defenses  to  be  made  under  the  plea  of  not  guilty  and  has  dis- 
pensed with  all  others  than  that  plea  unless  it  be  pleas  in 
abatement. 

People  V.  Goldberg,  210  App.  422. 
Hankins  v.  People,  106  111.  628. 

— Former  Conviction  or  Acquittal 
The  statute  renders  unnecessary  the  plea  of  autrefois  convict 
or  autrefois  acquit,  and  allows  such  defenses  to  be  made  under 
the  plea  of  not  guilty. 

Hankins  v.  People,  106  111.  628. 

The  defense  of  former  acquittal  or  conviction  may  be  made 
under  plea  of  not  guilty,  and  on  the  trial  the  party  accused  and 
the  particular  offense  may  be  shown  by  parol  testimony. 

People  V.  Brady,  272  111.  401. 
Swalley  v.  People,  116  111.  247. 
Hankins  v.  People,  106  111.  628. 
People  V.  McGinnis,  234  111.  68. 
People  V.  Heider,  225  111.  347. 
Dalton  V.  People,  224  111.  333. 

— Immunity 

The  defendant  is  entitled  to  the  benefit  of  alleged  immunity 
under  the  plea  of  not  guilty. 

Newlin  v.  People,  221  111.  166. 
People  V.  Goldberg,  210  App.  422. 
People  V.  Goldberg,  287  111.  238. 

— Matter  of  Abatement 

The  plea  of  not  guilty  does  not  allow  a  defendant  in  a  criminal 
cause  to  prove  matters  merely  in  abatement,  e.  g.  misnomer. 
In  criminal  proceedings,  the  indictment  must  state  the  Christian 
names,  and  if  not  known,  that  fact  should  be  averred.  Where 
defendant  files  proper  plea  in  abatement,  he  is  entitled  to  have 
an  issue  formed  and  tried  on  the  plea. 

Turner  v.  People,  40  App.  17. 
Hankins  v.  People,  106  111.  628. 

Amendment  of  Information 

Where  after  defendant  pleaded  not  guilty,  count  of  infor- 
mation is  amended  slightly  and  to  which  amended  count  no 
plea  was  filed,  the  defendant  had  the  right  to  plead  anew  to 
the  amended  count,  and,  if  he  did  not  do  so,  the  original  plea 

stood  to  the  amended  count. 

People  V.  Wancoski,  209  App.  47. 

WItlidrawal  of  Plea 

Defendant  may  withdraw  his  plea  of  not  guilty  during  the 
progress  of  the  trial. 

Graff  V.  People,  208  111.  312, 
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Leave  to  withdraw  plea  of  not  guilty  in  order  to  move  to 

quash  indictment,  is  within  the  sound  discretion  of  the  court. 
People  V.  Strauch,  247  111.  220. 

By  plea  of  not  guilty,  defendant  waives  his  right  to  move 
to  quash  indictment  and  whether  he  should  thereafter  be  per- 
mitted to  withdraw  his  plea  and  enter  motion  to  quash  rests  in 
sound  discretion  of  court. 

People  V.  Jones,  263  III.  564. 
People  V.  Munday,  280  111.  32. 

And  where,  after  overruling  the  motion  to  quash,  the  trial 
proceeds  without  objections  on  part  of  accused  that  his  plea 
was  not  renewed,  the  overruling  of  the  motion  to  quash  will  be 
regarded  as  having  re-instated  the  plea. 

People  V.  Afton,  258  111.  292. 

Standing  Mute 

In  all  cases  where  the  party  on  being  arraigned  obstinately 
stands  mute  or  refuses  to  plead,  the  court  shall  order  the  plea 
of  not  guilty  to  be  entered  on  the  minutes,  and  the  trial,  judg- 
ment and  execution  shall  proceed  in  the  same  manner  as  it 
would  have  done  if  the  party  had  pleaded  "not  guilty." 

Sec.  5,  div.  XIII,  ch.  38,  Rev.  Stat. 
Par.  4122,  vol.  2,  Jones  &  Addington. 

This  is  but  the  rule  of  procedure  at  common  law,  and  it  is 

necessary  that  such  a  course  be  pursued  in  order  to  protect  the 

rights  of  the  accused  where  he  is  often  too  ignorant  to  know 

and  fully  comprehend  what  his  rights  are  under  the  circumstances 

which  surround  him. 

Persefield  v.  People,  100  App.  48& 

And  plea  should  be  entered  of  record  where  an  accused  stands 

mute. 

McDonald  v.  People,  49  App.  357. 

Plea  of  Guilty: 
Explanatfon: 

— Statute 

In  cases  where  the  party  pleads  guilty,  such  plea  shall  not 
be  entered  until  the  court  shall  have  fully  explained  to  the 
accused  the  consequences  of  entering  such  a  plea;  after  which, 
if  the  party  persists  in  pleading  guilty,  such  plea  shall  be 
received  and  recorded,  and  the  court  shall  proceed  to  render 
judgment  and  execution  thereon,  as  if  he  had  been  found  guilty 
by  a  jury.  In  all  cases  where  the  court  possesses  any  discretion 
as  to  the  extent  of  the  punishment,  it  shall  be  the  duty  of  the 
court  to  examine  witnesses  as  to  the  aggravation  and  mitigation 
of  the  offense. 

Sec.  4,  div.  XIII,  ch.  38,  Rev.  Stat. 
Par.  4121,  vol.  2,  Jones  &  Addington. 
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— FtUl  Instructions 
Pleas  of  guilty  in  criminal  procedure  have  been  discouraged 
by  the  courts.  The  plea  can  only  be  entered  after  the  defendant 
has  been  fully  advised  by  the  coiu't  of  his  rights  and  consequences 
of  the  plea.  Mere  inquiry  whether  defendant  understands  that 
if  he  pleads  guilty  the  court  would  sentence  him  to  the  peniten- 
tiary is  no  explanation  whatever  on  behalf  of  the  court.  The 
length  of  term  and  his  right  of  trial  by  jury  must  be  explained 

by  the  court. 

Krolage  v.  People,  224  UL  456. 

Rule  applies  to  misdemeanors  as  well  as  felonies. 

People  V.  Sweetland,  210  App.  432. 

And  where  because  of  immature  age,  lack  of  experience  or 
lack  of  knowledge  of  English  language  on  part  of  accused,  the 
court  has  doubts  as  to  whether  the  accused  understands  the 
nature  of  the  charge,  the  court,  if  able  to  communicate  with  the 
prisoner,  should  explain  to  him  the  nature  of  the  charge,  as 
well  as  the  consequences  of  a  plea  of  guilty;  but  if,  by  reason 
of  being  unable  to  speak  the  language  of  the  prisoner,  the  court 
can  not  do  so,  it  should  appoint  competent  counsel  for  the 
accused,  to  see  that  the  character  of  the  charge  and  consequences 
of  the  plea  of  guilty  are  fully  understood,  before  accepting  such 
a  plea, — ^and  if — after  availing  itself  of  all  these  precautions 
and  safeguards,  the  court  is  still  in  doubt,  then,  as  before  sug- 
gested, the  plea  of  not  guilty  should  be  entered,  and  the  cause 

submitted  to  a  jury. 

Gardner  v.  People,  106  IlL,  76. 

On  indictment  for  larceny  and  receiving  stolen  property,  plea 

of  guilty  should  not  be  entered  without  full  explanation  by 

the  court  as  to  consequences  of  plea. 
People  V.  Glide,  200  App.  46. 

The  record  must  show  that  the  effect  or  consequences  of 

entering  a  plea  of  guilty  was  fully  explained  by  the  court  to 

the  defendant. 

People  V.  Petrie,  294  111.  366. 
People  V.  Harney,  276  111.  236. 
People  V.  Siracusa,  275  IlL  457. 

But  it  is  not  necessary  that  record  set  out  language  of  court, 
employed  in  explanation  of  consequences  of  such  plea. 

People  V.  Harney,  276  111.  236. 

It  is  presumed  that  court  discharged  its  duty. 

Marx  V.  People,  204  111.  248. 
People  V.  Walker,  250  111.  427. 

And  where  record  recites  that  accused  was  "duly  admonished 

by  the  court"  statute  held  sufficiently  complied  with. 
People  V.  Pennington,  267  111.  45. 
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And  where  record  shows  accused  was  admonished  by  the 
court  it  need  not  show  that  court  heard  evidence  on  plea  of 
guilty  as  to  matters  in  mitigation  or  aggravation  of  the  offense. 

People  V.  Ellsworth,  261  111.  275. 

Effect  of  Plea 

Where  the  defendant  pleads  guilty,  he  pleads  to  every  fact 
averred  in  the  indictment  and  admits  every  material  allegation 
thereof.  Plea  may  be  received  originally  or  upon  the  general 
issue  withdrawn,  and  it  is  considered  the  highest  character  of 
conviction  admissible  in  any  case,  for,  while  it  is  but  presump- 
tive evidence,  the  law  considers  it  to  rest  upon  the  strong  pre- 
sumption that  no  innocent  person  would  sacrifice  life,  liberty  or 
even  reputation  by  a  declaration  untrue  and  adverse  to  his 
personal  interest  and  comfort.  Confessio  facta  in  judicio  omni 
probatione  major  est.  This  plea  proceeds  to  the  full  extent  the 
charges  are  good  and  leaves  the  court  the  simple  duty  of  assess- 
ing the  penalty  and  pronouncing  judgment  even  to  the  extent 
of  death. 

Marx  V.  People,  204  111.  248. 

A  plea  of  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment, is  sufficient,  as  including  every  element  of  the  crime  as 
therein  charged. 

People  V.  Hartsig,  249  111.  348. 

The  effect  of  a  plea  of  guilty  is  a  record  admission  of  only 
whatever  is  well  alleged  in  the  indictment.  If  the  latter  is  insuffi- 
cient, it  confesses  nothing.  By  a  plea  of  guilty  defendant  simply 
confesses  that  he  is  guilty  in  manner  and  form  as  charged  in 
the  indictment  and  if  the  indictment  charges  no  criminal  offense, 
or  is  otherwise  totally  defective,  it  may  be  subsequently  attacked 
on  that  ground. 

Kalawanski  v.  People,  218  111.  481. 
People  V.  Weiss,  168  App.  502. 
People  V.  Paul,  167  App.  557. 

Irregularities  in  the  constitution  of  a  grand  jury  are  waived 
by  pleading  to  the  indictment,  and  this  doctrine  applies  to  all 
informalities  in  the  drawing  or  summoning  of  the  jurors  and 
questions  regarding  their  qualification,  but  does  not  extend  to 
cases  where,  because  of  a  fundamental  defect,  the  grand  jury 
is  without  jurisdiction  to  act.  Consent  could  not  give  the  court 
jurisdiction  to  sentence  a  defendant  on  a  charge  made  otherwise 
than  by  the  indictment  of  the  grand  jury.  He  could  waive 
objections  to  the  manner  in  which  the  grand  jurors  were  pro- 
duced before  the  court  and  to  the  qualifications  of  individual 
grand  jurors,  but  he  could  not  waive  the  charge  by  an  actual 
grand  jury. 

People  V.  Gray,  261  HI.  X40. 
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Withdrawal  of  Flea: 

— In  General 

Leave  to  withdraw  a  plea  of  guilty  should  be  granted  where 

the  ends  of  justice  will  be  best  served  by  permitting  a  plea  of 

not  guilty  in  its  stead.   All  courts  should  so  administer  the  law 

and  construe  the  rules  of  practice  as  to  secure  a  hearing  upon 

the  merits,  if  possible.   The  law  favors  a  trial  upon  the  merits 

by  jury. 

Krolage  v.  People,  224  111.  456. 

The  court  should  vacate  the  judgment  on  a  plea  of  guilty  and 
permit  the  plea  to  be  withdrawn  when  it  appears  that  the  plea 
was  entered  inadvisedly  or  in  consequence  of  misrepresentation 
of  counsel. 

People  V.  Walker,  250  111.  427. 

Or  where  officer  arresting  defendant  assured  him  that  if  he 
would  plead  guilty  he  would  be  released  on  probation. 

People  V.  Byzon,  267  111.  498. 

Should  especially  be  permitted  where  mental  incapacity  appears. 

Gardner  v.  People,  106  111.  76. 

Or  where  defendant  is  of  immature  age  and  unacquainted 
with  the  law  and  with  the  methods  of  criminal  procedure. 

People  V.  Walker,  250  111.  427. 
People  V.  Byzon,  267  111.  498. 
Gardner  v.  People,  106  111.  76. 

— Discretion  of  Court 

Within  limits,  the  application  is  addressed  to  the  sound  dis- 
cretion of  the  court. 

Gardner  v.  People,  106  111.  76. 
People  V.  Turner,  260  111.  84. 

It  is  a  judicial  discretion  which  should  always  be  exercised  in 
favor  of  innocence  and  liberty. 

Krolage  v.  People,  224  111.  456. 

And  if  abused  is  subject  to  review. 

People  V.  Walker,  250  111.  427. 
People  V.  Byzon,  267  111.  498. 

Plea  in  Abatement 

Such  a  plea  must  always  precede  the  plea  of  not  guilty  because 
a  plea  of  not  guilty  waives  all  precedent  irregularities. 

People  V.  Beak,  291  111.  449. 

Must  be  definite  and  disclose  grounds  relied  on. 

Brennon  v.  People,  15  III.  511. 

And  if  good  in  form  and  substance  defendant  is  entitled  to 

have  the  issue  tendered  tried  by  a  jury. 
Amam  v.  People,  76  111.  188.' 
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Great  strictness  is  required  in  framing  them.  They  must  be 
signed  by  counsel, — they  must  specify  truly  the  parties  in  the 
cause.  I'he  law  requires  the  strictest  technicality,  especially  in 
the  title  of  the  cause,  the  court  and  term  and  time  and  every- 
thing which  serves  to  identify  it  with  the  cause  in  which  it  is 
intended  to  be  filed.  Pleas  in  abatement  and  misnomer  can  not 
be  pleaded  after  a  general  imparlance  or  continuance. 

Davids  v.  People,  192  111.  176. 

On  indictment  for  a  misdemeanor,  if  the  defendant  plead  in 
abatement  and  it  be  found  against  him,  this  is  the  end  of  his 
defense,  and  the  court  proceeds  to  judgment.  The  same  jury 
may  try  the  issue  joined  on  a  plea  filed  by  one  where  others 
jointly  indicted  plead  not  guilty.  The  whole  of  the  issues  may 
be  presented  to  the  same  jury  and  a  general  finding  of  guilty 
will  justify  a  judgment. 

Schram  v.  People,  29  111.  162. 

The  plea  of  not  guilty  does  not  allow  a  defendant  to  prove 
matters  merely  in  abatement. 

Turner  v.  People,  40  App.  17. 
Hankins  v.  People,  106  111.  628. 

A  misnomer  of  the  defendant  in  an  indictment  or  informa- 
tion may,  and  must  be  pleaded  in  abatement. 

People  V.  Beak,  291  111.  449. 
People  V.  Weir,  295  111.   268. 


CHAPTER  Vm  • 

BILL  OF  PARTICULARS 


CIVIL  ACTIONS: 

Purpose 

Right  to: 
In  General 
Specific  Actiongs 

— Contracts 

— Libel  and  Slander 

— Eminent  Domain 

— Negligence 

— Assumpsit 
Discretion  of  Gonrt 
Waiyer 

How  Obtained 
Requisites  and  Sufficiency 
Scope  and  Effect : 

In  General 

As  an  Admission 

Befreshing  Memory 

Amendment 
y furiance : 

Firoof 

Declaration 

Reading  to  Jury 
T^en  by  Jury 
Not  Part  of  Record 

CRIMINAL  TRIALS: 
Object 
Right  to: 

In  General 
Specific  Offenses  t 

— Contempt 

— Confidence  Game 

— Conspiracy 

— Crime  Against  Nature 

— Embezzlement 

— Illegal  Sale  of  Liquor 

Discretion  of  Court 
Requisites  and  Sufficiency 
Scope  and  Effect 
Reading  to  Jury 
Taken  bv  Jury 
Instructions  to  Jury 

10  145 


146  JURIES  AND  JURY  TRIALS 

CIVIL  ACTIONS: 
Purpose 

The  purpose  of  a  bill  of  particulars  is  to  give  notice  of  the 
items  and  amounts  for  which  claim  is  made  and  to  apprise  de- 
fendant of  what  is  to  be  met  at  the  trial. 

Star  Brewery  v.  Fams worth,  172  111.  247. 

Wilson  V.  Wilson,  J25  App.  385. 

Citizens  Sav.  Assn.  v.  Weaver,  127  App.  252. 

The  object  of  a  bill  of  particulars  is  to  inform  the  defendant 
of  the  claim  he  is  called  upon  to  defend  against. 

McKinnie  v.  Lane,  230  111.  544. 

Waidner  v.  Pauly,  141  111.  442. 

Gresham  v.  Shonts,  170  App.  296. 

Citizens  Sav.  Assn.  v.  Weaver,  127  App.  252. 

Harbaugh  v.  City  of  Sullivan,  206  App.  496. 

A  bill  of  particulars  is  an  amplification,  or  more  particular 
specification  of  the  matter  set  forth  in  the  pleading.  The  declara- 
tion, plea,  or  notice  of  set-ofif  may  be  so  general  in  its  terms  that 
the  opposite  party  will  not  be  fully  apprised  of  the  demand  which 
will  be  set  upon  the  trial,  and  he  is  therefore  permitted  to  call 
on  his  adversary  to  give  a  more  detailed  and  particular  state- 
ment of  the  claims  on  which  he  intends  to  rely.  When  the  bill  is 
furnished  it  is  deemed  a  part  of  the  declaration,  plea,  or  notice  to 
which  it  relates,  and  is  construed  in  the  same  way  as  though  it 
had  originally  been  incorporated  in  it. 

O'Leary  v.  People^  88  App.  60. 
McDonald  v.  People,  126  111.  150. 

Right  to: 
In  General 

A  bill  of  particulars  is  demandable  in  all  kinds  of  actions  and 
proceedings  where,  by  reason  of  the  generality  of  the  claim  or 
charge,  the  adverse  party  is  unable  to  know  with  reasonable  cer- 
tainty what  he  is  required  to  meet.  The  practice  in  this  respect 
is  foimded  on  the  clearest  principle  of  justice  and  should  not  be 
departed  from  in  any  case  where  the  circumstances  require  an 
application  of  the  principle. 

Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  &  E.  R.  Co.,  IJ2  111.  589. 
American  Rolling  Mill  Co.  v.  O.  I.  &  M.  R.  R.  Co.,  120  App.  614. 

Specific  Actions: 
— Contracts 

May  be  demanded  in  actions  on  contract  for  breach  of  war- 
ranty. 

Heenan  v.  Redman,  loi  App.  603. 

— Libel  and  Slander 

Where  the  allegations  in  the  declaration  in  an  action  for 
slander  are  not  specific  enough  to  fully  apprise  the  defendant  of 
the  cause  of  action  in  its  statement  of  the  actual  words  uttered, 
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or  to  whom  or  in  whose  presence,  or  the  place  where  uttered, 
the  court  may  and  upon  proper  application  should  order  the  filing 
of  a  bill  of  particulars  so  that  defendant  may  have  a  fair  chance 
to  prepare  for  the  trial. 

American  Mill  Co.  v.  Ohio  Iron  Co.,  120  App.  614. 

— Eminent  Domain 

The  right  is  recognized  in  condemnation  proceedings  as  to 
character  of  improvement  proposed  to  be  made. 

Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  &  E.  R.  Co.,  112  111.  589. 
Tedens  v.  Sanitary  Dist.,  149  111.  87. 

— Negligence 

The  practice  of  requiring  bill  of  particulars  in  actions  based 
on  negligence  has  not  been  adopted  in  Illinois. 

Chicago  &  A.  R.  Co.  v.  Smith,  10  App.  359. 

— Assumpsit 

A  plea  of  set-off  being  in  the  nature  of  a  declaration  in  a 
cross-action,  bill  of  particulars  may  be  required  to  be  filed. 

Howe  V.  Frazer,  117  111.  191. 

DlscretioB  of  Conrt 

Whether  or  not  a  plaintiff  shall  be  ruled  to  furnish  a  bill  of 
particulars  in  a  given  case,  is  a  matter  resting  in  the  sound  legal 
discretion  of  the  court. 

Gresham  v.  Shonts,  170  App.  296. 

A.  R.  Mill  Co.  V.  Ohio  Iron  Co.,  120  App.  614. 

The  action  of  the  court  in  making  or  refusing  a  rule  on  plain- 
tiff will  not  be  reviewed  unless  it  be  shown  clearly  that  such 
discretion  was  abused. 

Gresham  v.  Shonts,  170  App.  296. 

A.  R.  Mill  Co.  V.  Ohio  Iron  Co.,  120  App.  614. 

Wairer 

The  motion  must  be  made  seasonably  and  not  wait  until  the 
allowance  of  it  would  necessitate  a  suspension  of  the  proceed- 
ings in  the  trial  or  a  continuance  of  the  case.  If  party  fails  so  to 
do,  he  will  be  regarded  as  having  waived  his  right. 

Miller  v.  Grand  Lodge  Brotherhood  of  Railroad  Trainmen, 

282  111.  430. 
Fowler  v.  Myers,  59  App.  248. 
Howe  V.  Frazier,  117  111.  191. 

And  may  be  so  waived  by  pleading  to  the  merits. 

Rutter  &  Co.  v.  McLaughlin,  257  111.  199. 
McCarthy  v.  Mooney,  41  111.  300. 

And  is  waived  by  going  to  trial  without  objection  to  its  ab- 
sence. 

Eddie  v.  Eddie,  61  111.  134.  ,  .  /    .    . 

Dorrance  v.  Dearborn  PoweV  Co.,  136  App.  86. 
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How  Obtained 

If  a  defendant  is  not  sufficiently  advised  on  the  claim  of  the 
plaintiff  from  the  declaration  filed  to  enable  him  to  plead  to  the 
action,  he  should  move  the  court  to  require  that  he  be  advised  of 
the  character  of  the  plaintiff's  claim  by  a  bill  of  particulars. 

Rutter  &  Co.  v.  McLaughlin,  257  IlL  199. 

Requisites  and  Suffidenqr 

Slight  ambiguity  in  bill  of  particulars  is  not  fatal;  a  bill  of 

particulars  is  sufficient  if  it  informs  the  defendant  of  the  nature 

of  plaintiff's  claim. 

Maloney  v.  Madden,  153  App.  271. 

A  bill  of  particulars  is  sufficient  if  it  enables  the"  adverse 
party  to  know  with  a  fair  degree  of  certainty  what  he  is  re- 
quired to  meet. 

Gresham  v.  Shonts,  170  App.  296. 

An  omission  in  a  bill  of  particulars  of  a  matter  well  known  to 
adversary  is  immaterial. 

Yawger  v.  Backs,  119  App.  61. 

If  bill  of  particulars  is  not  sufficiently  explicit,  a  motion 
should  be  made  for  a  more  specific  bill. 

McCarthey  v.  Mooney,  41  111.  300. 

A  bill  of  particulars  may  be  abandoned  by  proper  notice. 

Waidner  v.  Pauly,  141  111.  422. 

If  the  ad  damnum  is  increased  beyond  amount  called  for  in 
bill  of  particulars,  refusal  of  court  to  order  new  bill  of  particu- 
lars, not  reversible  error. 

Moon  V.  Yarian,  147  App.  383. 

Precision  and  exactitude  of  statement  in  a  bill  of  particulars 
are  not  required  in  Municipal  Court  in  cases  where  written  plead- 
ings are  not  essential.  A  bill  of  particulars  is  sufficient  if  it 
apprise  defendant  of  the  nature  and  character  of  the  demand 
made  against  him. 

Toledo  Scale  Co.  v.  Tyden,  141  App.  21. 

In  suit  for  tort,  bill  of  particulars  should  consist  of  brief  state- 
ment of  nature  of  the  tort  and  such  further  facts  as  will  reason- 
ably inform  defendant  of  the  nature  of  the  case,  but  need  not  set 
forth  the  cause  of  action  with  the  particularity  required  in  a 
declaration  at  common  law. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Houren,  139  App.  116. 
Affd.  236  111.  620. 

A  bill  of  particulars  in  a  fourth  class  case  in  municipal  court 
need  onlv  state  nature  of  plaintiff's  demand. 

Schultze  V.  Gottschalk,  152  App.  aa  . 
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Scope  and  Effect : 

In  GMieral 

The  effect  of  a  bill  of  particulars  is  to  limit  and  restrain  the 
plaintiff  on  the  trial,  to  the  proof  of  the  particular  cause  or 
causes  of  action  therein  mentioned. 

McKinnie  v.  Lane,  230  111.  544. 

Morton  v.  McClure,  22  111.  257. 

Wilson  V.  Wilson,  125  App.  385. 

Quandt  v.  Ernst,  143  App.  299. 

Amer.  Rolling  Mill  v.  Ohio  Iron  Co.,  120  App.  614. 

Hess  V.  Dawson,  51  App.  146. 

Harbaugh  v.  City  of  Sullivan,  206  App.  496. 

Dickson  v.  Owens,  134  App.  561. 

The  purpose  of  a  bill  of  particulars  is  to  limit  the  rights  of 
recovery  to  the  grounds  and  amounts  therein  specified. 

Star  Brewery  v.  Famsworth,  172  111.  247. 
Waidner  v.  Pauly,  141  111.  442. 
Humphrey  v.  Phillips,  57  111.  132. 
Porter  v.  Horton,  80  App.  333. 

Where  a  bill  of  particulars  has  been  filed,  as  a  general  rule,  the 
recovery  must  be  confined  to  the  amount  stated  in  the  bill  of 
particulars. 

Hess  Co.  V.  Dawson,  149  111.  138. 

Where  a  party  files  a  bill  of  particulars  he  is  bound  to  prove 
such  a  case  as  is  therein  stated,  or  enough  of  it  to  warrant  a 
recovery. 

City  of  Chicago  v.  Rustin,  99  App.  47. 

A  bill  of  particulars  is  restrictive  of  the  right  of  recovery 
stated  in  the  declaration  and  it  is  error  to  admit  proof  of  a  cause 
of  action  or  damages  not  therein  specified. 

Colwell  V.  Brown,  103  App.  22. 

A  bill  of  particulars  limits  the  claims  for  which  recovery  can 
be  had  to  those  specifically  set  forth  in  it,  but  does  not  limit  the 
introduction  of  evidence  tending  to  prove  such  claims. 

Casey  v.  Vandeventer,  76  App.  628. 

Evidence  of  matters  not  included  in  a  bill  of  particulars  is 

competent  in  an  action  on  a  promissory  note  for  the  purpose  of 

rebutting  proof  of  payment,  by  showing  that  payment  was  in 

connection  with  other  transactions. 

Robertson  v.  Emerich,  88  App.  522. 

Neither  does  it  prevent  the  recovery  of  a  less  amount  than  is 
claimed  therein. 

Casey  v.  Vandeventer,  76  App.  628. 

The  bill  of  particulars  operates  in  practice  merely  to  give  proper 
notification  to  the  adverse  party  of  the  nature  and  grounds  of 
the  claim  to  be  presented.  It  has  served  that  purpose  if  from  it, 
the  litigants  are  apprised  of  that  which  they  will  have  to  meet. 

Porter  v.  Horton,  80  App.  333. 


150  JURIES  AND  JURY  TRIALS 

As  an  Admission 

Like  all  other  statements  and  admissions  it  may  be  admitted 
in  evidence  for  the  consideration  of  the  jury.  If  so  taken,  it 
must  be  offered  as  a  whole  like  an  admission  of  any  other  kind. 

Thompson  v.  Hovey,  43  111.  197. 

'Befreshlng  Memory 

May  be  used  to  refresh  party's  memory  where  same  was  made 
out  under  his  direction  and  he  knew  same  to  be  correct. 

Chicago  &  W.  Coal  Co.  v.  Liddell,  69  111.  639. 

Amendment 

Although  a  bill  of  particulars  restricts  plaintiff  to  the  particular 
cause  of  action  therein  set  forth,  it  is  subject  to  amendment  as 
any  other  pleading. 

VVaidner  v.  Pauly,  141  111.  442. 
Brownell  v.  Critchfield,  96  Ap£.  84. 
Morton  v.  McClure,  22  111.  257. 

And  court  should  permit  amendment  that  it  may  conform  to 
the  evidence. 

McKinnie  v,  Lane,  230  111.  544. 


Proof 

The  proof  must  correspond  with  the  allegations  and  bill  of 
particulars. 

Township  of  Lovington  v.  Adkins,  232  111.  510. 
McKinnie  v.  Lane,  230  111.  544. 
Waidner  v.  Pauley,  141  111.  442. 

Where  the  bill  has  not  misled  the  opposite  party,  he  can  not 
take  advantage  of  it  to  exclude  the  offered  proof. 

Moline  Water  Power  Co.  v.  Nichols,  26  111.  90. 

Declaration 

A  court  can  not  go  outside  of  the  declaration  to  ascertain  the 
cause  of  action.  A  bill  of  particulars  filed  under  a  rule  of 
court  is  no  part  of  the  declaration  and  the  declaration  can  not  be 
aided  by  reference  to  it. 

Fish  V.  Farwell,  160  111.  236. 

Hess  Co.  V.  Dawson,  149  111.  138. 

Eggleston  v.  Buck,  24  111.  262. 

Hart  V.  Tolman,  6  111.  i. 

Dunlap  V.  Brotherhood  of  Ry.,  206  App.  209. 

Rochester  German  Ins.  Co.  v.  Heffron,  220  111.  514. 

When  a  bill  of  particulars  has  been  filed  in  a  case,  the  instruc- 
tions should  confine  the  consideration  of  the  jury  to  evidence 
supporting  the  charges  stated  in  the  bill  of  particulars. 

Waidner  v.  Pauly,  141  111.  142. 

Town  of  Lovington  v.  Adkins,  232  111.  510. 
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t(>  Jury 

A  bill  of  particulars?  may  be  read  to  the  jury  and  commented 
upon. 

Miller  v.  Miller,  i6  111.  296. 
Thompson  v.  Hovey,  43  111.  197. 

Taken  by  Jury 

A  bill  of  particulars  may  be  sent  to  jury  room  as  part  of  plead- 
ings, although  erroneously  admitted  in  evidence. 

Schreffler  v.  Fuller,  208  App.  630. 

Cf .  Citizens  Sav.  Assn.  v.  Weaver,  127  App.  252. 

Not  Part  of  Record 

Bill  of  particulars  is  no  part  of  record  unless  preserved  by  bill 
of  exceptions. 

Star  Brewery  v.  Famsworth,  172  111.  247. 
Eggleston  v.  Buck,  24  111.  262. 
Harbaugh  v.  City  of  Sullivan,  206  App.  496. 
Lepman  v.  Woldert  Co.,  133  App.  362. 
Barritt  v.  Steidringer,  196  App.  229. 
Boyles  v.  Chytraus,- 175  111.  370. 
Reichart  v.  Wiener,  170  App.  332. 
Dumbeck  v.  Walsh,  179  App.  239. 

CRIMINAL  TRIALS: 
Object 

The  object  of  a  bill  of  particulars  is  to  give  the  defendant 
notice  of  the  specific  charge  against  him  and  to  inform  him  of 
the  particular  transactions  brought  in  question  so  that  he  may 
be  prepared  to  make  his  defense. 

People  V.  Depew,  237  III.  574. 
McDonald  v.  People,  126  111.  150. 
Cooke  V.  People, '231  111.  9. 

Right  to : 
In  General 

A  defendant  is  not  entitled  to  a  bill  of  particulars  as  a  matter 
of  right. 

People  V.  Poindexter,  243  111.  68. 
People  V.  Gerold,  265  111.  448. 

It  is  only  required  when  defendant  can  not  properly  prepare 
his  defense  without  such  bill. 

People  V.  Gerold,  265  111.  448. 
Kelly  V.  People,  192  III.  119. 
People  V.  Nail,  242  111.  284. 

Or  where  the  indictment  does  not  sufficiently  advise  the  de- 
fendant what  it  is  with  which  he  is  charged. 

People  V.  Poindexter,  243  111.  68. 

Whenever  an  indictment  is  so  general  as  to  give  the  defend- 
ant inadequate  notice  of  the  charge  against  him,  the  court  will, 
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upon  his  application  require  to  be  rendered  to  him,  a  bill  of  par- 
ticulars or  statement  of  the  facts  constituting  the  offense  intended 
to  be  charged  against  him. 

Gilmore  v.  The  People,  87  App.  128. 
People  V.  Ceroid,  265  111.  448. 

It  is  not  necessary  where  the  indictment  itself  sufficiently  in- 
forms the  defendant  of  the  crime  with  which  he  is  charged  to 
enable  him  to  prepare  his  defense. 

People  V.  Klein,  292  111.  420. 
Gallagher  v.  People,  211  ill.  158. 
Dubois  V.  People,  200  111.  157. 
People  V.  O'Farrell,  247  111.  44. 

A  motion  for  a  bill  of  particulars  in  a  criminal  case  may  be 
denied  where  all  the  material  facts  proved  are  shadowed  forth 
with  sufficient  particularity  in  the  various  counts  of  the  indict- 
ment. 

People  V.  Curran,  207  App.  264. 
Specific  Offenses  s 

— Contempt 

It  is  not  the  practice  to  furnish  bills  of  particulars  in  contempt 
cases. 

Christensen  v.  People,  114  App.  40. 
People  V.  Rushworth,  294  111.  455. 

r 

— Confidence  Crwme 

The  indictment  sufficiently  identifies  the  offense  where  it 
alleges  the  name  of  the  victim. 

Dubois  V.  People,  200  111.  157. 
People  V.  Weil,  244  111.  176. 

— Conspiracy 

It  is  a  matter  of  discretion  in  indictments  for  conspiracy. 

People  V.  Poindexter,  243  111.  68. 
People  V.  Nail,  242  111.  284. 
Christensen  v.  People,  114  App.  40. 
Gallagher  v.  People,  211  111.  158. 
Cooke  V.  People,  231  111.  9. 
Smith  V.  People,  239  111.  91. 
People  V.  Munday,  ^  III.  32. 

May  be  ordered  where  indictment  is  general. 

McDonald  v.  People,  126  111.  150. 
Townc  V.  People,  89  App.  258. 

And  overt  acts  are  not  charged. 
Sullivan  v.  People,  108  App.  328. 

In  a  criminal  case  for  conspiracy,  it  is  not  error  to  refuse  a 
bill  of  particulars  where  defendants  are  not  restricted  in  their 
defense  by  such  refusal  and  the  charges  in  the  indictment  are 
known  to  them  all. 

People  V.  Curran,  207  App.  264. 
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The  court  did  not  err  in  denying  the  motion  for  a  bill  of  par- 
ticulars, for  the  reason  that  the  indictment  in  itself  gave  suf- 
ficient information  of  the  crime  charged,  and  there  is  nothing 
in  the  proof  which  shows  that  defendants  were  taken  by 
surprise,  or  were  in  any  way  prejudiced,  because  of  lack  of 
knowledge  of  the  particular  facts  upon  which  the  state  depended 
for  conviction.  All  the  substantial  and  material  facts  proved 
are  shadowed  forth  with  sufficient  particularity  in  the  various 
cotmts  of  the  indictment,  and  evidence  properly  received  in 
support  of  them. 

People  V.  Smith,  144  App.  129. 

— Crime  Against  Nature 

An  indictment  which  informs  the  defendant  in  the  langfuage 
of  the  statute,  that  he  is  charged  with  the  crime  against  nature 
with  and  upon  a  named  person,  averred  to  be  a  "man"  and 
a  "male  person"  is  sufficient. 

Kelly  V.  People,  192  111.  119. 
Honselman  v.  People,  168  111.  IJ2, 

— Embezzlement  ^^_ 

Bill  may  be  required  where  count  is  indefiinte. 
People  V.  Ceroid,  265  111.  448. 

— Illegal  Sale  of  Liquor 

The  state  will  not  be  required  to  furnish  facts  in  prosecution 
for  illegal  sale  of  liquors  where  they  are  more  likely  to  be  better 
known  by  the  defendant. 

People  V.  McCanney,  205  App.  91. 
People  V.  Jovce,  154  App.  13. 
People  V.  Walker,  154  App.  3. 
People  V.  Brown,  150  App.  365. 

IMseretion  of  Coiurt 

The  motion  of   defendant   for  a   rule   requiring  the   state 
to  furnish  a  bill  of  particulars  before  entering  upon  the  trial 
presents  a  matter  resting  in  the  sound  discretion  of  the  court, 
and  there  is  no  error  in  denying  the  same. 
People  V.  Donaldson,  255  111.  19. 

The  requiring  of  a  bill  of  particulars  is  within  the  sound  dis- 
cretion of  the  court. 

People  V.  Munday,  280  111.  32. 
People  V.  Gray,  251  111.  431. 
People  V.  O'Farrell,  247  111.  44. 
People  V.  Weil,  244  111.  176. 
People  V.  Poindexter,  243  111.  68. 
People  V.  Nail,  242  111.  284. 
Gallagher  v.  People,  211  Ul.  158. 
Dubois  V.  People,  200  111.  157. 
Christensen  v.  People,  114  App.  40. 
Sullivan  v.  People,  108  App.  328. 
People  V.  Weil,  243  111.  208. 
People  V.  McCanney,  205  App.  91. 
People  V.  Curran,  207  App.  264. 
People  V.  Bush,  150  App.  48. 
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The  court  has  a  wide  discretion  in  granting  or  refusing  to 
grant  a  bill  of  particulars. 

People  V.  Smith,  239  111.  91. 
People  V.  Brown,  150  App.  365. 
People  V.  Walker,  154  App.  3. 
People  V.  Joyce,  154  App.  13. 
People  V.  Munday,  204  App.  24. 

And  its  action  will  not  be  reviewed  unless  it  is  made  to  appear 
that  the  defendant  could  not  properly  prepare  his  defense  with- 
out such  a  bill  or  that  he  was  injured  by  failure  to  furnish  it. 

People  V.  McCanney,  205  App.  91. 
People  V.  Brown,  150  App.  365. 

But  where  either  is  shown  action  will  be  reviewed. 

People  V.  Ceroid,  265  111.  448. 

Requisites  and  Sufficiency 

The  character  of  the  bill  rests  in  the  sound  legal  discretion  of 
the  trial  court. 

People  V.  Munday,  280  111.  32. 
People  V.  Gray,  251  111.  431. 
People  V.  McCanney,  205  App.  91. 

If  the  bill  of  particulars  has  not  been  sufficiently  specific,  the 
defendant  may  demand  one  more  definite  and  certain. 

People  V.  Depew,  237  111.  574. 

The  requiring  of  a  more  specific  bill  of  particulars  is  in  the 
sound  discretion  of  the  trial  court  and  a  refusal  to  require  one 
is  not  ground  for  reversal,  where  the  defendant  is  in  no  way 
injured  by  such  refusal. 

People  V.  Nail,  242  111.  284. 
People  V.  Bush,  150  App.  48. 

The  States  attorney  may  be  permitted,  of  his  own  motion,  to 

file  an  additional  bill  of  particulars. 
Coolie  V.  People,  231  111.  9. 

It  is  not  necessary  to  set  out,  either  in  the  indictment  or  a  bill 
of  particulars,  the  various  devices  and  means  resorted  to,  to 
obtain  the  confidence  of  the  prosecuting  witness  to  obtain  his 
money. 

People  V.  Weil,  244  111.  176. 
People  V.  Dubois,  200  111.  157. 
People  V.  Brady,  272  111.  401. 

Scope  and  Effect 

Its  effect  is  to  limit  the  evidence  to  the  transactions  set  out  in 

the  bill  of  particulars. 

People  V.  Depew,  237  111.  574. 
Regent  v.  People,  96  App.  189. 

But  only  limits  to  the  count  for  which  it  is  given. 
People  V.  Bush,  150  App.  48. 
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Bill  of  particulars  can  neither  help  nor  hurt  indictment. 

People.  V.  Depew,  237  111.  574. 

Under  plainest  principles  of  law,  relating  to  the  admission 
of  evidence,  under  an  averment  in  pleading, — treating  the  bill  of 
particulars  as  a  pleading, — the  evidence  should  be  confined  to  the 
offense  specified  in  the  bill  of  particulars;  otherwise  the  bill  of 
particulars  was  a  delusion,  a  legal  siiare,  furnished  for  the  pur- 
pose of  deceiving  the  defendants. 

McDonald  v.  People,  126  111.  150. 

WHfen  once  made,  it  concludes  the  rights  of  all  parties  who 
are  to  be  affected  by  it ;  and  he  who  has  furnished  a  bill  of  par- 
ticulars under  it  must  be  confined  to  the  particulars  he  has  speci- 
fied as  closely  and  effectually  as  if  this  constituted  essential 
allegations  in  a  special  declaration. 

O'Leary  v.  People,  88  App.  60. 

The  prosecution  is  not  required  to  set  out  in  the  bill  of  par- 
ticulars all  the  evidence  it  will  produce  in  support  of  the  charge. 
Any  evidence  tending  to  establish  the  transaction  set  forth  in 
the  bill  of  particulars  is  admissible. 

People  V.  Depew,  237  111.  574. 

If  a  bill  of  particulars  is  only  asked  and  given  as  to  one  count 

of  indictment,  it  is  proper  to  permit  evidence  under  other  counts 

of  the  indictment. 

People  V.  Bush,  150  App.  48. 

Reading  to  Jury 

Where  bill  of  particulars  is  filed  by  order  of  court,  on  request 

of  accused,  it  may  be  read  to  the  jury  by  the  states  attorney  in 

his  opening  statement  and  may  be  taken  to  the  jury  room. 
Cooke  V.  People,  231  111.  9,  134  App.  41. 

Taken  by  Jury 

It  is  not  reversible  error  to  permit  the  bill  of  particulars  to  be 

in  the  possession  of  the  jury  while  they  are  considering  their 

verdict. 

Cooke  V.  People,  231  111.  9. 

Instructions  to  Jury 

When  a  bill  of  particulars  has  been  filed  in  a  case  the  instruc- 
tions should  confine  the  consideration  of  the  jury  to  evidence 
supporting  the  charges  stated  in  the  bill  of  particulars. 

People  V.  Davis,  269  111.  256. 
McDonald  v.  People,  126  111.  150. 
People  V.  Emmel,  292  111.  477. 


CHAPTER  IX 

« 

SEPARATE  TRIALS 


CRIMINAL  ACnON: 

G^ieral  Rule 

Not  Matter  of  Right 

Application : 

Power  to  Criant 
When  Should  Be  Made 
BiseretJon  of  Court 
BoTlew 

CIVIL: 

Etaunent  Domain: 

Power  to  Grants 

— Statute 

Application 
Discretion  of  Coort 

Special  Assessment: 

BIgrht  to  Demand 
Discretion  of  Conrt 

Attachment : 

Interpleader 
Contract : 

Gonrt  May  Compel  Consolidation 

CRIMINAL  ACnON: 
General  Rule 

The  general  rule  is  that  parties  indicted  jointly  are  to  be  tried 
together. 

People  V.  Covitz,  262  111.  514. 
Doyle  V.  People,  147  111.  394. 
Maton  V.  People,  15  111.  537. 
People  V.  Goodman,  283  111.  414. 
People  V.  Hotz,  261  111.  238. 

Not  fifotter  Of  Right 

A  person  indicted  with  others  can  not  claim  a  separate  trial  as 
a  matter  of  right. 

People  V.  Covitz,  262  111.  514. 
Gillespie  v.  People,  176  111.  238. 
People  y.  Gerkowski,  250  IlL  230. 
Henry  v.  People,  198  111.  162. 
Doyle  V.  People,  147  111.  394. 
People  V.  Temple,  295  111.  463. 
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Application : 

Power  to  Grant 

Upon  a  proper  showing  the  court  may,  in  its  discretion,  award 
a  separate  trial. 

Gillespie  v.  People,  176  111.  238. 
Maton  V.  People,  15  111.  537. 

As  where  much  of  the  evidence  is  competent  as  against  one 
and  not  competent  against  the  other,  but  still,  in  effect,  very 
damaging  to  the  party  against  whom  such  evidence  is  not  com- 
petent. * 

White  V.  People,  81  111.  333. 

When  Should  Be  Made 

The  appHcation  should  be  made  before  the  jury  is  called  into 
the  box.  If  not  made  until  after  the  jury  is  sworn,  it  is  too  late 
in  the  absence  of  showing  that  knowledge  of  matters  affording 
basis  for  separate  trial  had  come  afterwards. 

People  V.  Anderson,  239  111.  168. 

Discretion  of  Conrt 

An  application  for  a  separate  trial  is  addressed  to  the  sound 
discretion  of  the  court. 

People  V.  Sobzcak,  286  III.  157. 
Covitz  V.  People,  262  111.  514. 
Henry  v.  People,  198  III.  162. 
Gillespie  v.  People,  176  111.  238. 
Doyle  V.  People,  147  111.  394. 
Maton  V.  People,  15  111.  537. 
People  V.  Gukowski,  250  111.  231. 
Schram  v.  People,  29  111.  162. 

Where  several  defendants  are  tried  together  and  convicted 
and  the  guilt  of  some  is  clear  while  that  of  one  or  more  of  them 
is  on  the  evidence  open  to  reasonable  doubt,  a  new  trial  may  be 
granted  to  such  defendant  or  defendants,  and  should  be  granted 
where  it  appears  that  a  separate  trial  of  such  defendants  will 
best  serve  the  ends  of  justice. 

People  V.  Goodman,  283  III.  414. 

Reiiew 

It  is  certain  that  the  action  of  the  court  in  denying  application 
will  not  be  reviewed  unless  there  is  a  clear  abuse  of  discretion. 

Gillespie  v.  People,  176  111.  238. 
Maton  V.  People,  15  111.  537. 
Johnson  v.  People,  22  111.  314. 
Spies  V.  People,  122  111.  i. 
Henry  v.  People,  198  111.  162. 
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CIVIL: 
E^minent  Domain: 
Power  to  Grant  t 

— Statute 

Any  number  of  separate  parcels  of  property,  situated  in  the 
same  county,  may  be  included  in  one  petition  and  the  compen- 
sation for  each  shall  be  assessed  separately,  by  the  same  or 
different  juries,  as  the  court  or  judge  may  direct. 

Div.  2,  sec.  5,  Qh.  47  Rev.  Stat. 
Par.  5255,  vol.  3,  Jones  &  Addington. 

The  statute  authorizes  the  compensation  for  separate  parcels 
of  property  to  be  assessed  by  the  same  jury  or  different  juries, 
as  the  court  or  the  judge  may  direct. 

County  of  Mercer  v.  Wolff,  237  111.  74. 

Concordia  Cemetery  Assn.  v.  Minnesota  &  N.  W.  R.  Co.,  121  111.  199. 

And  the  court  has  a  right  to  so  award  a  separate  jury  to 
each  separate  owner. 

Johnson  v.  Freeport  &  M.  R.  Ry.  Co.,  116  III.  521. 

Or  where  different  persons  have  several  and  distinct  interests 
in  the  same  tract. 

Eddleman  v.  Union  Co.  Trac.  Co.,  217  111.  409. 

Separate  trial  is  not  a  matter  of  right  because  of  alleged  fact 
that  if  owner  of  small  tract  desired  to  appeal,  he  would  be  de- 
barred on  ground  of  expense. 

Martin  v.  Chicago  &  M.  EJectric  Ry.  Co.,  220  111.  97. 

But  where  there  is  an  agreement  as  to  part  of  the  property,  a 
separate  jury  should  be  awarded. 

South  Park  Comrs.  v.  Ayer,  237  111.  211. 

Application 

By  party  desiring  separate  trial,  motion  must  be  made  and  it 
is  not  the  duty  of  the  court,  of  its  own  motion,  because  of  the 
magnitude  of  the  cause,  the  great  number  of  pieces  of  land,  im- 
mense value  of  the  property,  and  conflicting  interests,  to  divide 
up  the  tracts  of  property  into  several  sections  and  require  trial  of 
each  section  before  a  different  jury. 

Chicago  &  N.  W.  R.  Co.  v.  Chicago  Mechanics'  Institute,  239  111.  197. 

In  order  to  enable  the  court  or  judge  to  exercise  understand- 
ingly  the  discretion  conferred  by  the  statute,  the  reasons  for  the 
separate  trial  should  be  presented  in  some  proper  form,  and  in 
order  that  on  review  it  may  be  determined  whether  or  not  the 
discretion  of  the  court  had  been  abused  in  any  particular  case, 
such  reasons  should  be  preserved  in  the  record. 

Martin  v.  Chicago  &  M.  Electric  Ry.  Co.,  220  111.  97. 
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Discretion  of  Court 

Whether  or  not  a  separate  trial  shall  be  allowed  is  discretionary 
with  the  court  and  in  the  absence  of  anything  to  show  an  abuse 
of  that  discretion  in  refusing  to  grant  a  separate  trial,  the 
action  will  not  be  interfered  with  in  Sie  reviewing  court. 

Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  Mechanics'  Institute,  239  111.  197. 

Eddleman  v.  V.  C.  T.  Co,  217  III  409. 

Braun  v.  Metropolitan  West  Side  £1.  Co.,  166  111.  434. 

Toluca  M  &  N.  Ry.  Co.  v.  Haws,  194  111.  92. 

Concordia  Cemetery  Association  v.  Minnesota  &  N.  W.  R.  Co., 

121  111.  199. 
City  of  Chicago  v.  Gage,  268  111.  232. 

Special  A/ssessment: 

Blgbt  to  Deouuid 

The  right  to  demand  a  separate  trial  does  not  exist.  It  is 
purely  discretionary. 

Browning  v.  City  of  Chicago,  155  111.  314. 

The  county  court  may,  in  a  proper  case,  grant  separate  hear- 
ings on  different  classes  of  legal  objections,  to  a  special  assess- 
ment ;  but  separate  hearings  are  not  a  matter  of  right  and  will  not 
be  allowed  where  the  same  inquiry  is  involved  as  to  the  different 
pieces  of  property  assessed. 

People  V.  Carter,  210  111.  122. 

DlscretloM  of  Court 

It  is  within  the  discretion  of  the  court  to  allow  separate  trial 
to  separate  objectors  to  an  assessment  for  public  improvement, 
as  the  proceedings  and  judgment  as  to  the  lots  assessed  are 
several. 

Browning  v.  City  of  Chicago,  155  111.  314. 
People  V.  Carter,  210  111.  122. 

It  may  be  in  the  interest  of  property  owners  that  there  should 
be  separate  hearings  of  objections  of  a  different  nature  or  re- 
lating to  different  classes  of  property  for  the  purpose  of  giving 
separate  owners  speedy  and  inexpensive  hearings  on  the  ques- 
tions in  which  they  are  interested.  The  hearing  of  numerous 
different  objections  together  might  be  burdensome  and  expensive 
to  property  owners  by  requiring  the  attendance  of  attorneys  for 
long  periods  of  time  and  filling  the  record  with  evidence  in  .sup- 
port of  objections  in  which  they  are  not  interested. 
People  V.  Carter,  210  111.  122. 

There  may  be  separate  jury  trials  and  separate  final  judgments 
as  to  the  different  property  owners  upon  the  same  assessment 
roll  for  the  opening  of  a  street. 

Philadelphia  &  R.  Coal  &  Iron  Co.  v.  City  of  Chicago,  158  111.  9. 
Wells  V.  City  of  Chicago,  156  111.  148. 

On  objections  being  filed  to  the  report  of  commissioners,  in 
assessing  benefits  and  damages,  the  statute  does  not  contemplate 
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a  separate  trial  as  to  each  objector,  but  that  all  shall  be  tried  as 
one  case  by  the  same  jury. 

Fagan  v.  City  of  Chicago,  84  111.  227. 

Attachment: 

Interpleader 

In  attachment  where  several  parties  interplead,  each  claiming 
the  property,  it  is  in  the  discretion  of  the  trial  court  to  order  all 
issues  to  be  tried  at  the  same  time  or  separately. 

Heyer  v.  Alexander,  108  111.  385. 

Contract :     . 

Court  May  Compel  Consolidatioii 

Where  two  cases  are  based  upon  same  contract,  in  which  the 
plaintiff  in  one  case  is  defendant  in  the  other,  and  vice  versa, 
the  court  may  compel  the  consolidation  of  the  cases. 

Lehmann  v.  Webster  Co.,  no  App.  298. 
Chicago  &  G.  W.  R.  Co.  v.  Peck,  112  111.  408. 
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CHAPTER  X 

JURY  LIST,  DRAWING  AND  SUMMONING  JURY 


IN  GENERAL: 
Jury  List : 

Annnal  Preparation  by  Conntj  Board 
Ten  Per  Cent.  List: 

— QtuUifications 

— Function  of  Board 

— Failure  of  County  Board 

— Sufficiently  of  List 

— List  at  Subsequent  Meeting 
Cheeking  List: 

— Subsequent  Selection 

— New  List 
Snccessiye  Lists  t 

— Report  to  County  Clerk 
List  in  Olfiee  of  Connty  Clerk: 

— Names  in  Box 
Drawing  Jurors: 

Begnlar  and  Special  Panel: 

— In  General 

— ChaUenge  to  Array 

— Jury  Not  Drawn  Twenty  Days  Prior  to  Term 

— Drawing  in  Presence  of  Clerk 

— Reason  for  Drawing  Thirty 

— Examination  of  Special  Venire 

Procuring  Attendance  of  Jury : 

Summons  For  Jurors: 

— Duty  of  Clerk 

— Duty  of  Sheriff 
Jnror  Not  Appearing 

Examination  by  Court  and  Filling  Panel: 
At  Beginning  of  Term  or  Canse  Beadied  Fw  Trial: 

— In  General 

— Panel  Defined 

— Discharge  Where  Branch  Court 

— Want  of  Full  Panel  at  Opening  of  Term 

— When  Regular  Panel  Discharged 

— When  Case  Called  for  Trial 

— Talesmen 
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When  Panel  Exliansted  and  Seeking  to  be  a  Juror: 

— In  General 

— Panel  Defined 

— Common^Law  Powers  Subordinate 

— When  Court  Shall  Direct  Sheriff 

— Attendance  of  Regular  Panel  Not  Necessary 

— Special  Bailiff 

Impaneling  Petit  Jurors: 

Drawing  by  Clerk 
If  umber  in  Jury  Box 
Causes  for  Challenge 

Application  of  Act: 

Ciiil  and  Criminal  Cases 
Design  of  the  Act 
Statute  Directory 
Slight  Departures 
Presumption 

SPECIAL  AND  PARTICULAR  PROVISIONS: 
Circuit  Courts: 

Appointment  of  Time  and  Place  Begrular  Term 

Special  Terms 

Branch  Courts 

Criminal  Court  of  Cook  County 

City  Courts 

County  Courts  f 

— Law  Term 
— Probate  Terms 

Probate  Courts 
Municipal  Courts 
JuTenlle  Courts 

Particular  Actions: 

Attachment! 

— Interpleading 

Claim  Against  Estate 
Trial  of  Right  of  Property 
Dependent  and  Ifeglected  Children: 

— Juvenile  Court 

— Relating  to  Industrial  School  for  Girls 

— Relating  to  Training  School  for  Boys 

Eminent  Domain  t 

— Regular  Term 

— Hearing  in  Vacation 

Jury  Commissioners : 
Appointment— Oath — ^Bond  i 

— Purpose  of  the  Act 

— Judges  of  Municipal  Court 

Preparation  of  List— RoTlsion 

Deputy  Commissioners— Examination  of  Electors 

Selection  of  List  of  Jurors — ^Drawing 

Grand  Jury— Checking  Karnes 

Compensation — ^Assistants 
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IN  GENERAL: 

Jury  list : 

Annual  Preparation  by  County  Board 

The  county  board  of  each  county  shall,  at  or  before  the  time 
of  its  meeting,  in  September,  in  each  year,  or  at  any  time  there- 
after, when  necessary  for  the  purposes  of  this  act,  make  a  Ust 
of  a  sufficient  number,  not  less  than  one-tenth  of  the  legal  voters 
of  each  town  or  precinct  in  the  county,  giving  the  place  of  resi- 
dence of  each  name  on  the  list,  to  be  known  as  a  jury  list. 

Sec.  I,  ch.  78,  Rev.  Stat. 

Par.  6831,  vol.  4,  Jones  &  Addington. 

This  original  list  merely  contains  the  names  of  voters  with- 
out any  reference  to  any  qualifications  except  that  they  shall  be 

inhabitants  of  the  town  or  precinct. 
Nealon  v.  People,  39  App.  481. 

This  list  should  be  made  every  two  years  or  sooner  if  the  list 
is  exhausted. 

Poole  V.  Lansden,  183  App.  609. 

Ten  Per  Cent.  List: 

— Qtudifications 

At  the  meeting  of  the  county  board,  in  the  respective  counties 
in  this  state,  containing  a  population  of  not  more  than  250,000 
in  September,  in  the  year  1874,  and  in  each  year  thereafter, 
such  board  shall  select  from  such  list  a  number  of  persons  equal  to 
one  hundred  for  each  trial  term  of  the  circuit  and  other  courts  of 
record,  except  county  courts,  which  may  be  provided  by  law,  to 
be  held  during  the  succeeding  year,  to  serve  as  petit  jurors.  In 
counties  having  a  population  of  more  than  250,000,  the  persons 
to  serve  as  petit  jurors  shall  be  selected  by  the  jury  commission- 
ers, as  provided  by  law:  Provided,  That  the  persons  selected  to 
serve  as  jurors  in  courts  of  record  having  jurisdiction  only  in 
and  for  cities  shall  be  selected  from  the  body  of  the  county  in 
the  same  manner  as  jurors  are  selected  for  the  circuit  court. 
Jurors  in  all  counties  in  Illinois  must  have  t\\e  legal  qualifica- 
tions herein  prescribed,  and  shall  be  chosen  a  proportionate  num- 
ber from  the  residents  of  each  town,  or  precinct,  and  such  per- 
sons only  as  are : 

First.  Inhabitants  of  the  town,  or  precinct,  not  exempt  from 
serving  on  juries. 

Second.  Of  the  age  of  twenty-one  (21)  years,  or  upwards, 
and  under  sixty-five  (65)  years  old. 

Third.  In  the  possession  of  their  natural  faculties,  and  not 
infirm  or  decrepit. 

Fourth.    Free  from  all  legal  exceptions,  of  fair  character,  of 
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approved  integrity,  of  sound  judgment,  well-informed,  and  who 
understand  the  English  language. 

Sec.  2,  ch.  78,  Rev.  Stat. 

Par.  6832,  vol.  4,  Jones  &  Addington. 

— Function  of  Board 

The  sifting  of  the  original  list  by  the  members  of  the  county 
board  is  not  a  mere  useless  form,  but  an  important  duty  they 
owe  to  the  public,  and  one  which  they  can  not  omit  without 
materially  lowering  the  character  and  intelligence  of  those 
composing  the  juries  of  the  county. 

Nealon  v.  People,  39  App.  481. 

In  making  this  sub-list,  the  county  board  are  required  to 
exercise  their  judgment,  and  to  use  their  personal  knowledge  of 
tlie  men  of  their  precinct,  to  present  names  of  those  only,  who 
are  of  the  age  of  twenty-one  years  and  under  sixty-five,  in  the 
possession  of  their  natural  faculties,  not  infirm  or  decrepit,  free 
from  all  legal  exceptions,  of  fair  character,  approved  integrity, 
sound  judgment,  well  informed  and  who  understand  the  English 
language. 

Nealon  v.  People,  39  App.  381. 

— Failure  of  County  Board 

The  failure  of  the  county  board  to  select  from  the  original 
or  ten  per  cent,  list,  the  sub-list  required  by  this  section  is  such  a 
substantial  departure  from  the  law  that  a  challenge  to  the  array 
should  .be  sustained. 

Nealon  v.  People,  39  App.  481. 
Poole  v.  Lansden,  183  App.  609. 

The  failure  of  the  county  board  to  perform  its  duty  can  not 
deprive  the  circuit  court  of  the  power  to  try  jury  cases.  A  fail- 
ure to  make  up  jury  lists  would  in  such  case  absolutely  prevent 
any  jury  trials  in  circuit  court  and  court  has  an  inherent  right 
to  cause  a  jury  to  be  summoned,  if  no  statutory  way  were  pro- 
vided. 

Howard  v.  C.  &  A.  R.  R.  Co.,  179  App.  380. 
Fanning  v.  People,  lo  App.  70. 

— Sufficiency  of  List 

That  list  included  six  less  than  one-tenth  from  one  town  or 
precinct  is  not  fatal. 

Weir  V.  Sanitary  District,  160  App.  174. 

— List  at  Subsequent  Meeting 

If,  for  any  reason,  the  list  or  the  selection  provided  for  in  the 

foregoing  sections  of  this  act  shall  not  be  made  at  the  meeting 

of  the  board  held  at  the  time  specified,  such  list  or  selection  shall 

be  made  at  any  meeting  to  be  held  as  soon  thereafter  as  may  be. 
Sec.  3,  ch.  78,  Rev.  Stat. 
Par.  6833,  vol.  4,  Jones  &  Addington. 
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County  board  may  during  a  term  of  court  meet  and  prepare  a 

jury  list  out  of  which  a  jury  may  be  selected  for  use  at  that  term. 
Poole  V.  Lansden,  183  App.  609. 

Checking  List: 

— Svi)8eqv£nt  Selection 
At  the  time  of  making  such  selection,  the  name  of  the  person 
selected  shall  be  checked  off  from  such  list,  and  shall  not  be 
again  selected  as  a  juror  till  every  person  named  upon  such  list 
qualified  to  serve  as  a  juror  has  been  selected;  and  all  subsequent 
selections  of  jurors  by  such  board  shall  be  made  from  such  list 
until  all  persons  thereon  qualified  to  serve  have  been  selected, 
or  until  the  expiration  of  two  years  from  the  time  of  making  of 
such  list,  when  a  new  list  shall  be  made :  Provided,  If  any  person 
who  has  been  selected  as  a  juror  shall  not  have  been  drawn,  or 
have  served  upon  a  jury  during  the  year  for  which  he  was 
selected,  he  shall,  if  qualified,  be  selected  for  the  next  year. 

Sec.  s,  ch.  78,  Rev.  Stat. 

Par.  6835,  vol.  4,  Jones  &  Addington. 

— New  List 

This  section  provides  that  a  board  shall  check  off  from  the 
ten  per  cent,  list  the  names  of  those  selected  to  form  the  sub-list 
and  the  names  upon  such  sub-list  shall  not  be  again  selected  as 
jurors  until  every  person  named  upon  the  ten  per  cent  list  quali- 
fied to  serve  as  a  juror  has  been  selected  or  until  the  expiration 
of  two  years  from  the  time  of  making  the  original  or  ten  per 
cent  list,  when  a  new  list  shall  be  made. 

Nealon  v.  People,  39  App.  481. 

Saccesriye  Lists: 

— Report  to  County  Clerk 

As  often  as  one  list  shall  have  been  exhausted,  another  shall 
be  furnished,  as  provided  in  section  1  of  this  chapter,  and  the 
jurors  shall  be  selected  therefrom  in  the  manner  provided  in  sec- 
tions 2  and  3.  The  clerks  of  the  circuit  courts  and  other  courts  of 
record  in  the  county,  shall,  at  the  end  of  each  term  of  court, 
furnish  the  county  clerk  a  list  of  all  persons  who  have  served  as 
jurors  during  the  term. 

Sec.  6,  ch.  78;  Rev.  Stat. 

Par.  6836,  vol.  4,  Jones  &  Addington. 

List  in  Office  of  County  CleriL: 

— Names  in  Box 

A  list  of  jurors  so  selected  shall  be  kept  in  the  office  of  the 

county  clerk,  who  shall  write  the  name  and  residence  of  each 

person  selected  upon  a  separate  ticket  and  put  the  whole  into  a 

box  to  be  kept  for  that  purpose. 
Sec.  7,  ch.  78,  Rev.  Stat. 
Par.  6837,  vol  4,  Jones  &  Addington. 
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By  this  section  this  sub-list  to  be  selected  annually  from  the 
ten  per  cent  list,  furnishes  the  names  to  be  written  upon  separate 
tickets  and  placed  in  a  box  and  from  which  jurors  are  drawn. 

Ncalon  v.  People,  39  App.  481. 

It  is  not  irregular  if  the  county  clerk  in  preparing  the  list 
from  each  town,  arrange  the  names  in  alphabetical  order,  and 
take  therefrom  the  proportionate  number  of  names  to  be  put 
in  the  box  and  begin  at  the  head  of  each  list. 

People  V.  Brown,  150  App.  365. 

Drawing  Jurors: 

Regular  and  Special  Panel: 

At  least  twenty  days  before  the  first  day  of  any  trial  term  of 
any  of  said  courts,  the  clerks  of  such  court  shall  repair  to  the 
office  of  the  county  clerk,  and  in  the  presence  of  the  county  judge 
and  of  such  county  clerk,  after  the  box  containing  said  names  has 
been  well  shaken  by  the  county  clerk  and  being  blind-folded 
shall  without  partiality,  draw  from  said  box  the  names  of  a 
sufficient  number  of  said  persons  then  residents  of  said  county, 
not  less  than  thirty  for  each  two  weeks  that  such  court  will  prob- 
ably be  in  session  for  the  trial  of  common-law  cases,  to  consti- 
tute the  petit  jurors  for  that  term,  and  where  there  is  an 
additional  judge  in  such  court,  a  like  number  for  each  additional 
judge  requiring  a  jury,  unless  the  court  shall  otherwise  order: 
Provided,  That  should  the  clerk  draw  from  said  box  the  name 
of  a  person  who  may  be  known  to  be  dead,  to  have  been  selected 
as  a  grand  juror,  a  non-resident  absent  from  the  state,  unable  to 
attend  in  consequence  of  illness  or  that  he  is  legally  disqualified 
to  serve  as  a  juror,  it  shall  be  the  duty  of  said  clerk  to  report 
the  name  of  such  person  to  the  county  clerk,  and  said  clerk  of 
such  court  shall  draw  other  names  until  the  required  number 
shall  have  been  selected :  Provided,  also,  That  whenever  there 
shall  be  pending  for  trial  in  any  -of  said  courts  any  criminal 
cause  wherein  the  defendant  is  charged  with  a  felony,  and  the 
judge  holding  said  court  shall  be  convinced  from  the  circum- 
stances of  the  case  that  a  jury  can  not  be  obtained  from  the 
regular  panel,  to  try  said  cause,  said  judge  may  in  his  discretion, 
prior  to  the  day  fixed  for  the  trial  of  said  cause,  direct  the  clerk 
to  draw  (in  the  same  manner  as  the  regular  panel  is  drawn)  not 
exceeding  one  hundred  names  as  a  special  panel  from  which  a 
jury  may  be  selected  to  try  said  cause. 

Sec.  8.  ch.  78,  Rev.  Stat. 

Par.  6iB38,  vol.  4,  Jones  &  Addington. 

— In  General 

This  section  has  no  application  where  panel  is  full,  all  jurors 
being  present  but  excused  or  challenged  for  cause. 

Siebert  v.  People,  143  111.  571. 
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— ChcMenge  to  Array 

Question  of  irregularity  in  drawing  jury  can  only  be  raised 
by  challenge  to  the  array. 

People  V.  Conners,  246  111.  9. 
Bruen  v.  People,  2»o6  ill.  417. 

The  fact  that  a  jury  was  not  drawn  twenty  days  before  the 
first  day  of  the  term  is  not  ground  for  challenge  to  the  array.  In 
many  cases  this  would  be  impossible  and  courts  must  resort  to 
their  inherent  powers  as  recognized  at  common  law. 

Rockford  Ins.  Co.  v.  Nelson,  75  111.  548. 

— Jury  Not  Drawn  Twenty  Days  Prior  to  Term 

The  mere  fact  that  the  jury  was  not  drawn  twenty  days  before 
the  first  day  of  the  term  is  not,  alone,  sufficient  ground  for  chal- 
lenge to  the  array. 

Weir  V.  Sanitary  District,  160  App.  174, 

— Drawing  in  Presence  of  Clerk 
Jury  drawn  in  presence  of  county  clerk  by  a  de  facto  officer 
regularly  engaged  in  the  performance  of  duty  in  the  office  of  the 

clerk  is  properly  drawn. 

Mapes  V.  People,  69  111.  523. 

— Reason  for  Drawing  Thirty 

The  intention  of  the  statute  in  requiring  the  clerk  to  draw  a 
"sufficient  number"  not  less  than  thirty  was  to  give  such  power 
as  that  the  court  would  have  enough  for  two  panels  after  ex- 
cuses and  failure  to  serve  were  counted  out. 

Yiinker  v.  Marshall  et  al,  65  App.  667. 

— Examination  of  Special  Venire 

Court  may  require  the  examination  of  a  part  of  a  special 
venire  to  proceed  before  the  entire  special  venire  has  been  served 
and  their  names  placed  in  the  jury  box  where  the  accused  is 
furnished  with  a  list  of  the  names  of  the  entire  venire. 

People  V.  Gray,  251  111.  431. 

Procuring  Attendance  of  Jury: 

Summons  For  Jurors: 
— Duty  of  Clerk 

The  clerk  of  the  court  shall,  within  five  days,  after  such  draw- 
ing issue  to  the  sheriff,  a  summons  commanding  him  to  sum- 
mon as  petit  jurors,  a  sufficient  number,  not  less  than  thirty  of 
the  persons  so  drawn  giving  their  residences,  to  appear  at  the 
place  of  holding  such  court,  at  the  hour  of  ten  o'clock  A.  M.  of 
the  first  day  of  the  term  or  upon  such  other  day  of  the  term  as  the 
judge  shall  direct,  and  a  like  number  to  appear  at  the  same  place 
and  hour  two  weeks  after  the  time  at  which  the  former  number 
of  jurors  were  summoned  to  appear,  and  the  same  number  for 
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each  two  weeks  thereafter,  the  court  will  probably  be  in  session; 

which  summons  shall  be  served  before  the  sitting  of  the  court. 
Sec.  10,  ch.  78,  Rev.  Stat. 
Par.  6840,  vol.  4,  Jones  &  Addington. 

— Duty  of  Sheriff 

It  shall  be  the  duty  of  the  sheriff  to  execute  the  summons  by 
reading  the  same  or  delivering  a  copy  thereof  to,  or  at  the  usual 
place  of  abode  of,  each  of  the  persons  directed  to  be  summoned 
to  constitute  the  jury  as  aforesaid,  and  to  make  return  thereof  on 
or  before  the  return  day,  to  the  clerk  of  the  court  in  which  said 
jurors  are  to  serve,  with  an  endorsement  thereon,  certifying  on 
whom  it  has  been  executed,  and  the  time  when;  and  in  default 
of  so  doing,  such  sheriff  or  other  officer  shall  be  considered  as 
guilty  of  a  contempt,  and  may  be  fined,  for  the  use  of  the  proper 
county,  in  any  sum  not  less  than  $10  nor  more  than  $200;  and 
it  shall  be  the  duty  of  the  court,  upon  the  return  of  such  sum- 
mons, to  inquire  into  the  cause  of  any  failure  to  serve  any  such 
juror,  and  unless  he  shall  find  that  the  sheriff  has  used  proper 
diligence  to  serve  such  juror,  he  shall  inflict  the  fine  aforesaid. 
In  a  copy  of  said  summons  it  shall  not  be  necessary  to  enter  the 
names  and  residences  of  all  the  jurors,  but  shall  be  sufficient  to 
recite  the  name  and  residence  of  the  person  to  be  served  by  such 
copy,  and  adding  thereto:     Among  others,  as  set  forth  in  the 

original  summons. 

Sec.  II,  ch.  78,  Rev.  Stat. 

Par.  6841,  vol.  4,  Jones  &  Addington. 

The  mere  fact  that  the  jury  was  not  summoned  twenty  days 
before  the  first  day  of  the  term  is  not,  alone,  sufficient  ground  for 
challenge  to  the  array. 

Weir  V.  Sanitary  District,  160  App.  174. 

Sheriff  has  no  power  to  excuse  jurors  from  attendance. 

Ayers  v.  Metcalf,  39  111.  307. 

Juror  Not  Appearing 

Every  person  who  shall  fail  to  attend,  when  lawfully  sum- 
moned to  appear  as  a  grand  or  petit  juror,  as  aforesaid,  with- 
out having  a  reasonable  excuse,  shall  be  considered  as  guilty  of 
a  contempt,  and  shall  be  fined  by  the  courts,  respectively,  in  any 
sum  not  less  than  $5  nor  more  than  $100,  for  the  use  of  the 
proper  county,  unless  good  cause  be  shown  for  such  default; 
and  it  shall  be  the  duty  of  the  court  to  order  a  writ  of  attach- 
ment, returnable  forthwith,  against  all  such  delinquents  and  upon 
the  return  thereof  the  court  shall  proceed  to  assess  said  fine 
unless  the  person  or  persons  so  attached  shall  show  good  cause 
for  such  delinquency:     Provided,  That  the  oath  or  affirmation 
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of  any  such  delinquent  shall,  at  all  times;  be  received  as  compe- 
tent evidence. 

Sec.  15,  ch.  78,  Rev.  Stat 

Par.  6845,  vol.  4,  Jones  &  Addington. 

The  court  alone  can  excuse  jurors  from  attendance  after 
selection  by  the  county  board. 

Ayers  v.  Metcalf,  39  111.  307. 

A  juror  on  the  regular  panel  may  never  be  called  to  the  box. 
and  never  be  sworn  in  any  case,  but  he  must  be  in  attendance, 
unless  discharged  to  serve  in  the  box  if  he  is  called. 

Mosely  v.  Turner,  95  App.  215. 

In  all  cases  where  a  witness  shall  be  duly  served  with  a  sub- 
poena, and  shall  fail  to  attend  at  the  trial,  conformably  thereto, 
and  in  all  cases  where  a  person  shall  be  summoned  as  a  juror,  to 
try  any  cause  before  a  justice  of  the  peace,  and  shall  fail  to  at- 
tend at  the  time  and  place  appointed  in  such  summons,  the 
justice  shall  have  power  to  issue  an  attachment,  directed  to  any 
constable  of  the  county,  commanding  him  forthv^ith  to  bring 
before  such  justice  the  body  of  such  juror  or  witness  so  failing 
to  attend,  as  aforesaid,  to  show  cause  why  he  should  not  be 
fined  for  such  contempt;  and  on  the  appearance  of  such  juror 
or  witness  on  such  attachment,  it  shall  be  lawful  for  the  justice 
of  the  peace  to  fine  him  in  any  sum  not  less  than  one  dollar  nor 
more  than  ten  dollars,  or  wholly  discharge  him  if  satisfactory 
excuse  be  made. 

Sec.  161,  ch.  79,  Rev.  Stat. 

Par.  7022,  vol.  4,  Jones  &  Addington. 

Examination  by  Court  and  Filling^  Panel: 
At  Be^ning  of  Term  or  Cause  Beached  For  Trial: 

— In  General 

The  judge  shall  examine  the  jurors  who  appear,  and  if  more 
than  twenty-four  petit  jurors  who  are  qualified  and  not  subject 
to  any  exemption,  or  any  of  the  disqualifications  provided  in  this 
act,  shall  appear  and  remain  after  all  excuses  are  allowed,  the 
court  shall  discharge  by  lot  the  number  in  excess  of  twenty-four. 
If  for  any  reason  the  panel  of  petit  jurors  shall  not  be  full  at 
the  opening  of  such  court,  or  at  any  time  during  the  term,  the 
clerk  of  such  court  may  again  repair  to  the  office  of  the  county 
clerk  and  draw  in  the  same  manner  as  at  the  first  drawing  such 
number  of  jurors  as  the  court  shall  direct,  to  fill  such  panel,  who 
shall  be  summoned  in  the  same  manner  as  the  others,  and,  if 
necessary,  jurors  may  continue  to  be  so  drawn  and  summoned 
from  time  to  time  until  the  panel  shall  be  filled.  In  case  a  jury 
shall  be  required  in  such  court  for  trial  of  any  cause,  before  the 
panel  shall  be  filled  in  the  manner  herein  provided,  the  court 
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shall  direct  the  sheriff  to  summon  from  the  bystanders,  or  from 
the  body  of  the  county,  a  sufficient  number  of  persons  having 
the  qualifications  of  jurors,  as  provided  in  this  act,  to  fill  the 
panel,  in  order  that  a  jury  to  try  such  cause  may  be  drawn 
therefrom,  and  when  such  jury  is  drawn,  the  persons  selected 
from  the  bystanders,  or  from  the  body  of  the  county,  to  fill  the 
panel,  and  not  chosen  on  the  jury,  shall  be  discharged  from  the 
panel,  and  those  who  shall  be  choseri  to  serve  on  such  jury  shall 
also  be  discharged  from  the  panel  at  the  conclusion  of  the  trial : 
Provided,  That  persons  selected  from  the  bystanders,  as  pro- 
vided in  this  section,  shall  not  thereby  be  disqualified  or  exempt 
from  service  as  jurors,  when  regularly  drawn  by  the  clerk  for 

that  purpose,  in  the  manner  provided  in  this  act. 

Sec.  12,  ch.  78,  Rev.  Stat. 

Par.  6842,  vol.  4,  Jones  &  Addington. 

— Panel  Defined 
The  term  panel  as  here  used,  means  twenty- four  jurors. 

Neolon  v.  People,  39  App.  481. 

— Discharge  Where  Branch  Court 

Provision  directing  the  discharge  of  all  jurors  in  excess  of 
twenty-four  who  appear  in  response  to  the  jury  summons  does 
not  apply  where  court  has  several  branches. 

Wistrand  v.  People,  213  111.  72. 

— Want  of  Fvll  Panel  at  Opening  of  Term 

This  section  directs  the  steps  to  be  taken  in  order  to  secure 
the  full  panel  Of  jurors  at  the  opening  of  the  term. 

Healey  v.  People,  177  111.  306. 

If  panel  is  not  full  at.  opening  of  term,  the  clerk  should  draw 

from  the  box  in  the  county  clerk's  office  and  issue  a  summons  to 

the  sheriff  commanding  him  to  summon  them. 
Gropp  V.  People,  67  111.  154. 

— When  Regular  Panel  Discharged 

Where  the  regular  panel  of  jurors  is  discharged  and  no  regular 
panel  being  in  attendance  on  the  court  instead  of  issuing  a  venire 
to  the  sheriff  commanding  him  to  summon  jurors  from  the 
body  of  the  county,  the  court  should  order  the  clerk  to  draw 
from  the  box  containing  the  list  of  jurors  in  the  county  clerk's 
office. 

Borrelli  v.  People,  164  111.  549. 
Gropp  V.  People,  67  111.  ISA- 

Where  new  jury  is  required  during  the  term  for  the  reason 
that  the  time  for  which  jurors  were  selected  had  expired,  or 
other  cause,  special  venire  should  not  be  issued  to  the  sheriff 
but  number  should  be  drawn  by  the  clerk. 

Lincoln  v.  Stowell,  73  111.  246. 
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— When  Case  Called  for  Trial 

If  a  jury  is  not  in  attendance  on  the  court,  the  common  law 
right  to  issue  a  venire  exists  in  the  court. 

Davis  V.  Northwestern  El.  R.  Co.,  170  111.  595. 

Where  there  is  no  jury  in  attendance  on  the  court  summoned 
according  to  law,  special  venire  may  be  issued  for  a  petit  jury. 

Beemer  v.  People,  76  111.  265. 

Where  no  jury  is  in  attendance  and  one  is  required  for  trial 
of  a  cause,  the  court  may  direct  the  sheriff  to  simimon  from  the 
bystanders  or  from  the  body  of  the  county,  sufficient  number. 

Davis  V.  Northwestern  El.  R.  Co.,  170  111.  595. 

When  a  case  is  called  for  trial  and  the  regular  panel  of  twenty- 
four  men  is  for  any  cause  not  full,  the  court  may  order  it  filled 
from  the  bystanders  but  after  the  selection  of  the  jury  has  begun 
and  this  number  becomes  reduced  so  there  are  not  twelve 
jurors  to  place  in  the  box,  the  court  then  orders  only  enough 
to  be  selected  from  the  bystanders  to  keep  twelve  men  in  the 
box  and  need  not  keep  the  original  panel  of  twenty-four  full. 

Nealon  v.  People,  39  App.  481. 

The  panel  of  jurors  may  be  exhausted  by  non-appearance  as 
well  as  otherwise. 

Gropp  v.  People,  67  111.  154. 

If,  when  case  is  called  there  are  only  a  part  of  the  regular 

panel  present  and  parties  desire  a  full  panel  before  proceeding, 

the  court  is  authorized  to  order  the  sheriff  to  summon  additional 

jurors  from  the  body  of  the  county. 
People  v.  Viskniskki,  255  111.  384. 
Clears  v.  Stanley,  34  App.  338. 

— Talesmen 

The  word  juror  is  not  limited  to  a  person  actually  sworn 
to  try  a  case.  It  is  used  in  a  broader  sense  and  embraces  those 
who  are  duly  summoned  as  jurors  upon  a  venire  regularly  issued 
and  who  obey  the  summons  and  are  in  attendance  at  court.  It 
is  not  necessary  in  order  to  be  a  petit  juror,  that  the  juror  shall 
have  been  drawn  on  the  regular  panel.  A  talesman  who  obeys  a 
summons  is  as  much  under  the  order  of  the  court  and  is  as  truly 
a  juror  as  is  a  juror  who  is  drawn  in  a  regular  panel. 

Mosely  v.  Turner,  95  App.  215. 

It  will  be  presumed  until  the  contrary  appears  that  persons 
summoned  by  the  sheriff  were  duly  qualified  and  were  selected 
from  the  body  of  the  county. 

Bruen  v.  People,  206  111.  417. 

And  this  applies  where  sheriff  is  ordered  by  the  court  to  select 
from  the  bystanders. 

Fletcher  v.  People,  81  111.  116. 
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The  persons  named  on  the  sheriff's  return  and  those  only, 
unless  challenged,  can  be  sworn  as  jurors,  a  juror  of  a  different 
name  from  that  on  the  list  furnished  accused  should  not  be  sworn, 

Mingia  v.  People,  54  111.  274. 

Some  disadvantage  should  be  shown.  It  is  not  every  little 
inaccuracy  which  may  occur  in  this  regard  for  which  a  verdict 
should  be  set  aside.  If  the  juror  is  known  in  fact,  but  inaccurate- 
ly named,  accused  should  call  attention  to  the  discrepancy. 

Goodhue  v.  People,  94  111.  37. 

Where  the  service  of  a  second  jury  is  required  and  some  of 
those  drawn  and  summoned  are  absent,  their  places  may  be 
filled  by  others  and  a  person  who  has  previously  served  during 
the  same  term  may  be  selected  for  that  purpose. 

North  V.  People,  139  111.  91. 

Where  the  panel  is  not  full  during  a  term  of  court  it  is  not 
proper  for  the  court  to  order  the  sheriff  to  summon  a  sufficient 
number  of  bystanders  to  fill  up  the  same  and  put  the  persons 
so  summoned  upon  the  regular  panel. 

Mueller  v.  Rebhan,  94  111.  142. 

Objection  to  method  of  drawing  jurors  must  be  preserved 
by  exception. 

People  V.  Stowers,  254  111.  588. 

When  Panel  Exliansted  and  Seeking  to  be  a  Joror: 

— In  General 

When  by  reason  of  challenge  in  the  selection  of  a  jury  for  the 
trial  of  any  cause,  or  by  reason  of  the  sudden  sickness,  or  absence 
of  any  juror  for  any  cause,  the  regular  panel  shall  be  exhausted, 
the  court  may  direct  the  sheriff  to  summon  a  sufficient  number 
of  persons  having  the  qualifications  of  jurors  to  fill  the  panel 
for  the  pending  trial;  but,  upon  objection  by  either  party  to  the 
cause  to  the  sheriff  summoning  a  sufficient  number  of  persons  to 
fill  the  panel,  the  court  shall  appoint  a  special  bailiff  to  sum- 
mon such  person:  Provided,  The  same  person  shall  not  be  ap- 
pointed special  bailiff  more  than  once  at  any  term  of  court.  Any 
person  who  shall  seek  the  position  of  a  juror,  or  who  shall  ask 
any  attorney  or  other  officer  of  the  court  or  other  person  to 
secure  his  selection  as  a  juryman,  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  be  fined  not  exceeding  $20,  and  shall 
thereby  be  disqualified  from  serving  as  a  juror  for  that  term, 
and  such  fact  shall  be  sufficient  ground  for  challenge.  Any  at- 
torney or  party  to  a  suit  pending  for  a  trial  at  that  term,  who 
shall  request  or  solicit  the  placing  of  any  person  upon  a  jury, 
shall  be  deemed  guilty  of  a  contempt  of  the  court  and  be  fined 
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not  exceeding  $100,  and  the  person  so  sought  to  be  put  upon 
the  jury  shall  be  disqualified  to  serve  as  a  juror  at  that  term 
of  court. 

Sec.  13,  ch.  78,  Rev.  Stat. 

Par.  6843,  vol.  4,  Jones  &  Addington. 

— Panel  Defined 

The  term  panel  as  used  in  this  section  means  a  panel  of  twelve 
men. 

Nealon  v.  People,  39  App.  481. 

— CommonrLaw  Powers  Subordinate 

The  common  law  powers  of  courts  to  provide  juries  is  sub- 
ordinate to  the  methods  expressly  provided  by  statute. 

People  V.  Mankus,  292  111.  435. 

In  the  absence  of  a  statutory  provision  clothing  the  court 
with  the  necessary  power,  the  inherent  power  of  the  common  law 
may  be  exercised  but  if  a  statute  points  out  the  course  to  be 
pursued,  it  is  not  to  be  departed  from. 

Healey  v.  People,  177  111.  306. 

— When  Court  Shall  Direct  Sheriff 

This  section  relates  to  the  course  to  be  pursued  after  a  regular 
panel  has  been  secured  but  has  been  exhausted  by  challenge, 
sickness  of  jurors  or  otherwise,  so  that  the  trial  panel  for  a 
pending  trial  can  not  be  obtained  from  the  regular  panel  and 
provision  of  such  section  in  such  exigency  is  that  the  court  shall 
direct  the  sheriff  to  summon  a  sufficient  number  of  persons  hav- 
ing the  qualifications  of  jurors  to  fill  the  regular  panel. 

Healey  v.  People,  177  111.  306. 

If,  for  any  reason  during  the  term  of  court,  the  panel  of  jurors 

shall  not  be  full  the  clerk  of  the  court  may  draw  such  number  of 

jurors  as  the  court  may  direct  to  fill  the  panel  and  the  jurors  so 

drawn  are  required  to  be  summoned  by  the  sheriff.    But  when  the 

regular  panel  has  not  been  depleted  or  diminished  and  is  full, 

but  is  exhausted  by  challenges  in  case  on  trial,  jurors  excused 

from  serving  still  members  of  the  regular  panel  and  attending 

court  in  the  capacity  in  which  they  had  originally  been  selected, 

the  clerk  is  not  authorized  to  draw  jurors  from  which  to  com- 

I>lete  the  jury  in  the  case.     In  such  event,  it  is  the  duty  of  the 

court  to  direct  the  sheriff  to  summon  a  sufficient  number  of 

persons  having  the  qualifications  of  jurors  to  fill  the  panel  for 

the  trial  of  the  pending  cause. 
Siebcrt  v.  People,  143  111.  571. 
People  v.  Peterson,  153  App.  480. 
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— Attendance  of  RegtUar  Panel  Not  Necessary 

The  statute  does  not  require  that  the  court  have  a  regular 
panel  in  attendance  while  a  jury  is  being  selected  from  a  special 
panel  which  has  been  drawn  in  accordance  with  the  statute. 

Henry  v.  People,  198  111.  162. 
People  V.  Peterson,  153  App.  480. 

— Special  Bailiff 

The  statute  does  not  authorize  the  court  to  clothe  a  special 
bailiff  with  power  to  select  and  summon  persons  into  court  to  be 
tendered  to  litigants  as  jurors,  tmless  one  or  the  other  of  the 
parties  to  the  cause  objects  to  the  exercise  of  such  power  by 
the  sheriff. 

Healey  v.  People,  177  111.  306. 
People  V.  Mankus,  292  111.  435. 

• 

The  statute  is  silent  as  to  the  qualifications  of  the  special 
bailiff,  except  that  the  same  person  shall  not  be  appointed  more 
than  once  at  any  term  of  court.  He  may  be  a  constable,  or  a 
person  holding  some  other  office  or  a  private  citizen  provided 
the  court  thinks  he  is  a  proper  person  to  perform  the  duty. 

Carroll  County  v.  Durham,  219  111.  64. 
People  V.  Brockway,  215  App.  219. 

•  That  prosecuting  witness  is  related  to  the  sheriff  is  sufficient 
cause  for  objection  and  defendant  is  entitled  to  appointment  of 
special  bailiff. 

Hanna  v.  People,  86  111.  243. 

Impaneling  Petit  Jurors: 
Drawing  by  Cleilt 

It  shall  be  the  duty  of  the  clerk  of  the  court,  at  the  commence- 
ment of  each  week  of  the  term,  to  write  the  name  of  each  petit 
juror  summoned  and  retained  for  that  week  on  a  separate  ticket, 
and  put  the  whole  into  a  box  or  other  place  for  safe  keeping; 
and  as  often  as  it  shall  be  necessary  to  empanel  a  jury,  the  clerk, 
sheriff  or  coroner  shall  in  the  presence  of  the  court,  draw  by 
chance  twelve  names  out  of  such  box  or  other  place,  which  shall 
designate  the  twelve  to  be  sworn  on  the  jury,  and  in  the  same 
manner  for  the  second  jury,  in  their  turn,  as  the  court  may  order 
and  direct. 

Sec.  20,  ch.  78  Rev.  Stat. 

Par.  6850,  vol.  4,  Jones  &  Addington. 

A  juror  though  on  the  regular  panel  but  not  called  to  serve 
on  the  trial  by  drawing  his  name,  by  lot,  may  be  challenged. 

St.  Louis    S.  E.  Ry.  Co.  v.  Lux,  63  111.  523. 

If  twelve  of  the  regular  panel  of  twenty-four  are  engaged  in 
considering  of  their  verdict  in  another  case  at  the  time  a  jury 
is  called  to  try  another  case,  tickets  bearing  the  names  of  jurors 
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serving  in  such  other  case  would  not  be  placed  in  the  box  from 
which  the  clerk  would  draw  the  names  for  the  jury  about  to  be 
examined  and  sworn.  In  such  case  the  jury  is  not  drawn  by  lot 
from  among  all  the  jurors,  but  those  actually  engaged  in  per- 
forming jury  service  are  necessarily  excluded. 

Wistrand  v.  People,  213  111.  ^2. 

iramber  in  Jury  Box 

Upon  the  impaneling  of  any  jury  in  any  civil  cause  now 
pending,  or  to  be  hereafter  commenced  in  any  court  in  this  state, 
it  shall  be  the  duty  of  the  court,  upon  request  of  either  party  to 
the  suit  or  upon  its  own  motion,  to  order  its  full  number  of 
twelve  jurors  into  the  jury  box,  before  either  party  shall  be  re- 
quired to  examine  any  of  the  said  jurors  touching  their  qualifi- 
cations to  try  any  such  causes :  Provided,  That  the  jury  shall  be 
passed  upon  and  accepted  in  panels  of  four  by  the  parties,  com- 
mencing with  the  plaintiff. 

Sec.  21,  ch.  78,  Rev.  Stat. 

Par.  6851,  vol.  4,  Jones  &  Addington. 

In  civil  or  criminal  case  jurors  should  be  passed  upon  and 
accepted  in  panels  of  four. 

People  V.  Gray,  251  111.  431. 

People  V.  Curran,  286  111.  302. 

Kirkham  v.  People,  170  111.  9. 

Mayers  v.  Smith,  121  111.  442. 

Sterling  Bridge  Co.  v.  Pearl,  80  111.  251. 

Collison  V.  Illinois  Cent.  R.  Co.,  239  111.  532. 

Canses  for  Challenge 

It  shall  be  sufficient  cause  of  challenge  of  a  petit  juror  that 
he  lacks  any  one  of  the  qualifications  mentioned  in  section  2 
of  this  act;  or  if  he  is  not  one  of  the  regular  panel,  that  he 
has  served  as  a  juror  on  the  trial  of  a  cause  in  any  court  of 
record  in  the  county  within  one  year  previous  to  the  time  of 
his  being  offered  as  a  juror;  or  that  he  is  a  party  to  a  suit 
pending  for  trial  in  that  court,  at  that  term.  It  shall  be  the  duty 
of  the  court  to  discharge  from  the  panel  all  jurors  who  do  not 
possess  the  qualifications  provided  in  this  act,  as  soon  as  the 
fact  is  discovered:  Provided,  if  a  person  has  served  on  a  jury 
in  a  court  of  record  within  one  year  he  shall  be  exempt  from 
again  serving  during  such  year,  unless  he  waives  such  exemption  : 
Provided,  further,  that  it  shall  not  be  a  cause  of  challenge  that 
a  juror  has  read  in  the  newspapers  an  account  of  the  commission 
of  the  crime  with  which  the  prisoner  is  charged,  if  such  juror 
shall  state,  on  oath,  that  be  believes  he  can  render  an  impartial 
verdict,  according  to  the  law  and  the  evidence :  And,  provided, 
further,  that  in  the  trial  of  any  criminal  cause,  the  fact  that  a 
person  called  as  a  juror  has  formed  an  opinion  or  impression, 
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based  upon  rumor  or  upon  newspaper  statements  (about  the 
truth  of  which  he  has  expressed  no  opinion),  shall  not  disqualify 
him  to  serve  as  a  juror  in  such  case,  if  he  shall,  upon  oath, 
state  that  he  believes  he  can  fairly  and  impartially  render  a 
verdict  therein,  in  accordance  with  the  law  and  the  evidence, 
and  the  court  shall  be  satisfied  of  the  truth  of  such  statement. 

Sec.  14,  ch.  78,  Rev.  Stat. 

Par.  6844»  vol.  4,  Jones  &  Addington. 

Api^licatian  of  Act : 
Cirll  and  Criminiil  Cases 

The  provisions  of  this  act  shall  apply  to  proceedings  in  both 
civil  and  criminal  cases. 

Sec.  23,  ch.  78,  Rev.  Stat. 

Par.  6853,  vol.  4,  Jones  &  Addington. 

The  chief  design  of  the  act  is  to  accomplish  two  purposes; 
first  to  place  upon  the  list  of  those  who  may  be  chosen  and 
summoned  to  serve  as  jurors  the  names  of  those  electors,  and 
of  those  only  who  should  possess  the  qualifications  which  the 
law-making  power  deemed  necessary  and  requisite  to  the  proper 
discharge  of  the  duties  of  a  juror;  and  second,  to  so  control  the 
selection  from  such  list  of  the  persons  who  should  be  summoned 
to  render  jury  service,  that  no  interested  person  and  no  interest 
could  in  any  manner  participate  in  such  selection,  the  ultimate 
design  being  to  secure  for  the  trial  of  causes  qualified  and 
impartial  jurors,  not  only  on  the  regular  panel  but  on  the  trial 
of  each  particular  cause. 

Healey  v.  People,  177  111.  306. 

Design  of  the  Act 

Where  there  is  no  provision  in  the  statute  for  obtaining  a 
jury  and  at  the  same  time  jury  is  required  until  the  business 
is  disposed  of,  recourse  may  be  had  to  the  common-law  power 
of  the  court  for  the  purpose  of  obtaining  a  jury,  but  if  there 
is  such  provision  the  method  directed  should  be  followed. 

Borrelli  v.  People,  164  111.  549. 
Lincoln  v.  Stowell,  73  111.  246. 
Stone  v.  People,  3  III.  326. 

Statate  Directory 

In  general,  the  provisions  of  statute  in  the  respect  of  the  mode 
of  the  preparation  of  jury  and  of  obtaining  jurors  are  directory 
and  a  substantial  compliance  with  the  requirements  of  the 
statute  is  sufficient  and  a  mere  irregularity  in  the  drawing  of 
jurors  does  not  invalidate  the  panel  unless  fraud  has  been  prac- 
ticed or  some  great  wrong  done. 

Healey  v.  People,   177  111.  318. 
McCaffery  y.  Mc Andrews,  174  App.  391. 
Mueller  v.  Rebhan,  94  111.  142. 
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But  panel  is  invalidated  where  there  is  no  attempt  to  follow 
the  statute. 

People  V.  Mankus,  292  111.  435. 

Sligbt  Departures  * 

The  rule  in  this  state  is,  that  slight  and  trivial  departures 
from  the  direction  of  the. statute  with  relation  to  the  mode  of 
obtaining  the  jury  and  which  do  not  appear  to  have  prejudiced 
the  right  of  the  defendant  in  a  criminal  case,  will  not  be  deemed 
error  or  reversible  character.  An  act  required  by  the  statute  to 
be  done  is  not  deemed  indispensable  if  it  is  but  in  the  nature 
of  a  direction  as  to  the  course  of  the  proceedings  adopted  by 
the  legislature  to  be  pursued  in  order  to  accomplish  the  ultimate 
object  of  the  enactment,  and  the  omission  of  such  an  act,  or 
the  defective  execution  thereof,  will  not  work  reversal  of  the 
verdict  of  the  jury,  unless  it  should  appear  the  cause  of  the 
defeated  suitor  or  defendant  in  a  criminal  case,  had  been  prej- 
udiced bv  a  lailure  to  observe  the  statute  in  its  strictness.  The 
right  of  the  defendant  in  a  criminal  case  to  a  hearing  in  accord- 
ance with  the  law  of  the  land  is  not,  however,  to  be  infringed 
by  judicial  construction  and  within  this  right  is  included  the 
right  to  have  his  cause  submitted  to  and  decided  by  a  jury  which 
has  been  selected  in  substantial  accordance  with  the  require- 
ments of  the  statute. 

Healey  v.  People,  177  111.  306. 
Mapes  V.  People,  69  111.  523. 

It  must  appear  or  be  reasonably  inferred  that  rights  were 
impaired  or  complaining  party  prejudiced  or  positive  injury 
shown  before  the  action  of  the  officers  intrusted  will  invalidate. 

Siebert  v.  People,  143  111.  571. 
Wilhelm  v.  People,  72  111.  468. 
Mapes  V.  People,  69  111.  523. 

Presumption 

It  will  be  presumed  that  officers  performed  their  duty  in 
accordance  with  the  law  unless  otherwise  affirmatively  appearing 
from  the  record. 

People  V.  Madison  County.,  125  111.  334. 
Wilhelm  v.  People,  ^2  111.  468. 
Murphy  v.  People,  37  111.  447. 

And  where  venire  is  issued  by  clerk  it  will  be  presumed  that 
it  was  ordered  by  the  court. 

Peri  V.  People,  65  111.  17. 

And  that  conditions  existed  which  authorized  the  court  to 
direct  the  issue  of  special  venire  or  summoning  of  talesman. 

Fanning  v.  People,  10  App.  70. 

People  V.  Madison  County,  23  App.  386. 
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SPECIAL  AND  PARTICULAR  PROVISIONS: 

Circuit  Courts: 

Appointment  of  Time  and  Flaee  Begrolar  Term 

If,  by  reason  of  war,  rebellion,  mob,  pestilence  or  other  public 
calamity,  it  is  tmsafe  or  inexpedient  to  hold  a  court  at  the  time 
and  place  appointed  by  law,  the  judge  or  judges  of  the  court 
may  appoint  another  time  and  place  for  the  holding  of  the  same. 
Notice  thereof  shall  be  given  in  the  same  manner,  as  nearly  as 
may  be,  as  is  required  in  case  of  special  term.  The  place 
appointed  shall  be  at  the  nearest  convenient  place  to  that  at  which 

the  court  is  appointed  by  law  to  be  held. 

Sec  40,  ch.  37,  Rev.  Stat. 

Par.  3003,  vol.  2,  Jones  &  Addington. 

It  may  also  cause  the  grand  and  petit  jurors  to  be  summoned 

from  either  or  both  of  such  counties. 
Sec.  42,  ch.  37,  Rev.  Stat. 
Par.  3005,  vol.  2,  Jones  &  Addington. 

Special  Terms 

Unless  otherwise  directed  b)^  the  court  or  judge,  or  judges, 
a  grand  and  petit  jury  shall  be  summoned  to  attiend  such  special 
term,  in  like  manner  as  if  the  same  were  a  regular  term:  Pro- 
vided, the  names  of  the  jurors  may  be  drawn  at  any  time  before 
the  assembling  of  the  court. 

Sec.  51,  ch.  37,  Rev.  Stat. 

Par.  3014,  vol.  2,  Jones  &  Addington. 

Branch  Conrts 

In  case  the  business  in  such  branch  of  the  court  shall  require 
the  presence  of  a  jury,  it  may  be  ordered  by  any  judge  of  the 
circuit,  and  shall  be  summoned  in  the  same  manner  as  jurors 
are  summoned  for  the  circuit  court,  and  jurors  so  summoned 
shall  serve  in  either  division  of  the  court,  in  which  their  services 
may  be  required  in  the  same  manner  as  is  or  may  be  provided 
by  law  for  juries  in  circuit  courts. 

Sec.  8ia,  ch.  37,  Rev.  Stat. 

Par.  3052,  vol.  2,  Jones  &  Addington. 

Criminal  Conrt  of  Cook  County 

It  shall  have  the  jurisdiction  of  a  circuit  court,  in  all  cases 
of  criminal  and  a  quasi  criminal  nature  arising  in  the  county 
of  Cook  or  that  may  be  brought  before  said  court,  pursuant 
to  law. 

Sec.  26,  art.  6,  Const. 

Jurors  having  the  same  qualifications  should  be  brought  from 
the  body  of  the  county  as  is  required  for  the  circuit  courts.  The 
provision  of  the  constitution  invests  the  courts  with  the  same 
jurisdiction  of  a  circuit  court;  and  all  the  circuit  courts  of  the 
state  have  and  always  have  had  the  power  to  bring  their  juries, 
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both  grand  and  traverse  from  the  body  of  the  county  in  which 
such  a  court  is  held.  It  then  follows  that  the  criminal  court 
became  by  force  of  this  provision  invested  with  the  same  power. 

Peri  V.  People,  65  111.  17. 

All  the  jurors  properly  drawn  and  summoned  for  any  term, 
if  otherwise  qualified,  are  eligible  for  service  in  any  branch  of 
the  court  which  may  be  in  session  during  the  term  of  service, 
and  may  be  transferred  from  one  branch  of  the  court  to  another 
as  suits  the  convenience  of  the  various  branches  of  that  court. 

Wistrand  v.  People,  213  111.  72. 

City  Courts 

That  the  several  courts  of  record  now  existing  in  and  for 
cities,  and  such  as  may  hereafter  be  established  in  and  for  any 
city  in  this  state  shall  severally  be  styled  "The  city  court  of 
(name  of  city)"  and  shall  have  concurrent  jurisdiction  with 
the  circuit  court  within  the  city  in  which  the  same  may  be  in 
all  civil  cases  both  law  and  chancery  and  in  all  criminal  cases 
arising  in  said  city,  and  in  appeals  from  justices  of  the  peace 
of  said  city,  and  the  course  of  procedure  and  practice  in  such 
courts  shall  be  the  same  as  in  the  circuit  courts,  so  far  as  may  be. 

Sec.  240,  ch.  37,  Rev.  Stat. 

Par.  3289,  vol.  2,  Jones  &  Addington. 

A  city  court  may  send  its  process  beyond  city  limits  to  serve 
a  juror. 

City  of  Giicago  v.  Knoebel,  232  111.  112. 
People  V.  County  of  Williamson,  286  111.  44. 

But  a  city  court  can  not  be  created  embracing  parts  of  two 
cotmties.  District  from  vsrhich  jury  may  be  drawn  can  not  extend 
beyond  limits  of  county. 

People  V.  Rodenberg,  254  111.  386. 

County  Courts  t 
— Ldw  Term 

Unless  the  court  shall  otherwise  order,  the  jury  for  the  law 
terms  of  the  county  court  shall  be  drawn  and  summoned  in 
the  same  manner  as  is  provided  for  the  drawing  and  summoning 
juries  for  the  terms  of  the  circuit  court.  When  a  jury  is  not 
summoned  as  above  provided,  it  shall  be  the  duty  of  said  court, 
on  the  first  day  of  each  term  thereof,  to  call  all  the  cases  for 
trial  on  the  docket,  to  ascertain  whether  a  jury  will  be  required. 
If  a  jury  shall  be  demanded  by  either  party  to  any  suit  pending, 
or  by  any  defendant  or  the  state's  attorney  in  any  criminal  suit, 
the  court  shall  thereupon  set  such  case  or  cases  for  trial,  and 
direct  the  clerk  of  said  court  to  issue  a  venire  for  twelve  com- 
petent jurors,  unless  the  parties  to  such  suit  or  criminal  pro- 
ceeding shall  elect  to  have  the  same  tried  by  six  jurors,  and 
deliver  the  same  to  the  sheriff  or  coroner,  who  shall  summon 
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such  jurors  from  the  body  of  the  county  to  be  and  appear  before 
said  court  at  the  term  set  for  the  return  of  said  venire;  and  if, 
by  reason  of  non-attendance,  challenge  or  otherwise,  said  jury 
•shall  not  be  full,  the  panel  may  be  filled  by  talesmen.  Said  court 
shall  have  the  same  power  to  compel  the  attendance  of  jurors 
and  witnesses  as  the  circuit  court  has,  and  shall  be  governed 
by  the  same  rules  in  impaneling  the  jury.  Said  court  may  retain 
such  jury  for  all  the  jury  trials  of  said  term.  The  per  diem 
and  mileage  of  said  jurors  shall  be  the  same  as  they  are  for 
similar  services  in  the  circuit  court,  to  be  paid  out  of  the  county 
treasury  upon  the  certificate  of  the  county  clerk :  Provided,  that 
in  case  the  sheriff,  coroner  or  bailiff  be  interested  in  any  jury 
case  pending,  or  in  case  any  party  interested,  or  any  attorney, 
may  object  to  any  sheriff,  coroner  or  baiHff  selecting  the  jury, 
if  the  court  shall  think  such  objection  reasonable,  the  court 
shall  appoint  an  impartial  bailiff  to  summon  such  jury. 

Sec.  200,  ch.  37,  Rev.  Stat. 

Par.  3236,  vol.  2,  Jones  &  Addington. 

The  general  drawing,  if  one  is  had,  is  to  be  the  same  as  in 
the  circuit  court. 

Yunker  v.  Marshall,  65  App.  667. 

A  default  of  the  officers  charged  with  the  duty  of  drawing 
and  summoning  petit  jurors  for  the  county  court  will  not  prevent 
the  court  from  obtaining  a  jury  to  try  all  cases  wherein  a  jury 
is  demanded. 

Fanning  v.  People,  10  App.  70. 

Howard  v.  C.  &  A.  R.  R.  Co.,  179  App.  380. 

The  county  court  sitting  for  the  trial  of  jury  cases  has  the 
same  power  with  reference  to  summoning  and  impaneling  a 
jury  that  circuit  courts  have. 

People  V.  Viskniskki,  255  111.  384. 

When  a  jury  has  not  been  drawn  and  summoned  as  provided 
by  statute,  if  a  jury  is  demanded  by  either  party  to  any  cause, 
the  court  is  authorized  to  issue  a  venire  for  twelve  competent 
jurors  and  may  retain  such  jury  for  all  jury  trial  at  said  term. 

Fanning  v.  People,  10  App.  70. 

When  a  jury  is  not  summoned  in  the  manner  provided  for 
drawing  and  summoning  juries  for  the  circuit  court,  it  is  the 
dutv  of  the  court  on  the  first  dav  of  the  term,  to  call  all  cases 
on  the  docket  and  ascertain  whether  a  jury  will  be  required.  If 
one  is  demanded  by  any  party  to.  a  suit  or  the  state's  attorney 
in  any  criminal  case,  the  court  shall  set  such  case  or  cases  for 
trial  and  direct  the  clerk  to  issue  a  venire  for  twelve  competent 
jurors  and  deliver  the  same  to  the  sheriff  or  coroner  who  shall 
summon  such  jurors  from  the  body  of  the  county. 

People  V.  Mankus,  292  111.  435. 
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The  county  court,  when  a  jury  has  not  been  drawn  and 
summoned,  as  required  in  the  circuit  court,  may,  on  the  first 
day  of  the  term,  after  ascertaining  what  case  was  to  be  tried 
by  the  jury,  have  a  venire  issued  for  twelve  jurors,  or  less  by 
agreement  of  the  parties,  who  shall  be  summoned  by  the  sheriff 
from  the  body  of  the  county  to  serve  as  jurors  for  each  trial 
had  during  the  term.  Ordering  and  summoning  of  a  jury  to 
serve  during  the  term  instead  of  in  the  particular  case  in  which 
jury  is  demanded,  is  expressing  the  legal  effect  of  summoning 
a  jury  in  the  latter  mode  and  the  distinction  of  summoning  for 
a  particular  case  or  for  services  during  the  term  is  but  one 
of  form. 

Barr  v.  People,  103  111.  no. 

Court  may  complete  panel  by  ordering  sheriff  to  summon  addi- 
tional juror  from  body  of  county. 

People  V.  Visknisicki,  255  111.  384. 

It  will  be  presumed  in  the  absence  of  a  showing  to  the 
contrary  that  the  county  court  upon  the  first  day  of  the  term, 
called  all  the  cases  for  trial  on  the  docket,  and  that  a  jury  was 
demanded  by  some  party  to  a  suit  pending  and  the  jury  sum- 
moned in  order  to  try  such  case  and  being  so  summoned  were 
retained  for  the  term. 

Fanning  v.  People,  10  App.  70. 

Party  has  no  vested  right  under  section  200,  chapter  37, 
to  have  jury  drawn  before  the  term  as  is  done  in  the  circuit 
court.  All  he  would  be  entitled  to,  would  be  to  have  case  called 
for  trial  on  first  day  of  term  and  have  venire  issued  for  twelve 
competent  jurors.  And  where  information  was  not  filed  until 
after  first  day  of  term,  special  venire  may  be  ordered  for  trial 
of  such  case. 

People  V.  Ferguson,  150  App.  387. 

The  court  may  issue  a  venire  for  more  than  twelve  jurors 
in  case  it  decrees  a  greater  number  is  needed. 

Yunker  v.  Marshall,  65  App.  667. 

The  statute  only  provides  that  upon  issuing  the  venire  "the 
court  shall  thereupon  set  such  case  or  cases  for  trial."  The 
setting  of  the  trial  on  the  same  day  the  venire  issues  is  proper. 
The  requirement  of  the  statute  is  for  the  convenience  of  the 
court  and  no  particular  time  is  required  to  be  given  to  the  parties. 

Powers  V.  People,  42  App.  30. 

— Probate  Terms 

The  court  shall  have  the  power  to  impanel  a  jury  in  any  case 
cognizable  at  the  probate  terms  as  well  as  at  the  law  terms, 
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whenever  it  shall  be  necessary  for  the  trial  of  any  matter  pending 
before  the  court. 

Sec.  201,  ch.  37,  Rev.  Stat. 

far.  3237,  vol.  2,  Jones  &  Addington. 

Probate  Courts 

The  probate  court  shall  have  the  power  to  impanel  a  jury 
for  the  trial  of  issues  or  matters  of  fact  in  any  matter  or 
matters  pending  before  the  court,  and  for  such  purpose  the 
court  may  at  any  time,  when  it  becomes  necessary  to  have  a 
jury  direct  the  clerk  of  said  court  to  issue  a  venire  for  either 
six  or  twelve  competent  jurors  and  deliver  the  same  to  the 
sheriff  or  coroner  or  any  bailiff  of  the  court,  who  shall  summon 
such  jurors  from  the  body  of  the  county  to  be  and  appear  before 
said  court  at  any  term  or  day  Ucimed  in  such  venire,  and  if 
by  reason  of  non-attendance,  challenge  or  otherwise,  said  jury 
shall  not  be  full,  the  panel  may  be  filled  by  talesmen.  Said 
court  shall  have  the  same  power  to  compel  the  attendance  of 
jurors  and  witnesses  as  the  circuit  court  has  or  may  hereafter 
have,  and  jurors  to  act  as  such  in  said  court  shall  possess  the 
same  qualifications  and  be  entitled  to  the  same  privileges  of 
exemption  and  subject  to  the  same  rules  of  challenge  for  cause 
or  peremptorily  as  jurors  in  the  circuit  courts  of  the  state.  When 
such  jury  shall  be  brought  into  said  court,  the  court  may  retain 
such  jury  during  the  term  or  any  portion  thereof,  as  may  be 
necessary  for  the  trial  of  any  matter  or  matters  of  fact  which 
in  the  discretion  of  the  court  requires  a  jury.  The  per  diem 
and  mileage  of  said  jurors  shall  be  the  same  as  they  are  for 
jurors  in  the  circuit  court,  to  be  paid  out  of  the  county  treasury 
upon  the  presentation  of  a  certificate  of  the  clerk  of  said  court, 
issued  to  each  juror  at  the  time  of  their  discharge,  certifying 
to  the  number  of  days  he  may  have  attended  court  as  a  juror 
and  the  amount  of  juror  fees  and  mileage  due  him. 

Sec.  222,  ch.  37,  Rev.  Stat. 

Par.  3265,  vol.  2,  Jones  &  Addington. 

Mnnidpal  Courts 

That  the  petit  jurors  for  the  trial  of  cases  in  said  municipal 
court  shall  be  provided  by  the  jury  commissioners  of  the  county 
of  Cook  in  the  same  manner  and  from  the  same  lists,  as  near 
as  may  be,  as  petit  jurors  are  provided  for  the  circuit,  superior 
and  criminal  courts  of  Cook  countv.  The  names  of  the  necessarv 
number  of  petit  jurors  required  from  time  to  time  in  said 
municipal  court  shall  be  furnished  by  said  jury  commissioners 
upon  demand  to  the  clerk  of  the  municipal  court  and  the  venires 
for  such  jurors  shall  be  directed  to  and  served  by  the  sheriff 
of  Cook  county  at  the  expense  of  said  county,  and  the  fees 
of  said  jurors  shall  be  paid  out  of  the  city  treasury.  The  number 
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of  petit  jurors  to  be  summoned  from  time  to  time  shall  be 
determined  by  the  chief  justice. 

Sec.  288,  ch.  37,  Rev.  Stat. 

Par.  3337,  vol.  2,  Jones  &  Addington. 

That  it  shall  be  the  duty  of  the  chief  justice  of  the  municipal 
court  to  cause  to  be  interrogated  all  petit  jurors  summoned  for 
service  in  the  municipal  court,  and  to  cause  to  be  inquired  into 
the  qualifications  of  said  jurors  and  to  reject  from  service  as 
jurors  all  persons  who  do  not  appear  to  possess  the  qualifications 
required  by  law,  and  to  cause  the  summoning  of  persons  com- 
petent to  serve  as  jurors. 

Sec.  289,  ch.  37,  Rev.  Stat. 

Par.  3338,  vol.  2,  Jones  &  Addington. 

Petit  jurors  for  municipal  court  are  proj)erly  drawn  from 
body  of  the  county  and  court  may  send  its  process  beyond  the 
city  limits  to  serve  a  juror. 

City  of  Chicago  v.  Kanobel,  232  111.  112. 

JnyeiiJIe  Courts 

*  *  *  In  all  trials  under  this  act  any  person  interested  therein 
may  demand  a  jury  of  six  or  the  judge  of  his  own  motion, 
may  order  a  jury  of  the  same  number  to  try  the  case. 

Sec.  170,  ch.  23,  Rev.  Stat. 

Par.  3387,  vol.  2,  Jones  &  Addington. 

Provision  of  this  act  for  a  jury  of  six,  is  valid. 

Lindsay  v.  Lindsay,  257  111.  328. 

P^irticnlar  Actions: 
Atlaclimeiit: 

— Interpleading 

*  *  *  The  court  shall  immediately  direct  a  jury  to  be  impaneled 
to  inquire  into  the  right  of  property. 

Sec.  29,  ch.  II,  Rev.  Stat. 

Par.  520,  vol.  I,  Jones  &  Addington. 

Clafan  Agalngt  Estate 

*  *  *  It  shall  be  the  duty  of  the  county  clerk  when  a  jury  is 

demanded,  to  issue  a  venire  to  the  sheriff  of  the  county  to 

summon  a  jury  to  be  composed  of  the  number  demanded. 
Sec.  60,  ch.  3,  Rev.  Stat. 
Par.  109,  vol.  I,  Jones  &  Addington. 

Trial  of  Bight  of  F^perty 

If  a  jury  shall  be  demanded  by  either  party,  the  judge  shall 
direct  the  county  clerk  to  issue  a  venire  for  twelve  competent 
jurors,  unless  the  parties  to  such  proceeding  shall  elect  to  have 
the  same  tried  by  six  jurors,  and  deliver  the  same  to  the  sheriff 
or  coroner,  who  shall  summon  such  jurors  from  the  body  of 
the  county,  to  be  and  appear  before  such  court  at  the  time  set 
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for  the  return  of  such  venire;  and  if,  by  reason  of  non-attend- 
ance, challenge  or  otherwise,  said  jury  shall  not  be  full,  the 
panel  may  be  filled  by  talesmen.  Said  court  shall  have  the  same 
power  to  compel  the  attendance  of  jurors  and  witnesses  as  the 
circuit  court  has,  and  shall  be  governed  by  the  same  rules  in 
impaneling  a  jury. 

Sec.  8,  ch.  140a,  Rev.  Stat. 

Par.  6&21,  vol.  4,  Jones  &  Addington. 

Dependent  and  Neglected  Children: 

— Juvenile  Court 

Tn  all  trials  under  this  act,  any  person  interested  therein, 
may  demand  a  jury  of  six  or  the  judge  of  his  own  motion, 
may  order  a  jury  of  the  same  number  to  try  the  case. 

Sec.  170,  ch.  23,  Rev.  Stat. 

Par.  3387,  vol.  2,  Jones  &  Addington. 

— Relating  to  IndMstrial  School  for  Girls 

*  *  *  On  the  hearing  upon  said  petition  having  been  set,  the 
court  shall  order  that  a  jury  of  six  shall  be  summoned  and 
impaneled. 

Sec.  323,  ch.  122,  Rev.  Stat. 

Par.  1 149,  vol.  I,  Jones  &  Addington. 

•  — Relating  to  Training  School  for  Boys 

Upon  the  filling  of  such  petition,  the  clerk  of  the  court  shall 
issue  a  writ  to  the  sheriff  of  the  county,  directing  him  to  bring 
such  boy  before  the  court,  to  order  a  jury  of  six  to  be 
summoned  *  *  *. 

Sec.  337,  ch.  122,  Rev.  Stat. 

Par.  1 1 10,  vol.  I,  Jones  &  Addington. 

Eminent  Domain: 

— Regular  Term 

There  is  no  provision  made  for  obtaining  a  jury  where  the 
cause  is  to  be  heard  in  term  time  and  compensation  is  to  be 
ascertained  by  the  jury  regularly  impaneled  for  the  term.  A 
panel  selected  according  to  the  statute  regulating  the  selection 
and  choosing  of  jurors  for  the  court  is  a  jury  provided  for  the 
ascertainment  of  compensations  "prescribed  by  law." 

Hercules  Iron  Works  v.  Elgin  J.  &  E.  Ry.  Co.,  141  111.  491. 
Indiana,  I.  &  I.  R.  Co.  v.  Stauber,  185  111.  9. 

If  a  petition  is  filed  with  the  clerk  in  vacation  and  no  order 
is  made  by  the  judge,  it  is  the  correct  practice  that  cause  stands 
for  hearing  to  the  ensuing  term  of  court  and  jury  must  be 
selected  from  the  regular  panel  for  the.  term. 

Hercules  Iron  Works  v.  Elgin  J.  &  E.  Ry.  Co.,  141  111.  491. 

If  a  jury  is  not  in  attendance  on  the  court,  the  common  law 
right  to  issue  venire  exists  in  the  court, 

Davis  V.  Northwestern  El.  R.  Co.,  170  111.  595. 
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— Hearing  in  Vacation 
In  cases  fixed  for  hearing  of  petition  in  vacation,  it  shall 
be  the  duty  of  the  clerk  of  the  court  in  whose  office  the  petition 
is  filed,  at  the  time  of  issuing  summons  or  making  publication, 
to  write  the  names  of  each  of  sixty-four  disinterested  free- 
holders of  the  county,  on  sixty- four  slips  of  paper,  and,  in 
presence  of  two  disinterested  freeholders,  cause  to  be  selected 
from  said  sixty-four  names  twelve  of  said  persons  to  serve  as 
jurors — such  selection  to  be  made  by  lot  and  without  choice  or 
discrimination;  and  the  said  clerk  shall  thereupon  issue  venire, 
directed  to  the  sheriff  of  his  county,  commanding  him  to  summon 
the  twelve  persons  so  selected  as  jurors  to  appear  at  the  court 
house  in  said  county,  at  the  time  to  be  named  in  the  venire. 

Sec.  6,  ch.  47,  Rev.  Stat. 

Par.  5256,  vol.  3,  Jones  &  Addington. 

This  section  applies  only  where  the  petition  is  heard  in  vacation 
and  not  at  a  regular  term. 

Indiana  I.  &  I.  R.  Co.  v.  Stauber,  185  111.  9. 

The  only  difference  between  a  hearing  in  vacation  and  one 
in  term  time  is,  that  the  judge  must  fix  a  day  for  the  hearing 
and  order  a  special  jury,  but  when  the  court  convenes  for  the 
purpose  of  hearing,  it  is  a  court  organized  for  the  purpose  of 
hearing  that  cause  and  has  all  of  the  power  and  authority  that 
would  exist  if  the  court  regularly  convened  in  term  time. 

Trustees  of  School  v.  Griffith,  263  111.  550. 

It  is  the  order  of  the  judge  in  vacation  fixing  a  day  for  the 
hearing  that  determines  its  character  as  a  proceeding  in  vacation. 

Hercules  Iron  Works  v.  Elgin  J.  &  E.  Ry.  Co.,  141  111.  491. 

Order  made  in  vacation  fixing  the  date  of  hearing  is  within 
this  section  though  the  date  for  hearing  is  fixed  in  term  time. 
The  language  refers  to  the  order  made  in  vacation  and  has 
no  reference  to  the  day  appointed  for  the  hearing. 

Haslam  v.  Galena  &  S.  W.  R.  Co.,  64  111.  353. 

The  mode  of  selecting  panel  of  jurors  for  service  in  con- 
demnation case,  where  such  case  was  fixed  for  hearing  in 
vacation,  is  essentially  different  from  that  by  which  jurors  are 
selected  for  service  in  the  circuit  court. 

Chicago,  p.  &  St.  L.  Ry.  Co.  v.  Aldrich,  134  111.  14. 

For  a  condemnation  trial  in  vacation,  jurors  are  properly 
drawn  under  this  section  instead  of  under  the  jurors'  act. 

St.  Louis  &  O.  R.  Co.  V.  Union  Tru.st  &  Sav.  Bank,  209  111.  457. 

That  names  of  jurors  have  been  previously  written  on  slips 
for  the  drawing  of  a  jury  in  a  prior  condemnation  case  and 
remain  after  it  is  drawn  is  not  a  valid  ground  for  objection 
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to  the  array  as  the  re-writing  of  the  names  on  new  slips  of 
paper  would  be  an  idle  and  useless  act. 

Kieman  v.  Chicago,  S.  F.  &  C  Ry.  Co.,  123  III.  188. 

That  one  juror  is  not  a  freeholder  is  not  ground  for  challenge 
to  the  array  but  a  challenge  should  be  sustained  to  the  dis- 
qualified juror. 

Trustee  of  School  v.  Griffith,  263  111.  550. 

But  an  array  chosen  from  that  part  of  the  county  greatly 
interested  in  improvement,  one  being  interested  in  the  enter- 
prise and  two  not  freeholders  furnish  sufficient  reason  for 
allowing  challenge. 

Haslem  v.  Galena  &  S.  W.  R.  Co.,  64.  III.  353. 

The  petitioner,  and  every  party  interested  in  the  ascertaining 
of  compensation,  shall  have  the  same  right  of  challenge  of  jurors 
as  in  other  civil  cases  in  the  circuit  courts.  If  the  panel  be  not 
full  by  reason  of  non-attendance,  or  be  exhausted  by  challenges, 
the  judge  hearing  such  petition  shall  designate  by  name  the 
necessary  number  of  persons  of  proper  qualification,  and  the 
clerk  or  justice  shall  issue  another  venire,  returnable  instanter, 
and  until  the  jury  be  full. 

Sec.  7,  ch.  47,  Rev.  Stat. 

Par.  5257,  vol  3,  Jones  &  Addington. 

If  challenge  to  array  is  sustained  it  places  the  proceeding 
in  substantially  the  same  position  as  if  no  venire  had  been  issued 
and  it  is  proper  for  the  court  to  order  a  new  venire  in  the 
same  manner  as  the  first  was  ordered. 

Hartshorn  v.  Illinois  Valley  R.  Co.,  216  111,  392. 

And  such  venire  may  be  made  returnable  two  days  later. 

County  of  Mercer  v.  Wolff,  237  111.  74. 

The  same  grounds  of  challenge  which  the  law  gives  in  ordinary 
civil  cases  are  available  in  the  trial  of  condemnation  cases. 

Chicago  P.  &  St.  L.  Ry.  Co.  v.  Aldrich,  134  111.  9. 

And  the  juror  called  in  hearing  on  vacation  may  be  challenged 
for  previous  service  within  a  year. 

Chicago  P.  &  St.  L.  Ry.  Co.  v.  Aldrich,  134  111.  9. 

Or  if  he  is  not  a  freeholder,  if  hearing  in  vacation. 

Hercules  Iron  Works  v.  Elgin  J.  &  E.  Ry.  Co.,  141  111.  491. 
Indiana.  I.  &  I.  R.  Co.  v.  Stauber,  185  111.  9. 

Jury  Commissioners : 

Appointment — Oath — ^Bond ! 

In  every  county  of  this  state  now  containing,  or  which  may 
hereafter  contain,  more  than  two  hundred  and  fifty  thousand 
(250,000)  inhabitants,  the  judges  of  the  several  courts  of  record 
of  such  county,  or  a  majority  of  them,  shall  choose  three  com- 
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patent  and  discreet  electors,  who  shall  not  be,  by  law,  exempt 
or  disqualified  from  serving  as  jurors,  and  who  shall  not  be 
so  chosen  on  account  of  party  affiliations,  who  shall  be  known 
as  jury  commissioners.  Such  commissioners  shall,  in  counties 
now  containing  the  required  number  of  inhabitants,  be  chosen 
on  the  first  Monday  of  July,  1897,  and  in  counties  hereafter 
containing  the  required  number  of  inhabitants  such  commission- 
ers shall  be  so  chosen  on  the  first  Monday  of  July  after  it 
shall  have  been  determined  by  the  last  preceding  national  census 
that  the  inhabitants  of  such  county  are  of  the  number  required. 
Of  the  first  three  so  chosen  one  shall  hold  his  office  for  one  year, 
one  for  two  years  and  one  for  three  years,  to  be  determined 
by  lot,  and  every  year  thereafter  one  such  officer  shall  be  chosen 
for  the  term  of  three  years.  Each  of  such  commissioners,  before 
entering  upon  the  duties  of  his  office,  shall  take  and  subscribe 
to  an  oath  of  office  before  one  of  such  judges,  and  shall  execute 
a  bond  to  the  People  of  the  State  of  Illinois  in  such  sums  and 
with  such  sureties  as  shall  be  required  by  such  judge  and  be, 
by  him  approved,  conditioned  for  the  faithful  discharge  of  his 
duties  as  such  commissioner  during  his  term  of  office.  The 
majority  of  the  judges  of  such  county  may  remove  either  of 
such  commissioners,  assigning  reasons  therefor,  and  fill  all 
vacancies  occurring  in  the  office  of  any  such  commissioners  by 
death,  resignation  or  removal. 

Sec.  26,  ch.  78,  Rev.  Stat. 

Par.  6856,  vol.  4,  Jones  &  Addington. 

— Purpose  of  the  Act 

The  purpose  of  the  act  authorizing  the  appointment  of  jury 
commissioners  was  to  secure  to  litigants  jurors  drawn  at  random 
by  the  clerk  of  the  court  from  names  selected  by  the  jury  com- 
missioners, who  in  turn  were  to  be  selected  by  the  judges  of 
the  several  courts  of  record  of  the  county.  The  discretion  and 
competency  of  the  persons  chosen  as  such  commissioners  were 
to  be  taken  into  consideration,  the  purpose  being  to  prevent 
abuses  in  the  selection  of  juries  and  to  insure,  so  far  as  possible, 
that  none  but  competent,  honest  and  impartial  jurymen  should 
be  called  into  the  box,  and  that  the  interest  of  neither  party  to 
the  controversy  should  in  any  way  intervene  in  determining 
what  jurors  should  be  drawn  and  summoned  for  any  particular 
term  of  the  court. 

Wistrand  v.  People,  213  111.  72. 

— Judges  of  Municipal  Court 

Judges  of  municipal  court  are  not  authorized  to  assist  in 
the  selection  of  jury  commissioners. 

McCaflFery  v.  Andrews,  174  App.  391. 
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Frepiuration  of  List— BeTlsion 

The  said  commissioners,  upon  entering  upon  the  duties  of 
their  office,  and  every  four  years  thereafter,  shall  prepare  a 
list  of  all  electors  between  the  ages  of  twenty-one  and  sixty 
years,  possessing  the  necessary  legal  qualifications  for  jury  duty, 
to  be  known  as  the  jury  list.  The  list  may  be  revised  and  amended 
annually,  in  the  discretion  of  the  commissioners.  The  name  of 
each  person  on  said  list  shall  be  entered  in  a  book  or  books  to 
be  kept  for  that  purpose,  and  opposite  said  name  shall  be  entered 
the  age  of  said  person,  his  occupation,  if  any,  his  place  of  resi- 
dence, giving  street  and  number,  if  any,  whether  or  not  he  is 
a  householder  residing  with  his  family,  and  whether  or  not  he 
is  a  freeholder. 

Sec.  2T^  ch.  78,  Rev.  Stat. 

IJar.  6857,  vol.  4,  Jones  &  Addington. 

Deputy  Commissioners — ^Examination  of  Electors 

The  said  commissioners  are  empowered  to  provide  a  suitable 
room  or  rooms  in  which  to  transact  their  business,  and  to  incur 
all  other  necessary  expenses,  which  shall  be  paid  by  warrants 
drawn  as  provided  in  section  6  of  this  act,  and  with  the  approval 
of  said  judges,  or  a  majority  thereof,  to  appoint  a  clerk  and 
the  requisite  number  of  assistants.  The  clerk,  if  there  be  one, 
shall  bie  on  dutv  at  the  room  or  rooms  of  said  commissioners 
each  day  during  the  session  of  court;  if  there  be  no  clerk,  then 
one  at  least  of  said  commissioners  shall,  in  like  manner,  be 
present,  if  so  ordered  by  the  court.  The  said  commissioner 
shall  have  power,  with  the  approval  of  the  said  judges  or  a 
majority  thereof,  to  appoint  a  competent  elector  in  each  or  any 
voting  precinct  or  district,  who  shall  be  known  as  deputy  jury 
commissioner,  and  whose  duty  it  shall  be  to  fur/iish  said  jury 
commissioners  from  time  to  time,  as  required,  a  list  of  the 
qualified  electors  residing  in  said  voting  precinct  or  district  and 
such  other  information  as  may  be  required  by  said  jury  com- 
missioners. The  said  jury  commissioners  shall  also  have  power 
to  summon  electors  to  appear  before  them  and  to  examine  them 
touching  their  qualifications  for  jury  service;  and  each  of  said 
commissioners,  and  their  clerk  and  assistants  provided  for  in 
this  act,  are  hereby  empow^ered  to  administer  all  oaths  or 
affirmations  required  in  the  discharge  of  their  official  duties. 
Any  circuit  court  of  this  state,  in  any  county  where  this  law 
is  in  force,  or  any  judge  thereof,  either  in  term  time  or  vacation, 
upon  application  of  any  such  jury  commissioners  may,  in  the 
discretion  of  the  court,  comoel  the  attendance  of  electors  and 
the  giving  of  testimony  before  the  said  jurv  commissioners  by 
attachment  for  contempt  or  otherwise,  in  the  same  manner  as 
the  production  of  evidence  may  be  compelled  before  said  court. 
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Every  person  who,  having  taken  an  oath  or  made  affirmation 
as  herein  provided,  shall  swear  or  affirm  wilfully,  corruptly  and 
falsely,  shall  be  guilty  of  perjury,  and  upon  conviction  shall 
be  punished  accordingly. 

Sec.  28,  ch.  78,  Rev.  Stat. 

Par.  6858,  vol.  4,  Jones  &  Addington. 

Selection  of  List  of  Jiiror»— Drawing 

The  said  jury  commissioners  shall  from  time  to  time  select 
from  said  jury  list  the  requisite  number  of  names,  which  shall 
each  be  written  on  a  separate  ticket,  with  the  age,  place  of 
residence  and  occupation  of  each,  if  known,  the  whole  to  be 
put  into  a  box  to  be  kept  for  that  purpose  and  to  be  known 
as  the  jury  box.  In  like  manner  they  shall  select  the  necessary 
number  of  names  from  said  jury  list,  which  names  shall  each 
be  written  on  a  separate  ticket,  with  the  age,  place  of  residence 
and  occupation  of  each,  if  known,  and  put  the  whole  into  another 
box  to  be  kept  for  that  purpose  and  known  as  the  grand  jury 
box.  The  jurors  so  selected  shall,  as  near  as  may  be,  be  residents 
of  different  parts  of  the  county,  and  of  different  occupations; 
and  one  or  more  of  the  judges  of  said  court  shall  certify  to 
the  clerk  of  the  court  the  number  of  jurors  required  at  each 
term.  The  said  clerk  shall  then  repair  to  the  office  of  the  jury 
commissioners,  and  in  the  presence  of  at  least  two  of  said  com- 
missioners, or  one  of  said  commissioners  and  a  judge  of  a  court 
of  record  of  said  county,  and  also  in  the  presence  of  the  clerk 
of  said  commissioners,  if  there  be  one,  proceed  to  draw  at  random 
from  said  jury  box,  after  the  same  shall  have  been  well  shaken, 
the  necessary  number  of  names,  and  shall  certify  the  same  to 
the  sheriff  to  be  by  him  summoned  according  to  law.  If  more 
jurors  are  needed  during  said  term  the  court  shall  so  certify; 
and  they  shall  be  drawn  and  summoned  as  provided  forthwith : 
Provided,  that  it  shall  be  the  duty  of  said  jury  commissioners 
to  have  and  maintain  at  all  times  in  said  jury  box  not  less  than 
fifteen  thousand  (15,000)  names,  and  in  said  grand  jury  box 
not  less  than  one  thousand  (1,000)  names. 

Sec.  29,  ch.  78,  Rev.  Stat. 

Par.  6859,  vol.  4,  Jones  &  Addington. 

Special  talesmen  should  be  drawn  by  the  clerk. 

Healey  v.  People,  177  111.  306. 

All  the  jurors  properly  drawn  and  summoned  for  any  term 
if  otherwise  qualified,  are  eligible  for  service  in  any  branch 
of  the  court  which  may  be  in  session  during  the  term  of  service, 
and  may  be  transferred  from  one  branch  of  the  court  to  another 
as  suits  the  convenience  of  the  various  branches  of  that  court. 

Wistrand  v.  People;  213  111.  72. 
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Grand  Jury— Checking  Kames 

Whenever  a  grand  jury  shall  be  required  by  law  or  by  order 
of  the  court,  it  shall  be  drawn  from  the  grand  jury  box  and 
siunmoned  in  like  manner  as  provided  in  the  last  section.  At 
the  end  of  each  term  of  court  the  said  jury  commissioners  shall 
ascertain  the  names  of  all  persons  who  have  served  and  all  who 
have  been  excused  as  jurors  during  said  term,  and  the  names 
of  such  as  have  served  shall  be  then  checked  off  from  the  said 
jury  list  and  shall  not  again  be  placed  in  either  jury  box  tmtil 
all  others  on  said  list  shall  have  served  or  have  been  found  to 
be  disqualified  or  exempt,  and  the  names  of  all  who  have  been 
excused  and  who  possess  the  qualifications  for  jury  service  shall 
be  again  placed  in  the  jury  box. 

Sec.  30,  ch.  78,  Rev.  Stat. 

Par.  6860,  vol.  4,  Jones  &  Addington. 

Compensation— Assistants 

The  said  jury  commissioners,  deputy  jury  commissioners, 
clerks  and  assistants,  shall  be  paid  for  their  services  by  the 
county  treasurer  of  the  several  counties,  such  compensation  as 
shall  be  fixed  by  the  county  board,  upon  warrants  drawn  by  the 
clerk  of  the  county  board.  The  said  jury  commissioners  shall 
be  allowed  a  reasonable  sum  every  year  for  stationery  and  office 
expenses  other  than  salaries,  which  shall  be  paid  in  like  manner : 
Provided  that  the  said  judges,  or  a  majority  of  them,  shall 
prescribe  the  number  of  assistants  to  be  employed  by  said  jury 
commissioners. 

Sec.  31,  ch.  78,  Rev.  Stat. 

Par.  6861,  vol.  4,  Jones  &  Addington. 

Jury  commissioners  act  is  not  a  local  or  special  law. 

People  V.  Onahan,  170  111.  449. 

The  acts  of  de  facto  commissioners  in  drawing  a  panel  are 
not  invalidated  by  the  non-participation  of  persons  so  entitled. 

McCaffery  v.  McAndrew,  174  App.  391. 


CHAPTER  XI 

EXEMPTIONS 


IN  GENERAL: 

Duty  of  Citizen 

Duty  and  Power  of  Legislature 
Exemption  Not  a  Vested  Right 
Mere  Gratuity 

NOT  GROUND  OF  CHALLENGE 

WHO  EXEMPT: 

In  General 

Dentists 

Militia 

Election  Judges  and  Clerks 

IN  GENERAL: 
Duty  of  Citizen 

It  is  impossible  for  the  state  to  protect  life,  liberty  and  prop- 
erty without  the  aid  of  juries. 

Bragg  V.  People,  78  111.  328. 

The  duty  of  serving  on  juries,  like  the  duty  of  bearing  amis, 
is  one' of  the  inseparable  incidents  of  citizenship,  and  can  be 
exacted  whenever  and  however  the  sovereign  authority  Shall 
command. 

In  re  Scranton,  74  111.  161. 

All  citizens  owe  the  duty  of  serving  on  juries  when  properly 
selected  under  laws  made  for  that  purpose,  for  precisely  the 
same  reason  they  owe  the  duty  of  bearing  arms  in  defense  of 
the  government,  when  its  existence  is  menaced  by  violence.  It 
is  necessary  to  its  existence  and  to  their  protection  in  the  enjoy- 
ment of  the  rights  secured  by  the  government. 
Bragg  V.  People,  78  111.  328. 

Duty  and  Power  of  Legislature 

The  jury  system  is  a  vital  part  of  the  machinery  of  govern- 
ment. It  is  the  undoubted  duty  of  the  legislative  department 
to  provide  for  the  selection  of  jurors  in  such  a  way  as  shall 
best  subserve  the  public  welfare.  Of  this,  of  course,  it  must 
necessarily  be  the  judge,  and  may  provide  that  for  the  time 
being,  certain  classes,  by  reason  of  what  shall  be  deemed  sufficient 
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public  considerations,  shall  be  exempt;  but  to  say  that  such 
exemptions  shall  be  perpetual,  whatever  may  be  the  public 
necessities,  would  be  to  authorize  one  •  legislature,  by  unwise 
legislation,  to  tie  the  hands  of  its  successors,  even  to  the  extent 
of  destroying  the  government. 

Bragg  V.  People,  78  III.  328. 

It  is,  however,  within  the  power  of  the  legislature  to  enact 
laws  exempting  certain  classes  of  persons  from  liability  to 
service  as  jurors. 

Dunn  V.  People,  94  111.  120. 
Bragg  V.  People,  78  111.  328. 

Exemption  Not  a  Vested  Right 

But  an  exemption  from  jury  serv^ice  is  not  a  vested  right. 

In  re  Scranton,  74  111.  161. 

It  is  not  competent  that  a  legislature  shall  bind  the  state 
perpetually  that  this  man  or  that  class  of  men,  being  honest 
and  capable,  shall  not  be  required  to  act  as  jurors. 

Bragg  V.  People,  78  111.  328. 

Mere  Gratuity 

All  exemptions  of  this  kind  are  mere  gratuities  to  the  citizens, 
which  can  not  be  the  subject  of  contract  between  men  and  the 
state,  and  may  be  withdrawn  at  the  pleasure  of  the  law-making 
power. 

In  re  Scranton,  74  111.  161. 

If  Otherwise,  it  is  within  possibility  that  one  legislature  might 
by  exemptions  render  it  impossible  to  obtain  a  jury  from  the 
better  class  of  the  community,  however  wise  and  efficient  a  sys- 
tem for  that  purpose  might  be  adopted  by  its  successor.  So  long 
as  the  jury  system  shall  be  maintained,  it  can  admit  of  no 
controversy,  it  is  to  the  interest  of  all  that  the  legislature  shall 
justify  to  the  end  that  honesty  and  efficiency  shall  be  brought 
into  the  jury  box.  If  one  citizen  might  be  allowed  to  purchase 
exemption,  it  may  be  allowed  that  all  citizens  shall  do  so,  and 
thus  not  only  partially,  but  entirely,  defeat  the  guarantees  of  the 
constitution. 

Bragg  V.  People,  78  111.  328. 

NOT  GROUND  OF  CHALLENGE 

Exemption  is  a  personal  privilege  of  the  juror  and  is  not 
ground  for  challenge. 

North  Chicago  Electric  Ry.  Co.  v.  Moosman,  82  App.  172. 
Murphy  v.  People,  37  111.  447. 
Davis  V.  People,  19  111.  74. 
Davison  v.  People,  90  111.  221. 
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WHO  EXEMPT: 
In  General 

The  following  persons  shall  be  exempt  from  serving  as  jurors, 
to-wit :  The  Governor,  Lieutenant  Governor,  Secretary  of  State, 
Auditor  of  Public  Accounts,  Treasurer,  Superintendent  of  Pub- 
lic Instruction,  Attorney  General,  members  of  the  General  As- 
sembly during  their  term  of  office,  all  judges  of  courts,  all  clerks 
of  courts,  sheriffs,  coroners,  postmasters,  mail  carriers,  practic- 
ing attorneys,  all  officers  of  the  United  States,  officiating  min- 
isters of  the  Gospel,  school  teachers  during  the  term  of  school, 
practicing  physicians,  registered  and  assistant  pharmacists,  con- 
stant ferrymen,  mayors  of  cities,  policemen,  active  members  of  the 
Fire  Department,  embalmers,  undertakers  and  funeral  directors 
actively  engaged  in  their  business,  and  all  persons  actively  em- 
ployed upon  the  editorial  or  mechanical  staffs  and  departments 
of  any  newspaper  of  general  circulation  printed  and  published 
in  this  state:  Provided,  That  every  fireman  who  shall  have 
faithfully  and  actively  served  as  such  in  any  volunteer  fire  de- 
partment in  any  city  of  this  state,  for  the  term  of  seven  years, 
may  thereafter  be  exempt  from  serving  on  juries  in  all  courts. 

Sec.  4,  ch.  78,  Rev.  Stat. 

Par.  6834,  vol.  4,  Jones  &  Addington. 

*  *  *  If  a  person  has  served  on  a  jury  in  a  court  of  record 
within  one  year,  he  shall  be  exempt  from  again  serving  during 
such  year,  unless  he  waives  such  exemption. 

Sec.  14,  ch.  78,  Rev.  Stat. 

Par.  6844,  ch.  78,  Jones  &  Addington. 

But  persons  selected  from  the  bystanders  for  the  purpose  of 

filling  panel,  as  provided  in  section  12,  of  the  act  relating  to 

jurors,  are  not  thereby  disqualified  or  exempt  from  service  as 

jurors,  when  regularly  drawn  by  the  clerk  for  that  purpose  in  the 

manner  provided  in  the  act. 
Sec.  12,  ch.  78,  Rev.  Stat. 
Par.  6842,  vol.  4,  Jones  &  Addington. 

Dentists 

All  dentists  or  dental  surgeons  now  le^al  practitioners  of 
dentistry  or  dental  surgery  in  this  state,  or  those  who  may  here- 
after become  such,  shall  be  exempt  from  service  as  jurors  in  any 
of  the  courts  of  this  state. 

Sec.  44e,  ch.  91,  Rev.  Stat. 

Par.  7447,  vol.  4,  Jones  &  Addington. 

Militia 

Every  officer,  and  enlisted  man  of  the  National  Guard  or 
Naval  Reserve  shall  be  exempt  from  iury  dntv.  from  pavment 
of  road  labor  and  head  or  poll  tax  of  every  description  during 
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the  time  he  shall  hold  a  commission  as  an  officer,  or  be  enrolled 
as  an  enlisted  man  therein ;  the  exemption  from  jury  duty  shall 
continue  after  honorable  discharge  for  a  period  equal  to  that 

honorably  completed  in  the  National  Guard  or  Naval  Reserve. 

Sec.  9,  ch.  129,  Rev.  Stat. 

Par.  10859,  vol.  6,  Jones  &  Addington. 

Election  Judges  and  Clerics 

The  judges  and  clerks  of  election  shall  be  exempt  from  jury 
duty  during  the  term  of  their  service  and  for  two  years  there- 
after. 

Sec.  179,  ch.  46^  Rev.  Stat. 

Par.  4953,  vol  3,  Jones  &  Addinglon. 


CHAPTER  Xn 

COPY  OF  INDICTMENT,  LIST  OF  JURORS  AND 

WITNESSES 


RIGHT: 

Statute 

Copy  of  Indictment: 

Demand 
Defectiye  Copy 
Second  Trial 
Beading  to  Accused 

List  of  Jurors 
List  of  Witnesses 
Time 
Waiver 

INDORSEMENT  OF  WITNESSES  AND  RESTRICTION: 

Indorsement  on  Indictmoit : 

Only  Those  Testifying  Before  Grand  Jury 
ProsecntJon  for  Misdemeanor 
By  Whom  Indorsed 
When  Indorsed 

Witnesses  Examined  at  Trial : 

Not  Bestrlcted  to  Those  Indorsed  on  Indictment 

Prosecntion  Need  Not  Produce  All  Witnesses  Whose  Names  are 

Indorsed 
Notice 

RIGHT: 
Statute 

Every  person  charged  with  treason,  murder,  or  other  felonious 
crime  shall  be  furnished,  previous  to  his  arraignment,  with  a 
copy  of  the  indictment  and  a  list  of  the  jurors  and  witnesses. 
In  all  other  cases  he  shall,  at  his  request,  or  the  request  of  his 
cotmsel  be  furnished  with  a  copy  of  the  indictment  and  a  list 
of  the  jurors  and  witnesses. 

Sec.  I,  div.  XIII,  ch.  38,  Rev.  Stat. 
Par.  41 18,  vol.  2,  Jones  &  Addington. 

Copy  of  Indictment : 
Demand  ' 

If  demand  be  made,  copy  must  be  furnished. 

McKinney  v.  People,  7  111.  540. 
Yundt  V.  People,  65  111.  372. 
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Befecttye  Copy 

Where  copy  furnished  before  arraignment  is  defective,  it  is 
not  material  if,  after  the  arraignment,  correct  copy  is  furnished 
and  defendant,  by  vacation  of  all  previous  orders,  is  placed  in 
position  he  was  at  time  correct  copy  should  have  been  given. 

Collins  V.  People,  194  111.  506. 

Seeond  Trial 

It  is  not  incumbent  on  prosecution  in  a  second  trial  to  again 
furnish  copy  of  indictment. 

McKinney  v.  People,  7  111.  540. 

Beading  to  Accused 

The  furnishing  of  a  copy  of  indictment  answers  the  purpose 
of  reading  to  accused. 

Fitz  Patrick  v.  People,  98  111.  259. 

List  of  Jurors 

The  list  of  jurors  required  to  be  furnished  is  the  list  of  jurors 
selected  to  serve  immediately  after  arraignment,  otherwise  in 
cases  of  continuance  it  would  be  impossible  to  comply  with  the 
statute.  If  a  second  jury  is  ordered  for  the  term,  it  could  not  be 
known  with  certainty  who  will  constitute  the  entire  jury,  at  a 
future  day,  until  that  day  shall  arrive,  for  some  of  those  selected 
may  be  prevented  from  being  present  by  death,  sickness  or  other 
inevitable  casualty.  When  the  prisoner  is  ready  for  trial  he  may 
be  furnished  with  a  list  of  jurors  if  he  shall  request. 

North  V.  People,  139  111.  81. 

A  defendant  in  the  criminal  court,  previous  to  his  arraignment 
is  entitled  to  a  list  of  all  the  jurors  then  selected  to  serve  and 
who  will  be  immediately  engaged  in  service  in  that  court,  and 
not  merely  a  list  of  those  who  have  already  been  assigned  to  the 
particular  branch  of  the  court. 

Wistrand  v.  People,  213  111.  73. 

The  Utmost  care  should  be  taken  to  give  every  defendant  in 
criminal  cases  every  opportunity  to  prepare  for  trial,  and  among 
other  things  to  notify  him  in  due  time  as  to  what  men  constitute 
the  panel  out  of  which  the  jurors  for  his  trial  are  to  be  called. 

Goodhue  v.  People,  94  111.  37. 

But  unless  it  is  made  to  appear  that  defendant  has  been  put 
to  some  disadvantage,  conviction  will  not  be  set  aside. 

Goodhue  v.  People,  94  111.  37. 

The  prisoner  may  demand  a  panel  of  the  jurors,  and  if  he 
obiect  to  being  tried  until  panel  is  furnished  him,  and  the  court 
refuse,  this  is  error. 

McKinney  v.  People,  7  111.  540. 


COPY  OF  INDICTMENT— JURY  LIST— WITNESSES  199 

A  defendant  on  a  second  trial  is  entitled,  if  he  demand  it, 
to  a  list  of  the  jurors. 

McKlnney  v.  People,  7  III.  540. 

List  of  Witnesses 

A  defendant  is  entitled  to  reasonable  notice  of  the  witnesses 
who  will  appear  against  him  and  in  case  of  felony  to  a  list  of 
such  witnesses. 

Kota  V.  People,  136  111.  655- 
Yundt  V.  People,  ^  111.  372. 

Where  names  of  some  witnesses  appear  indorsed  on  indict- 
ment, it  will  be  presumed  that  the  list  was  satisfactory  to  accused, 
the  record  showing  no  demand  for  a  more  complete  one. 

Morton  v.  People,  47  111.  468. 

Record  must  show  that  defendant  was  .furnished  with  a  list 
of  witnesses. 

Yundt  V.  People,  65  111.  372. 

Time 

The  lists  shall  be  furnished  previous  to  arraignment. 

North  V.  People,  139  111.  81. 
Kota  V.  People,  136  111.  655. 

Waiver 

The  requirement  of  the  statute  is  directory  and  in  order  to 
make  the  omission  to  comply  with  the  statute  available,  it  is 
incumbent  upon  the  accused  to  demand  a  copy  of  the  indictment 
and  a  list  of  the  witnesses  and  to  preserve  the  evidence  of  the 
demand  in  a  bill  of  exceptions. 

Peoole  V.  Pennington.  267  111.  45. 
Kelly  V.  People,  132  111.  363. 
Peoole  V.  Viskniskki,  155  App.  292. 
McDonald  v.  People,  49  App.  357. 

It  is  a  matter  of  form  rather  than  substance. 

Hartley  v.  People,  156  111.  234. 

Minor  may  make  actual  waiver,  even  in  felony  prosecutions. 

Hartley  v.  People,  156  111.  234. 

The  law,  by  furnishing  the  prisoner  with  counsel  to  defend 
him  has  placed  him  on  the  same  platform  with  other  defendants, 
and  if  he  neglects  in  proper  time  to  insist  on  his  rights,  he 
waives  them. 

Nagel  V.  People,  229  111.  598. 
Perteet  v.  People,  70  111.  171. 
McKinney  v.  People,  7  111.  540. 

Where  defendant  pleads  and  ^oes  to  trial  without  objection, 
he  waives  the  right  to  object  that  he  was  not  furnished  with  copy 
of  indictment  and  list  of  jurors. 

McKinney  v.  People,  7  111.  540. 
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INDORSEMENT  OF  WITNESSES  AND  RESTRICTION: 
Indorsement  on  Indictment : 

Only  Those  Testifying  Before  Grand  Jury 

There  is  no  requirement  of  the  law  of  this  state  that  the 
names  of  witnesses  for  the  prosecution  shall  appear  on  the  back 
of  the  indictment  except  those  who  testify  before  the  grand  jury. 
It  is  true  that  the  defendant  is  entitled  to  reasonable  notice  of 
the  witnesses  who  will  appear  against  him,  and  in  cases  of  felony, 
to  a  list  of  such  witnesses,  at  the  time  of  his  arraignment;  but 
the  trial  court  may,  in  the  exercise  of  a  sound  legal  discretion, 
allow  other  witnesses  to  be  called  by  the  state. 

Kota  V.  People,  136  111.  655. 
Cross  V.  People,  192  111.  291. 

The  statute  does  not  require  that  the  names  of  all  witnesses 
who  shall  be  called  to  testify  on  the  trial  of  the  accused  shall  be 
noted  on  the  indictment,  but  the  requirement  of  the  law  is 
confined  to  the  names  of  those  upon  whose  evidence  the  indict- 
ment may  be  found. 

Andrews  v.  People,  117  111.  195. 

The  name  of  a  witness  who  has  been  called  and  who  refuses 
to  testify  before  the  grand  jury  is  properly  omitted  from  the 
back  of  the  indictment. 

Gilmore  v.  People,  87  App.  128. 

The  name  of  the  prosecuting  witness  may  be  indorsed  on  an 

indictment  for  rape  although  she  did  not  testify  before  the 

grand  jury. 

People  V.  Duncan,  261  111.  341. 

Frosecntion  for  Misdemeanor 

The  law  does  not  require  witnesses'  names  to  be  placed  on  the 
back  of  an  indictment  for  misdemeanor. 

McDonald  v.  People,  49  App.  357. 

By  Whom  Indorsed 

The  foreman  of  the  grand  jury  discharges  his  duty  when  he 
sees  that  the  names  of  the  witnesses  are  properly  noted  on  the 
back  of  the  indictment  whether  he  does  it  himself  or  has  it  done 
by  the  prosecuting  attorney  or  some  member  of  the  grand  jury 
other  than  himself. 

Hartley  v.  People,  156  111.  234. 

The  foreman  of  the  grand  jury  must  note  on  the  back  of  the 
indictment  the  names  of  the  witnesses  on  whose  evidence  it  is 
found;  the  statute. so  provides  and  is  mandatory.  A  disregard 
of  the  requirement  is  ground,  on  proper  motion,  for  quashing  the 
indictment. 

Andrews  v.  People,  117  111.  195. 
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fmeB  Indorsed 

The  court  may  m  its  discretion  permit  the  names  of  witnesses 
to  be  indorsed  on  the  indictment  at  the  trial. 

Kirkham  v.  People,  170  111.  9. 


Witnesses  Examined  at 
Hot  Restricted  to  Those  Indorsed  on  Indictment 

Prosecution  is  not  restricted  to  the  witnesses  whose  names  are 
furnished,  even  in  the  most  serious  crimes. 

People  V.  Curran,  286  111.  402. 
People  V.  Steinhauer,  248  111.  46. 
Bolen  V.  People,  184  III.  338. 
Gore  V.  People,  162  111.  259. 
Gifford  V.  People,  148  111.  I73- 
Bulliner  v.  People,  95  111.  394. 
Logg  V,  People,  92  111.  598. 
Smith  V.  People,  74  111.  144. 
Perteet  v.  People,  70  111.  171. 
Perry  v.  People,  14  111.  496. 
Gardner  v.  People,  4  111.  83. 

It  is  within  the  discretion  of  the  trial  court  to  allow  witnesses 
to  be  examined  in  a  criminal  case  whose  names  are  not  indorsed 
on  the  indictment  and  the  exercise  of  that  discretion  is  not  re- 
viewable. 

People  V.  Strosnider,  264  111.  434. 
People  V.  Scott,  261  111.  165. 
People  V.  Steinhauer.  248  ill.  46. 
People  V.  Weil,  243  111.  208. 
people  V.  Williams,  240  111.  633. 
People  V.  Liitzow,  240  III  612. 
Hauser  v.  People,  210  111.  253. 
Bolen  V.  People,  184  111.  338. 
Gore  V.  People,  162  111.  p^q. 
Simmons  v.  People,  150  111.  66. 
Gifford  V.  People,  148  111.  173. 
People  V.  Curran,  207  App.  264. 
People  V.  Phillips,  206  App.  542. 

By  provisions  of  the  statute  the  accused  is  entitled  to  the  names 
of  the  witnesses  who  are  to  be  called  against  him,  but  it  was  not 
the  intention  of  the  le^^islature  to  provide  that  no  witness  who 
shall  have  testified  before  the  grand  jury  on  the  finding  of  the 
indictment  <5ha11  he  nermitted  to  testify  unless  the  foreman  of 
the  ?rand  iurv  shall  have  endorsed  his  name  on  the  indictment. 
The  object  of  the  statute  is  to  give  notice  to  enable  the  accused 
to  rrenare  to  meet  the  chare^e  and  to  nrevent  sumrise.  When 
the  same  notice  is  otherwise  furnished  to  the  accused  in  apt 
time,  on  behalf  of  the  People,  that  a  witness  whose  name  is  not 
on  the  indictment  will  be  called,  the  purpose  of  the  statute  is 
accomplished. 

Cross  V.  People,  192  111.  2QT. 
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Proseentton  Need  Not  Produce  All  Witnesses  Whose  Names  are 
Indorsed 

The  people  are  not  bound  to  produce  and  call  all  the  wit- 
nesses whose  names  are  endorsed  on  the  indictment,  arid  if  de- 
fendant desires  to  call  any  of  such  persons  as  witnesses,  he  should 
subpoena  them. 

People  V.  Barrett,  261  111.  232. 
Carle  v.  People,  200  111.  494. 
Bressler  v.  People,  117  111.  422. 

And  any  witness  so  omitted  to  be  called  by  the  people  and 
introduced  by  accused  is  to  be  considered  the  witness  of  accused. 

Bressler  v.  People,  117  111.  422. 

And  if  there  are  the  names  of  witnesses  indorsed  on  indict- 
ment, who  were  eye-witnesses  to  the  occurrence  and  whose  testi- 
mony is  material,  but  for  whom  the.  states  attorney  can  not 
vouch,  it  is  proper  for  the  court  to  call  such  witnesses,  interrogate 
them  and  permit  both  the  people  and  the  accused  to  cross-examine 

them. 

People  V.  Rardin,  255  111.  9. 
Carle  v.  People,  200  111.  494. 

Notloe 

The  object  of  the  statute  is  for  the  benefit  of  the  accused 
who  is  entitled  to  know  the  names  of  those  upon  whose  evidence 
the  indictment  may  have  been  found. 

Andrews  v.  People,  117  111.  195. 

Defendant  is  entitled  to  reasonable  notice  of  the  witnesses 

who  will  appear  against  him  and  in  cases  of  felony  to  a  list  of 

such  witnesses  at  the  time  of  his  arraignment. 
Kota  V.  People,  136  111.  655. 

Notice  that  witnesses  would  be  called  should  be  given. 

Kota  V.  People,  136  111.  655. 
Perteet  v.  People,  70  III.  171. 
Gore  V.  People,  162  111.  259. 

Though  name  of  witness  who  testified  before  grand  jury  is 
not  indorsed  on  back  of  indictment,  he  may  be  called  when  notice 
is  furnished  in  apt  time  to  prevent  surprise. 

Cross  V.  People,  192  111.  291. 

It  is  within  the  discretion  of  the  court  to  permit  witnesses  to 
testify  though  no  notice  was  given  before  trial. 

Smith  V.  People,  74  III.  144. 
Bulliner  v.  People,  95  111.  394. 

The  burden  is  on  accused  to  show  surprise. 

Pf^onle  V.  Weil,  243  111.  208. 
Gifford  V.  People,  148  111.  173. 


Notice  may  be  oral. 

People  V.  Weil,  243  111.  208. 
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Where  the  court  in  a  criminal  case  affords  defendant's  counsel 
every  opportunity  to  examine  witnesses  whose  names  are  not  on 
the  indictment,  to  confer  with  them,  and  tender  them  for  such 
purpose,  and  counsel  does  not  avail  himself  of  such  privilege,  he 
can  not  be  heard  to  complain  of  the  examination  of  such  wit- 
nesses by  the  state. 

People  V.  Curran,  207  App.  264. 

A  witness  may  be  permitted  to  testify  although  there  is  a 
mistake  in  his  Christian  name,  it  not  appearing  that  defendant 
has  been  surprised  or  misled. 

Logg  V.  People,  92  111.  598. 

What  is  proper  notice  to  defendant  before  calling  witness 
rests  in  discretion  of  court. 

People  V.  Bundy,  295  111.  322. 
People  V.  Steinhauer,  248  III.  46. 


CHAPTER  Xm 


CHALLENGE  TO  THE  ARRAY 


IN  GENEStAL: 

Defined 
Panel  Defined 
Cause  Affecting  Panel 
Burden  of  Proof 
How  PltN>f  Made 
NeceasAty  of  Full  Panel 

TIME  OF  MAKING: 
Must  be  Made  in  Apt  Time 
Before  ChaUenge  to  the  Polls 
Before  Formation  of  Jury 
Before  Swearing  of  Jury 
After  Verdict 

GROUNDS  OF  CHALLENGE: 

Hl^ality  of  Panel: 

Haaner  of  Drawing 
SniDinoiiJiig  Jury 

Jury  List 
Waiver 

EFFECT  OF  SUSTAINING  CHALLENGE 

INJURY  MUST  BE  SHOWN 

IN  GENERAL: 

Defined 

A  challenge  to  the  array  presents  the  question  of  the  regu- 
larity or  proper  organization  of  the  panel. 

Mueller  v.  Rebhan,  94  III.  142. 

And  the  only  manner  in  which  the  legality  of  the  panel  can 
be  raised  is  by  a  challenge  to  the  array. 

Borrelli  v.  People,  164  111.  549. 
People  V.  Conners,  246  111.  9. 

Panel  Defined 

By  the  express  provisions  of  the  statute,  a  full  panel  consists 
of  twenty-four  jurors. 

Borrelli  v.  People,  164  111.  549. 
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Cause  Affecting  Panel 

A  challenge  to  the  array  must  be  based  upon  objection  to  all 
the  jurors  composing  the  panel. 

Clears  v.  Stanley,  34  App.  338. 

And  where  objection  is  only  directed  to  part  of  panel,  chal- 
lenge to  array  is  not  proper. 

Trustees  of  Schools  v.  Griffith,  263  111.  550. 
Clears  v.  Stanley,  34  App.  338. 
Davis  V.  People,  19  111.  74. 

The  panel  of  jurors  does  not  necessarily  mean  the  full  panel 
as  made  up  at  the  commencement  of  the  term.  It  may  mean 
the  principal  panel,  returned  by  the  sheriff  with  the  venire  issued 
previously  to  the  term. 

Gropp  V.  People,  67  111.  154. 

Burden  of  Proof 

Where  a  challenge  to  the  array  is  made,  the  challenger  must 
stand  ready  to  prove  his  challenge  by  proving  the  illegality  of 
the  panel. 

Borrelli  v.  People,  164  111.  549. 
DeKalb  &  G.  W.  Ry.  Co.  v.  Rowell,  74  App.  191. 
St.  Louis  &  S.  E.  Ry.  Co.  v.  Wheelis,  72  111.  538. 
St.  Louis  &  S.  E.  Ry.  Co.  v.  Casner,  72  111.  384. 

How  Proof  Made 

The  proof  upon  challenge  to  the  array  may  be  made  by  oral 

evidence  or  affidavits.    The  better  practice  is  to  make  the  proof 

by  affidavits.     In  this  manner  the  question  of  the  sufficiency  of 

the  panel  can  be  determined.     It  can  not  be  by  an  objection  to 

the  jury. 

Borrelli  v.  People,  164  111.  549. 

Certified  copy  of  memorandum  of  an  order  appearing  on  the 
records  of  the  jury  commissioners  is  not  properly  admissible. 

Torpedo  Top  Co.  v.  Royal  Ins.  Co.,  162  App.  338. 

And  after  the  jury  is  impaneled  and  the  cause  has  proceeded 
to  trial  on  the  merits,  the  proof  comes  too  late. 

DeKalb  &  G.  W.  Ry.  Co.  v.  Rowell,  74  App.  191. 
Yunker  v.  Marshall  &  Daly,  65  App.  667. 

Necessity  of  Full  Panel 

There  can  be  no  challenge  to  the  array  until  there  is  first  a 
full  jury.  No  challenge  either  to  the  array  or  to  the  polls  can 
be  taken  until  a  full  jury  shall  have  appeared;  and  if  twelve  of 
those  named  of  the  original  panel  do  not  appear,  a  tales  must 
be  prayed,  and  the  number  of  twelve  obtained  iDefore  any  chal- 
lenge be  made. 

St.  Louis  &  S.  E.  R.  Co.  v.  Wheelis,  72  111.  538. 
Strehmann  v.  City  of  Chicago,  93  App.  206. 
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TIME  OF  MAKING: 
Must  be  Made  in  Apt  Time 

A  challenge  to  the  array  must  be  made  in  apt  time. 

Clears  v.  Stanley,  34  App.  338. 

Where  no  challenge  made  and  parties  proceed  to  trial,  any  ob- 
jection is  waived. 

Schermer  v.  People,  33  111.  275. 

Before  Challenge  to  the  Polls 

Neither  party  shall  take  a  challenge  to  the  polls  which  he 
might  have  had  to  the  array. 

Gropp  V.  People,  67  111.  154. 
Mueller  v.  Rebhan,  94  111.  142. 

But  if  the  challenge  to  the  array  be  found  against  the  party, 
he  shall  have  his  challenge  to  the  polls. 

Gropp  V.  People,  67  111.  154. 
Mueller  v.  Rebhan,  94  111.  142. 

If  tales  has  been  improperly  ordered,  the  challenge  should  be 
to  the  array  of  tales  and  not  to  the  polls. 

Gropp  V.  People,  67  111.  154. 
Stone  V.  People,  3  111.  326. 

Before  Formation  of  Jury 

Should  be  taken  to  the  array  before  any  individual  jurors 
have  been  selected  and  called  as  jurors.  If  not,  objection  is 
waived. 

Gropp  V.  People,  67  111.  154. 
Mueller  v.  Rebhan,  04  111.  142. 

Must  be  made  when  jury  called  into  box. 

People  V.  Flannigan,  204  App.  548. 

Before  Swearing  of  Jmy 

After  a  jury  for  the  trial  of  a  cause  has  been  called,  impan- 
elled and  sworn  from  the  regular  list  of  jurors  in  attendance,  a 
challenge  to  the  array  comes  too  late. 

St.  Louis  &  O.  R.  Co.  V.  Union  Trust  &  Savings  Bank,  209  111.  457. 
St.  Louis  &  S.  E.  R.  Co.  v.  Casner,  72  111.  384. 

After  Verdict 

Where  the  question  is  first  raised  after  the  verdict  of  jury, 
the  defendant  waives  all  right  to  question  the  manner  in  which 
the  jurors  have  been  drawn,  by  his  failure  to  challenge  the 
array,  and  by  accepting  the  jury  and  trying  his  case,  as  a  chal- 
lenge to  the  array  is  the  only  manner  in  which  that  question  can 
be  preserved  for  review. 

People  V.  Duncan,  261  111.  339. 

People  V.  Conners,  246  111.  Q. 

Rock  Island  &  St.  Louis  R.  R.  Co.  v.  McKinley,  64  111.  338. 
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A  challenge  to  the  array  is  the  only  manner  in  which  the 
question  of  the  irregularity  of  drawing  the  jurors  can  be  pre- 
served for  review.  A  prisoner  on  trial  has  no  right  to  sit  by 
and  allow  the  irregular  proceedings  to  occur  without  objection, 
and  afterwards  seek  to  have  the  judgment  against  him  set  aside 
because  of  such  irregularity.  When  a  defendant  accepts  twelve 
men  to  try  his  case,  his  acceptance  is  an  expression  of  satisfac- 
tion on  his  part  with  the  jury,  and  he  can  not  after  an  adverse 
verdict,  seek  to  reverse  his  action  in  accepting  the  jury  and 
have  the  verdict  set  aside  for  some  irregularity  which  existed 
at  the  time  the  jurors  were  accepted. 

People  V.  Conners,  246  111.  9. 

GROUNDS  OF  CHALLENGE: 
niegality  of  Panel: 
Manner  of  Drawing 

The  fact  that  panel  of  jurors  is  not  drawn  in  manner  pro- 
vided by  statute,  can  be  objected  to  only  by  challenge  to  array 
and  a  simple  objection  to  the  jury  does  not  raise  the  question 
of  the  legality  of  the  panel. 

Borrelli  v.  People,  164  111.  549. 
People  V.  Duncan,  261  111.  339. 
People  V.  Conners,  246  111.  9. 
Bruen  v.  People,  206  111.  417. 

• 

A  mere  irregularity  in  drawing  the  jury,  where  no  positive 
injury  is  shown  to  have  been  done  accused,  is  not  sufficient  cause 
to  sustain  a  challenge  to  the  array. 

Wilhelm  v.  People,  72  111.  468. 
Mapes  V.  People,  69  111.  523. 
Nealon  v.  People,  39  App.  481. 

The  irregularity  must  be  of  such  a  character  as  would  prob- 
ably have  produced  a  change  in  the  panel  or  presented  a  list  of 
names  to  choose  from,  different  from  those  which  would  be  pro- 
duced by  a  compliance  with  the  law. 

Nealon  v.  People,  39  App.  481. 

Where  there  has  been  a  property  condemnation  case  the  month 
previous,  at  which  time  the  county  clerk  followed  the  statute  in 
selecting  the  jury  at  the  time  by  issuing  the  summons  in  the 
case,  writing  the  names  of  each  of  sixty-four  disinterested  free- 
holders on  64  slips  of  paper,  and  selecting  from  these  64  names 
the  names  of  twelve  jurors,  and  then  in  the  second  case,  took 
the  residue  of  the  64  names  remaining,  after  drawing  the  jury 
in  the  prior  case  a  month  before,  examined  them,  rejecting  any 
appearing  to  be  interested,  and  writing  sufficient  new  names  to 
fill  up  the  required  number,  then  drawing  from  these  the  jury, 
and  the  sole  reason  for  the  challenge  was  that  in  the  second 
case  the  clerk  did  not,  at  the  time  of  issuing  the  summons,  write 
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the  names,  etc.,  of  the  fifty-six  disinterested  freeholders  remain- 
ing from  the  drawing  of  the  jury  in  the  previous  case,  such 
challenge  is  groundless. 

iviernan  v.  Chicago,  S.  F.  &  C.  Ry.  Co.,  123  111.  188. 

Snmmoiiing  Jury 

Objections  to  the  mode  of  summoning  petit  jury  must  be 
taken  by  challenge  to  array  or  by  motion  to  quash  the  array,  or 
the  tales, — if  the  objection  goes  only  to  the  tales. 

Mueller  v.  Rebhan,  94  111.  142. 
uropp  V.  People,  67  111.  154. 

Or  objection  will  be  considered  waived. 

Gropp  V.  People,  67  111.  154. 

The  mere  fact  that  jury  was  not  summoned  twenty  days 

before  the  first  day  of  Uie  term  is  not,  alone,  sufficient  ground 

for  challenge  to  the  array. 

Rockford  Ins.  Co.  v.  Nelson,  75  111.  548. 
Wier  V.  Sanitary  District,  160  App.  174. 

Jurors  summoned  from  the  body  of  the  county  by  order  of 
court,  upon  discharge  of  entire  panel  which  had  been  drawn  for 
the  term,  do  not,  under  the  statute,  constitute  a  legal  panel  for 
the  trial  of  one  indicted  for  murder,  and  such  panel  is  subject 
to  a  challenge  to  the  array,  as  not  having  been  drawn  as  re- 
quired by  law. 

Borrelli  v.  People,  164  111.  549. 

Under  the  act  relating  to  jurors,  if,  during  the  term,  there 
should  be  no  jury  present,  for  the  reason  that  the  time  for  which 
they  were  selected  has  expired,  or  for  other  cause,  a  new  panel 
should  be  drawn  by  the  clerk  in  the  manner  prescribed  in  the 
act;  and  if  such  jury  is  selected  by  the  sheriff  under  a  venire 
issued,  it  will  be  error. 

Lincoln  v.  Stowell,  73  111.  246. 
Siebert  v.  People,  143  111.  571. 

Jury  List 

A  challenge  to  the  array  of  jurors,  based  upon  the  fact  that 
county  board  had  no  power  to  make  a  jury  list  at  its  September 
meeting  before  the  list  made  at  its  previous  September  meeting 
was  exhausted,  should  be  overruled  where  the  record  does  not 
show  from  which  list  the  jurors  were  actually  drawn. 

People  V.  Hubert,  251  111.  514. 

In  a  criminal  case,  it  is  not  ground  for  challenge  to  array  that 
women  were  not  included  among  the  number  of  legal  voters 
making  up  the  jury  list :  women  not  being  made  eligible  for  jury 
service  bv  the  fact  that  they  were  made  voters  in  election  of 
certain  officers. 

People  V.  Goehringer,  196  App.  472. 
14 
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Nor  in  eminent  domain  proceedings  is  it  a  groimd  for  chal- 
lenge to  the  array  that  one  of  the  jurors  is  not  a  freeholder. 

Trustees  of  Schools  v.  Griffith,  263  III.  550. 

On  challenge  to  array  it  is  no  objection  that  judges  of  munici- 
pal court  did  not  participate  in  selection  of  jury  commissioners 
who  drew  the  panel. 

McCaffery  v.  McAndrews,  174  App.  391. 

Waiver 

Where  party  enters  upon  the  business  of  selecting  a  jury  from 
the  panel  presented,  he  waives  his  right  to  challenge  the  array 
and  any  objection  he  might  have  had  to  the  regular  organiza- 
tion of  the  panel. 

Mueller  v.  Rebhan,  94  III.  142. 
Gropp  V.  People,  67  111.  154. 
People  V.  Flannigan,  204  App.  548. 

EFFECT  OF  SUSTAINING  CHALLENGE 

Upon  the  cliallenge  to  the  array  being  sustained,  the  pro- 
ceedings are  placed  in  substantially  the  same  position  as  if  no 
venire  had  been  originally  issued. 

Hartshorn  v.  Illinois  Valley  R.  Co.,  216  111.  392. 

And  in  eminent  domain  proceeding,  the  proper  practice  is  to 
issue  a  new  venire  in  the  same  manner  as  the  first  one  issued. 

Hartshorn  v.  Illinois  Valley  R.  Co.,  216  111.  392. 

If  challenge  is  sustained,  jury  should  be  summoned  in  mode 
provided  by  statute.  Where  there  is  no  provision,  recourse  may 
be  had  to  the  common-law  power  of  the  court  of  obtaining  a  jury. 

Lincoln  v.  Stowell,  7^  111.  246. 

It  is  not  error  to  deny  challenge  to  the  array  in  condemnation 
case  and  submit  case  to  jury  selected  from  regular  panel  for 
the  term  where  the  case,  though  set  for  trial  in  vacation  was 
continued  without  objection  to  regular  term  and  where  chal- 
lenge is  not  supported  by  affidavit  and  jury  appears  to  be  drawn, 
in  regular  manner. 

Alton  &  S.  R.  R.  V.  Vandalia  R.  Co..  271  111.  558. 

INJURY  MUST  BE  SHOWN 

A  judgment  of  the  court  will  not  be  reversed  because  a  chal- 
lenge to  the  array  was  overruled  unless  it  appears  that  some  sub- 
stantial right  was  thereby  impaired. 

Wistrand  v.  People,  213  III.  72. 

Healey  v.  People,  177  111.  306. 

Wilhelm  v.  People,  72  111-  468. 

Hartshorn  v.  Illinois  Valley  R.  Co.,  216  III.  392. 

Henry  v.  People,  198  111.  162. 

Wier  V.  Sanitary  District,  160  App.  174. 

Yunker  v.  Marshall  &  Daly,  65  App.  667. 
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Though  Statute  not  strictly  followed  in  the  selection  of  jury, 
if  record  fails  to  show  rights  were  impaired,  or  that  there  was 
prejudice,  the  irregularity  will  not  result  in  reversal  of  judgment. 

Siebert  v.  People,  143  111.  571. 
People  V.  Madison  Co.,  125  111.  334. 
Mapes  V.  People,  69  111.  523. 
t'eople  V.  PoKora,  215  App.  589. 

But  there  must  have  been  some  attempt  to  select  jury  in 
accordance  with  requirements  of  statute. 

People  V.  Mankus,  292  111.  435. 

An  irregularity  in  the  making  up  of  a  jury  list  will  not  sup- 
port a  challenge  to  the  array  so  as  to  bring  about  a  reversal  of 
a  conviction  if  it  does  not  appear  that  the  defendant  was  preju- 
diced or  that  he  had  exhausted  his  peremptory  challenges  or 

that  he  has  not  been  tried  by  a  fair  and  impartial  jury. 
People  V.  Brown,  150  App.  365. 
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CHALLENGES  AT  COMMON  LAW: 

Kinds: 

Frbic^al  Challenges 

dudlenges  to  the  Payor 
Mode  of  Trial: 

At  Commoa  Law 

lallllDols 

EXAMINATION: 

Right: 
In  General 
Of  Goansel 
Of  Courts 

— Generally 

— Municipal  Court 

Bntjr  of  Fartles 

Latitude: 

In  General 

Hypothetleal  Qnestion  as  to  Decision 

As  to  Bntr  of  Jnror 

Consideration  of  Opinion  of  Fellow-Jnrors 

BIseretton  of  Conrt 

Presenee  of  Jndge 

Befosal  to  Pemut  Proper  Questions 

Be-examlnatlon 

NUMBER  IN  JURY  BOX: 
Necessity  of  Full  Panel 
Panel  Means  Twelve 
Waiver  by  Silence 
Calling  Talesmen 
Panels  of  Four : 

Plaintiff  to  Pass  Upon  First  Four 

Exajnlnatlon  by  Party  Breaking  Panel  ^, 

Acceptance  as  Affectlnir  Bight  to  ChaUenges 
—Common  Law  Rule 
— Acceptance  of  Four 
Waiver  of  Bight 
Effect  of  Irregularity  on  Appeal 

CHALLENGES  FOR  CAUSE  AND  SUBJECTS  OF 
INQUIRY: 
Knowledge  or  Opinion  as  to  Case : 

(pinion  as  Ground  of  Challenge  in  General 
Nature  of  Opinions  t 

— Decided  or  Fixed 

— Positive 
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— Slight  and  Transient 
— Hypothetical  Opinion 
— Suspicion  of  GruUt 
Source  of  Knowledge  Upon  Which  Based  s 
— Evidence  at  Former  Trial 
— Newspaper  Reports 
— Rumor 
Expression  of  Opinion 
Determination  of  Competency: 

— Nature  and  Strength  of  Opinion 
— Statement  of  Juror 
— Opinion  as  to  Law 
— Province  of  Court 
Age 

Alienage 
Association 

Attorney's  Relaticm  to  Juror 
Bet  Pending 
Bias: 

In  General: 

— Impartiality 
Knowledge  of  Party 
Facts  Subsequently  Appearing 
Examining  Witnesses 
Prejudice  Against  Stranger  to  Suit 
Leaning  Toward  One  Fiu*ty 

Conscientious  Scruples 

Conviction  of  Infamous  Crime 

Corporator 

Current  Report 

Conversation  with  Witness 

Damages 

English  Language 

Evidence  at  Former  Trial  or  Proceeding 

Exemption 

Freeholders : 
In  General 

Eminent  Domain  Proceedings: 
— In  General 
— Combined  Drainage 
— Special  Drainage  District 
Inhabitants  of  Municipal  Litigant : 

Cities  and  Villages 
Sanitary  District 
Counties 
Towns 

Illiteracy 

Impartiality 

Insurance 

Interest 

Irregular  Calling 

Mental  Capacity 

Misapprehension  of  Facts 

Party  to  Suit  Pending 
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Pecimiary  Interest 
Physical  Incapacity 
Prejudice : 

Against  CapltBl  Punishment 
Against  Circnmstantial  Eyidence 
Against  Corporations 
A^dnst  CMme: 

— In  General 

— Against  Particular  Offense 

— As  to  Person  Charged  with  Offense 

Against  Party's  Business 

Bace  Prejudice 
Property 
Relationship 
Secret  Society 
Seeking  to  be  Jnror 
Service  Previously: 

Serrice  Wltliin  One  Tear 
Service  InyolTing  Same  Facts 


Society  for  Suppression  of  Crime 

Sympathy 

Vicinage: 

Biglit  of  Accused 

PEREMPTORY  CHALLENGES: 
Defined 

Object  of  Allowing : 
In  General     • 

Right  to  Exclude  Juror,  Not  Select 
Right  is  One  Conferred : 

Criminal  Action: 

— In  General 
— Rights  of  State 
— Rights  of  Defendant 
CiTil  Causes: 
— No  Common  Law  Right 
— Exists  only  by  Statute 

Manner  of  Exercise:  ^  { 

Matter  of  Bight,  Not  Begulation 

Bestriction  by  Court  ^ 

Examination:  ^ 

By  Counsel 
By  Court 

Number  Allowed : 
Criminal  Action: 

— Right  of  Accused 
— Joint  Defendants 
— Rights  of  State 
— In  Justice  Court 
Civfl: 

— Courts  of  Record 

— Joint  Defendants 

— Eminent  Domain  Proceedings 

— In  Justice  Court 
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Time  of  ChaJlenge 
Commoii  Law 
After  AeceptaBce  in  Fftnels  of  Fours 

— No  Right  of  Challenge 

— Diacretion  of  Court 
Before  Acceptance 
After  Sweanngr  of  Jnror 
After  Acceptance  of  Jury 
Not  Waired  l¥here  Adyersary  Rejects 
If  amber  in  Jury  Box 

Where  Juror  is  E^xcused : 

Common  Law 
Modem  Fractice 
Erroneous  Overruliiig  Challeiige  for  Cause : 

Peremptory  Challenges  Not  Exliausted 
Peremptory  Challenges  Exliansted 

EXCLUSION  AND  SUBSTITUTION  OF  JUROR: 

Power  of  Court  to  Exclude  Juror : 

Discretion  of  Conrt: 

— In  General 

— Reasons  Personal  to  Juror 

Must  Best  In  Conrt 
Not  Restricted  to  Disqualification 
Suspicions  Return  of  Juror 
Discharge  After  Verdict  Agreed  Upon 

Substitution  of  Juror : 

Duty  of  Court: 

— Illness  of  Juror 

— Agitated  Mental  Condition  of  Juror 
— Incompetently 
WAIVER  OF  OBJECTION  TO  JUROR 


CHALLENGES  AT  COMMON  LAW: 
Kinds: 

Challenges  to  jurors,  based  upon  an  allegation  of  bias,  favor 
or  partiality,  were,  at  the  common  law,  divided  into  two  classes, 
viz.,  principal  challenges  and  challenges  to  the  favor. 

Coiighlin  V.  People,  144  111.  140. 

The  distinction  between  grounds  for  challenge  for  principal 
cause  and  to  the  favor,  as  they  anciently  existed,  is  hard  to  make, 
and  in  most  instances  is  purely  technical  and  arbitrary. 

East  St.  Louis  E.  Ry.  Co.  v.  Snow,  88  App.  660. 

The  former  arose  out  of  a  state  of  facts  which  authorized  the 
conclusive  presumption  to  be  drawn  that  the  juror  was  dis- 
qualified. The  latter  arose  out  of  a  state  of  facts  that  only  gave 
rise  to  a  suspicion  of  unindifference  of  the  juror. 

O'Fallon  Coal  Co.  v.  Laquet,  89  App.  13. 

Frincipftl  ChaUenges 

A  principal  challenge  was  grounded  on  such  manifest  presump- 
tion of  partiality,  that  if  the  fact  alleged  was  proved  to  be  true, 
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the  disqualification  of  the  juror  followed  as  a  legal  conclusion, 
incapable  of  being  rebutted. 

Coughlin  V.  People,  144  111.  140. 

Among  the  various  matters  which,  at  common  law,  were  held 
to  be  principal  cause  of  challenge,  that  is,  cause  from  which  bias 
or  partiality  would  be  inferred  as  a  legal  conclusion,  were  these : 
consanguinity  or  affinity  of  the  juror  with  either  of  the  parties 
within  the  ninth  degree;  that  the  juror  was  a  god- father  to  the 
child  of  either  party;  or  e  converso;  that  the  juror  was  of  the 
same  society  or  corporation  with  either  party;  or  was  a  tenant, 
or  "within  the  distress"  of  either  party;  or  had  an  action  imply- 
ing malice  depending  between  him  and  either  party;  or  was  a 
master,  servant,  counsellor,  steward  or  attorney  for  either  party ; 
Or  after  he  was  returned,  he  ate  and  drank  at  the  expense  of 
either  party;  or  had  been  chosen  as  arbitrator  by  either  party. 
By  most  of  the  authorities  it  was  held  to  be  ground  of  principal 
challenge  that  the  juror  had  formed  and  declared  his  opinion 
touching  the  matter  in  controversy. 

Coughlin  V.  People,  144  111.  140. 

There  were,  at  common  law,  at  the  date  of  the  granting  of  the 
charter  for  the  settlement  of  Virginia,  many  principal  grounds 
for  challenge  of  a  juror,  "grounds  for  challenge  for  principal 
cause."  Such  of  these  as  are  of  a  general  nature  and  as  are 
applicable  to  our  society  and  institutions,  except  in  a  few  instances 
where  abrogated  by  statute,  together  with  a  number  of  other 
causes  expressly  created  by  the  statute,  are  now  in  full  force  in 
this  state. 

East  St.  Louis  E.  Ry.  Co.  v.  Snow,  88  App.  660. 

ChaUenges  to  the  FsTor 

In  case  of  a  challenge  to  the  favor,  the  disqualification  arose 
as  a  conclusion  of  fact  to  be  determined  by  the  triers,  the  evi- 
dence adduced  in  support  of  the  challenge  leading  to  no  presump- 
tion which  might  not  be  overcome  by  other  evidence. 

Coughlin  V.  People,  144  111.  140. 

The  common-law  distinction  between  principal  challenges  and 
challenges  to  the  favor  has  not  been  kept  up  in  this  state ;  still, 
many  of  the  principles  growing  out  of  that  distinction  have 
been  habitually  recognized  and  enforced. 

Coughlin  V.  People,  144  111.  140. 

Mode  of  Trial: 
At  Common  Law 

The . challenge  for  principal  cause  was  tried  by  the  court; 
challenges  to  the  favor  were  tried  by  persons  appointed  by  the 
court  called  triers,  who  were  authorized  to  determine  whether  a 
person  challenged  to  the  favor  was  qualified  to  serve  as  a  juror. 

O'Fallon  Coal  Co.  v.  Laquet,  89  App.  13. 
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Challenges  for  principal  cause  were  tried  and  determined  by 
the  court,  but  when  no  grounds  existed  for  challenge  for  princi- 
pal cause,  and  a  party  conceived  that  a  juror  did  not  stand  indif- 
ferent between  the  parties  he  might  challenge  "to  the  favor,*'  and 
the  validity  of  the  challenge  was  submitted  to  the  determination 
of  triers.  Ordinarily  two  jurors  already  accepted  and  sworn  in 
the  case  constituted  the  triers,  but  if  a  juror  was  challenged  to 
the  favor  before  any  juror  had  been  accepted,  the  court  appoint- 
ed two  disinterested  persons  as  triers,  and  after  they  had  tried 
the  juror,  if  they  found  him  not  indifferent  as  between  the 
parties,  the  challenge  was  allowed,  and  if  they  found  him  to  be 
indifferent,  he  was  sworn  as  a  juror  in  the  cause.  Then  he  and 
the  two  triers  together  tried  the  next  juror  so  challenged,  and 
when  another  was  found  to  be  indifferent  between  the  parties, 
and  sworn,  the  two  original  triers  were  superseded  and  the  two 
jurors  thus  selected  tried  such  of  the  remaining  jurors  as  were 
challenged  to  the  favor. 

East  St.  Louis  E.  Ry.  Co.  v.  Snow,  88  App.  660. 

Where  the  matter  alleged  was  held  to  be  ground  for  principal 

challenge,  all  the  challenging  party  was  called  upon  to  do  was 

to  prove  the  existence  of  the  fact  alleged  by  him  as  a  ground  of 

challenge,  and  that  being  shown,  the  incompetency  of  the  juror 

followed  as  a  necessary  legal  consequence,  and  in  such  case,  no 

inquiry  was  permitted  as  to  whether,  notwithstanding  the  fact 

shown,  he  could  sit  as  a  juror  and  render  a  fair  and  impartial 

verdict.    The  law,  from  the  fact  proved,  conclusively  presumed 

bias,  and  permitted  no  further  inquiry. 
Coughlin  V.  People,  144  111.  140. 

In  Illinois 

The  method  at  common  law  of  determining  qualifications  of 

jurors  on  challenge  to  the  favor  was  a  rule  of  practice  of  the 

English  courts;  and  was  not  a  part  of  the  body  of  the  common 

law  of  England  which  was  adopted  by  the  legislature  of  this 

state  by  an  act  entitled  *'An  act  declaring  what  laws  are  now 

in  force  in  this  state,"  approved  Feb.  4,  1819. 
O'Fallon  Coal  Co.  v.  Laquet,  89  App.  13. 

In  this  state,  triers  are  not  appointed,  according  to  the  mode 
of  procedure  at  common  law;  all  challenges,  by  our  practice, 
being  determined  by  the  court.  Most  of  the  objections  to  iurors 
which  at  common  law  were  held  to  be  ground  of  principal  chal- 
lenge, are  held  with  us  to  be  absolute  disqualifications,  that  is. 
upon  mere  proof  of  the  fact  alleged  the  disqualification -follows 
as  a  leg^al  conclusion,  and  evidenre  is  not  admitted  to  show  that, 
notwithstanding  the  fact  proved,  the  juror  is  really  impartial. 

CouRhlin  V.  People,  144  111.  140. 
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Since  the  passage  of  the  statute  giving  right  of  peremptory 
challenge,  there  has  not  been,  in  Illinois,  any  practical  distinction 
observed  in  the  procedure  between  cases  where  the  challenge 
was  for  principal  cause  and  where  it  was  to  the  favor  only.  The 
court  has  acted  as  trier  of  challenges  touching  the  qualification  of 
fitness  of  jurors. 

East  St.  Louis  E.  Ry.  Co.  v.  Snow,  88  App.  660. 

The  competency  of  a  juror,  whether  arising  by  principal  chal- 
lenge or  by  a  challenge  to  the  favor,  as  at  common  law,  is  triable 
by  the  court  without  the  intervention  of  triers.  The  common 
law  method  of  trying  challenges  would  be  cumbersome  and  at- 
tended with  unnecessary  delay  in  the  trial  of  a  cause  without 
beneficial  results.  The  court  is  really  the  trier  of  both  and  the 
appointment  of  triers  by  the  court  is  almost  universally  obsolete. 

O'Fallon  Coal  Co.  v.  Laquet,  198  111.  125. 

EXAMINATION: 

Right: 
In  General 

It  is  the  right  of  the  party  to  a  civil  action  or  one  accused  of 
crime  to  so  examine  a  proposed  juror  as  will  enable  the  court  to 
see  that  the  juror  stands  indifferent  and  is  possessed  of  the 
necessary  qualifications. 

Vennum  v.  Harwood,  6  111.  659. 
Smith  V.  Eames,  4  111.  76. 

It  is  a  policy  of  our  laws  to  afford  each  and  every  person  who 
may  have  a  cause  for  trial  in  our  courts,  a  fair  and  impartial 
trial.  This  can  only  be  done  by  having  the  mind  of  each  juror 
who  sits  to  pass  judgment  upon  the  life,  liberty  or  rights  of  a 
suitor  entirely  free  from  bias  or  prejudice.  In  order  to  deter- 
mine whether  the  person  who  may  be  called  as  a  juror  possesses 
the  necessary  qualifications,  whether  he  has  prejudged  the  case, 
whether  his  mind  is  free  from  prejudice  or  bias,  the  suitor  has 
the  right  to  ask  him  questions,  the  answer  to  which  may  tend 
to  show  he  may  be  challenged  for  cause,  or  disclose  a  state  of 
facts  from  which  the  suitor  may  see  proper  to  reject  such  juror 
peremptorily. 

Lavin  v.  People,  69  111.  303. 
People  V.  Goeh ringer,  196  App.  472. 
Donovan  v.  People,  139  111.  412. 

The  ri^ht  to  participate  in  the  selection  of  the  jurors,  to  inter- 
pose challenges  for  cause,  is  universally  recoe^nized  as  an  indis- 
pensable element  of  the  administration  of  justice  through  the 
medium  of  a  trial  by  jury. 

Wabash  R.  Co.  v.  Coon  Run  Drainage  &  Levee  Dist.,  194  111.  310. 
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And  that  the  parties  be  given  an  opportunity  to  be  present 
when  the  jurors  are  selected  and  to  interpose  any  legal  objec- 
tion to  the  impaneling  of  any  person  as  a  juror  that  would  dis- 
qualify such  person  from  sitting  as  a  juror  in  the  cause. 

Vandalia  Levee  &  Drainage  Dist.  v.  Vandalia  R.  Co.,  247  111.  114. 
Wabash  R.  Co.  v.  Coon  Run  Drainage  &  Levee  Dist.,  194  III  310. 

Of  Conngel 

The  court  can  not  refuse  counsel  permission  to  ask  perti- 
nent and  proper  questions  of  the  persons  called  as  jurors,  testing 
their  capacity  and  competency  and  to  advise  him  of  the  propriety 
of  exercising  the  right  of  peremptory  challenge ;  nor  may  the  court 
refuse  examination  for  cause  of  challenge  of  the  jurors,  except 
through  the  mouth  of  the  court,  thereby  precluding  through  the 
court  or  otherwise,  any  examination  from  which  it  could  be 
determined  whether  the  right  of  peremptory  challenge  should  be 
exercised.  To  deprive  a  party  of  an  intelligent  exercise  of  the 
right  is  practically  taking  away  that  right.  If  such  examination 
be  not  allowed,  the  parties  must  take  all  who  are  not  subject  to 
challenge  for  cause,  or  resort  to  peremptory  challenges  indis- 
criminately, and  without  that  knowledge  easily  within  reach  if 
reasonable  examination  be  permitted,  which  would  enable  them 
to  exercise  the  right  intelligently. 

Donovan  v.  People,  139  111.  412. 

Within  reasonable  limits  each  party  has  a  right  to  put  perti- 
nent questions  to  show  not  only  that  there  exists  proper  grounds 
for  a  challenge  for  cause,  but  to  elicit  facts  to  enable  him  to 
decide  whether  or  not  he  will  exercise  his  right  of  peremptory 
challenge. 

Donovan  v.  People,  139  111.  412. 
Mithen  v.  Jeffery,  259  111.  372. 

And  the  attorney  is  entitled  to  a  clear  and  distinct  reply  to 
such  questions  as  he  has  a  right  to  ask,  at  the  time  the  same  are 
asked. 

Wolf  Mfg.  Co.  v.  Wilson,  46  App.  381. 

It  is  too  late  on  appeal  to  raise  the  question  as  to  whether  the 
juror  in  being  examined,  did  or  did  not  state  certain  facts. 

Wolf  Mfg.  Co.  V.  Wilson,  46  App.  381.  » 

Of  Court  t 

— Generally 

The  court  may  also  examine  the  jurors,  if  he  sees  fit  to  do 
so,  and  if  hot  otherwise  satisfied  with  their  competency  or  im- 
partiality, should  always  make  such  examination  as  will  satisfy 
him  thereof. 

Donovan  v.  Peoole,  13Q  III.  412. 
Kessel  v.  O' Sullivan,  60  App.  548. 
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But  a  party  litigant  can  not  be  compelled  to  examine  jurors 
through  the  mouth  of  the  court. 

Donovan  v.  People,  139  iW-  412. 

And  while  the  court  may  examine  jurors  for  the  purpose  of 
determining  whether  they  possess  the  statutory  qualifications, 
such  examination  can  not  operate  to  exclude  the  right  of  a  party 
to  examine  jurors  individually. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 

— Munidpdl  Court 
That  it  shall  be  the  duty  of  the  chief  justice  of  the  municipal 
court  to  cause  to  be  interrogated  all  petit  jurors  summoned  for 
service  in  the  municipal  court  and  to  cause  to  be  enquired  into 
the  qualifications  of  said  jurors,  and  to  reject  from  service  as 
jurors  all  persons  who  do  not  appear  to  possess  the  qualifica- 
tions required  by  law,  and  to  cause  the  summoning  of  persons 
competent  to  serve  as  jurors. 

Sec.  289,  ch.  37,  Rev.  Stat. 

Par.  3338^  vol.  2,  Jones  &  Addington. 

*  *  *  It  shall  be  the  duty  of  the  judge  presiding  at  the  trial 
to  examine  or  cause  to  be  examined  all  jurors  called  into  the 
jury  box  in  any  case  with  respect  to  their  statutory  qualifications 
to  serve  as  petit  jurors  in  such  case,  unless  said  examination  shall 
have  been  previously  made  as  above  provided,  and  to  permit  the 
plaintiff  and  the  defendant  to  propound  to  the  jurors  such  perti- 
nent questions  as  may  be  necessary  for  the  purpose  of  ascertain- 
ing whether  the  jurors  are  biased  or  prejudiced;  but  upon  appeal 
or  writ  of  error  to  review  any  judgment  of  said  municipal  court 
in  any  case  tried  therein  by  a  jury,  no  assignment  of  errors  shall 
be  allowed  which  shall  call  in  question  any  ruling  of  the  court 
pertaining  to  or  connected  with  the  impaneling  of  the  jury,  other 
than  one  improperly  restricting  the  right  of  a  party  to  examine 
the  jurors  as  to  bias  or  prejudice  or  improperly  overruling  a 
challenge  by  a  party  of  a  juror  for  bias  or  prejudice. 

Sec.  294,  ch.  37,  Rev.  Stat. 

Par.  3343,  vol.  2,  Jones  &  Addington. 

Dnty  of  Fartlefl 

It  is  the  duty  of  parties  to  ascertain  by  proper  examination 
the  competency  of  jurors.  If  this  be  neglected,  the  verdict  will 
not  be  disturbed  on  account  of  an  alleged  incompetency  which  is 
a  ground  of  challenge. 

Chase  v.  People,  40  111.  352. 

A  party  will  not  be  permitted  to  accept  a  juror  without  ex- 
amination as  to  his  competency  and  afterwards  set  aside  the 
verdict  because  the  juror  did  not  possess  requisite  qualifications. 
This  would  be  to  trifle  with  the  forms  of  law. 

Byars  v.  Citv  of  Mt.  Vernon,  77  111.  467. 
Vennum  v.  Howard,  6  111.  659. 
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In  the  absence  of  any  false  or  deceitful  answers  by  the  juror 
when  examined  on  his  voir  dire  party  can  not  complain  of  the 
favor  or  partiality  of  a  juror  where  a  close  and  careful  inquiry 
would  disclose  such  bias  and  prejudice  as  would  have  enabled 
him  to  have  challenge  for  cause  or  peremptorily. 

Mutual  Life  Ins.  Co.  v.  Allen,  113  App.  89. 

Latitude : 
In  General 

A  party  to  a  civil  action  is  not  Hmited  in  the  examination  of  the 
jurors  to  questions  for  the  purpose  of  ascertaining  whether  the 
person  interrogated  possesses  the  necessary  qualifications  to  act 
as  a  juror.  Each  party  is  entitled  to  a  certain  number  of  peremp- 
tory challenges  and  is  therefore  entitled  to  question  each  juror, 
within  reasonable  limits  for  the  purpose  of  determining  whether 
or  not  he  will  peremptorily  challenge  him. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 
City  of  Vandalia  v.  Seibert,  47  App.  477. 

The  law  permits  an  examination  to  ascertain  whether  or  not 
the  jurors  are  impartial  as  between  the  litigants.  If  certain  facts 
are  ascertained  by  such  examination  they  may  constitute  a  cause 
for  challenge. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 
City  of  Vandalia  v.  Seibert,  47  App.  477. 

The  field  of  inquiry  is  not  limited  however  to  the  ascertain- 
ment of  whether  the  jurors  are  impartial.  Beyond  that  field  the 
range  of  inquiry  is  largely  within  the  discretion  of  the  examining 
counsel,  supervised  by  the  court. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 
City  of  Vandalia  v.  Seibert,  47  App.  477. 

The  questions  to  be  asked  and  the  time  to  be  occupied  in  ex- 
amining jurors  is  largely  within  the  discretion  of  the  court. 

Nealon  v.  People,  39  App.  481. 

The  unnecessary  protraction  of  jury  trials  has  come  to  be 
a  great  evil,  and  one  thing  which  contributes  thereto  is  the  un- 
necessary long-drawn  out  examination  of  jurors. 

Penn  Co.  v.  Rudell,  100  111.  603. 

An  interminable  examination  of  jurors,  made  as  to  different 
individuals,  and  every  conceivable  relation  to  them  should  not 
be  indulged  in. 

Mithen  v.  Jeffery,  259  111.  372. 

The  latitude  allowed  in  the  examination  of  lurors  can  not  be 
extended  so  as  to  allow  narties  to  ask  lurors  questions  having  a 
tendencv  to  oroduce  a  disap^reement  of  a  inrv. 

McGwire  v.  Guthman  Transfer  Co.,  234  111.  125. 
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Examination,  in  all  cases,  should  be  confined  to  legitimate 
inquiry  into  the  particular  matter  under  investigation,  and  take 
range  enough  only  to  put  the  court  and  counsel  in  possession  of 
such  material  matters  affecting  the  jury  as  will  enable  them  to 
act  intelligently  in  the  selection  of  the  jury.  The  nature  and  ex- 
tent of  the  inquiry  in  each  case  is  necessarily  left  to  the  sound 
judicial  discretion  of  the  trial  court.  What  would  be  a  reason- 
able examination  in  one  case  would  manifestly  be  unreasonable 
in  another,  and  the  trial  court  is  therefore  clothed  with  large 
discretion  in  controlling  and  limiting  the  examination  and  may 
prevent  its  abuse. 

Donovan  v.  People,  139  111.  412. 

Such  a  reasonable  examination  by  counsel  should  always  be 
allowed  as  will  enable  the  court  to  'see  that  the  jurors  stand  in- 
differently between  the  parties  and  are  possessed  of  the  requisite 
qualifications,  and  also  to  enable  counsel  to  challenge  for  cause, 
if  cause  exists,  or  to  exercise  the  right  of  peremptory  challenge 
when,  in  their  judgment  it  is  deemed  necessary  or  advisable.  It 
is  subject  only  to  the  restriction  and  limitations  that  the  exami- 
nation of  counsel  must  be  reasonable  and  confined  to  pertinent 
matters,  inquiry  into  which  will  tend  to  enlighten  the  court  and 

counsel  in  respect  to  the  fitness  and  competency  of  the  juror. 
Donovan  v.  People,  139  111.  412. 

It  is  often  indispensable  to  a  fair  and  impartial  jury,  that  the 
occupations,  habits,  associations  and  pre-disposition  of  the  jurors 
should  be  known  so  far  as  they  might  tend  to  bias  or  pervert 
their  judgment. 

Donovan  v.  People,  139  111.  412. 

Jurors  may  be  asked  if  they  know  certain  persons  or  have 
business  or  other  relations  with  them,  but  under  the  guise  of 
obtaining  a  fair  jury,  information  calculated  to  prejudice  the 
jurors  against  either  party  can  not  be  ^iven,  and  the  trial  courts 
should  not  only  prevent  this,  but  if  satisfied  that  despite  its  rules 
jurors  have  thus  been  swerved  in  their  consideration,  a  verdict  so 
obtained  should  be  set  aside. 

Fuller  V.  Farragh,  loi  App.  664. 

Hypothetical  Question  as  to  Decision 

The  only  purpose  in  examining  jurors  is  to  ascertain  whether 
they  can  try  the  case  fairlv.  As  to  what  a  juror  would  do  under 
a  particular  state  of  proof  is  not  a  proper  matter  of  examination. 

Fish  V.  Glass,  54  App.  655. 

In  civil  causes  it  is  the  absolute  duty  of  jurors  to  take  the 
law  from  the  court,  and  they  are  not  supposed  to  know  what  the 
rules  of  practice  are  that  govern  in  the  progress  of  a  cause 
through  the  court.    To  determine  upon  which  party  to  a  suit  is 
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imposed  the  burden  of  proof  is  always  a  question  of  law,  and 
at  a  trial  of  fact,  such  burden  is  not  always  placed  upon  the 
plaintiff  in  the  suit.  The  denial  of  permission  on  the  preliminary 
examination  of  jurors  to  obtain  from  them  by  means  of  hypo- 
thetical questions  that  call  for  the  decision  of  a  question  of  law, 
a  prejudgment  of  the  case,  and  a  statement  in  favor  of  which 
party  they  would  decide  in  a  supposed  state  of  evidence  is  not 
error. 

Chicago  and  A.  R.  Co.  v.  Fisher,  141  111.  614. 

It  is  error  to  permit  the  examination  of  jurors  to  extend  to  the 
point  of  asking  a  juror  whether  upon  a  certain  state  of  facts  he 
would  find  a  certain  way. 

Ventris  v.  Pana  Coal  Co.,  155  App.  152. 
Fish  V.  Glass,  54  App.  655: 
People  V.  Pharcs,  208  App.  28. 

If  parties  will  insist  upon  putting  questions  to  a  juror  requir- 
ing for  the  proper  answer  a  knowledge  of  the  rules  of  law,  of 
which  the  juror  may  be  entirely  ignorant,  it  would  be  strange 
indeed  if  the  court  could  not  protect  him  by  insisting  that  he 
shall,  at  the  time,  be  informed  what  the  law  would  require  of 
him  under  such  circumstances.  If  asked  with  an  honest  pur- 
pose, to  know  whether  the  juror  is  free  from  bias  or  prejudice 
so  that  he  may  give  to  evidence  its  proper  weight,  those  asking 
it  would  desire  that  the  juror  should  know  the  rule  of  law  gov- 
erning its  application,  and  if  asked  as  a  puzzle  or  trap  to  get  one 
ignorant  of  what  his  duty  would  be  under  such  circumstances 
to  disqualify  himself  as  a  juror,  the  question  should  not  be 
allowed. 

Chicago  &  A.  R.  Co.  v.  Fisher,  38  App.  33. 

So  a  question,  "If  taken  upon  this  jury,  and  the  evidence  was 
equally  balanced  upon  both  sides, — just  as  much  one  way  as  the 
other, — which  way  would  you  decide,"  is  improper. 

Chicago  &  A.  R.  Co.  v.  Fisher,  141  III.  614. 

Overruling 

Chicago  &  A.  R.  Co.  v.  Adler.  «;6  111.  344. 

Chicago  &  A.  R.  Co.  v.  Buttolf.  66  111.  ^47. 

Galena  &  S.  W.  R.  Co.  v.  Haslem,  73  111.  494. 

In  civil  case,  juror  who  states  on  his  voir  dire  that  if  evidence 
were  evenly  balanced,  he  would  be  inclined  to  find  for  plaintiff, 
is  competent  if  otherwise  ouah'fied. 

Richmond  v.  Roberts,  98  III.  472. 

A  juror  who  states  on  his  voir  dire  that  in  case  the  evidence 
was  equally  balanced,  he  would  find  aeainst  the  defendant,  is 
not  a  competent  juror,  and  the  defendant  may  challenge  him. 

Meux  V.  Town  of  Whitehall,  8  App.  173. 
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Ab  to  Duty  of  Juror 

A  question  to  jurors  asking  them  to  state  briefly  their  ideas 
of  the  duty  of  a  juror,  is  not  proper  to  test  the  soundness  of 
judgment  and  extent  of  information  of  the  jurors,  nor  for  any 
purpose. 

Pent!  Co.  V.  Rudell,  loo  111.  603. 

The  court  would  fail  of  its  duty  in  the  proper  disposal  of 

business  to  sit  by  and  permit  the  consumption  of  its  time  by 

putting  of  any  such  questions  to  the  jurors. 
Penn  Co.  v.  Rudell,  100  111.  603. 

Conglderation  of  Opinion  of  Fellow-jnrom 

"After  having'retired  to  the  jury  room,  after  having  heard  the 
evidence  and  been  instructed  upon  the  law  by  the  court,  if  you 
should  find  some  of  the  jurymen  did  not  agree  with  your  con- 
clusions, would  that  fact  standing  alone,  cause  you  to  change 
your  mind?''  The  effect  of  this  question,  if  answered  in  the 
affirmative,  by  the  jurors,  would  commit  them  in  advance  to  a 
course  in  the  jury  room  likely  to  result  in  a  disagreement  of 
the  jury. 

McGuire  v.  Guthman  Trans.  Co.,  134  111.  125. 

Discretion  of  Court 

The  questions  to  be  asked  of  jurors  on  their  voir  dire  and  the 
time  proper  to  be  occupied  in  examination  of  jurors,  is  largely 
within  the  discretion  of  the  court. 

Nealon  v.  People,  39  App.  481. 

The  competency  of  a  juror  is  a  judicial  question  to  be  deter- 
mined bv  the  court. 

Coughlin  V.  People,  144  111.  140. 

Presence  of  Jndge 

A  party  is  not  compelled  to  go  on  with  the  examination  of 
jurors  during  the  temporary  absence  of  the  judge.  He  may  wait 
until  he  has  returned. 

People  V.  Rudorf,  149  App.  215. 

Refusal  to  Permit  Proper  Questions 

Refusal  to  permit  certain  questions  to  be  put  to  veniremen 
who  were  not  accepted  and  who  did  not  sit  upon  the  trial  of  a 
cause,  will  not  be  error  unless  it  appears  that  an  objectionable 
juryman  was  put  upon  the  defeated  party  after  he  had  exhausted 
his  peremptory  challenges. 

Muenter  v.  Moline  Plow  Co.,  193  App.  261. 
Graf  V.  People,  208  Til.  312. 

Grand  Lodpe  I.  O.  M.  A.  v.  Wietini?,  168  111.  408. 
Kromer  v.  Border's  Coal  Co.,  152  App.  555. 
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Be-OKaminatioii 

Permission  to  re-examine  a  juror  by  a  party  accepting  him 
but  before  accepted  by  adverse  party  is  within  the  discretion  of 
the  court,  the  same  as  permitting  a  further  question  to  be  asked 
of  a  witness  after  his  examination  has  been  closed. 

Belt  V.  People,  97  111.  461. 
Mayers  v.  Smith,  121  111.  442. 

Party  should  show  to  the  court  that  after  he  accepted  juror, 
information  had  reached  him  for  the  first  time  which,  if  he  had 
known  thereof  before  he  had  accepted  him,  he  would  have 
inquired  or  challenged  him  peremptorily. 

People  V.  Joyce,  154  App.  13. 

NUMBER  IN  JURY  BOX: 
Necessity  of  Full  Panel 

Upon  the  impaneling  of  any  jury  in  any  civil  cause  now  pend- 
ing or  to  be  hereafter  commenced  in  any  court  in  this  state,  it 
shall  be  the  duty  of  the  court,  upon  request  of  either  party  to  the 
suit,  or  upon  its  own  motion,  to  order  its  full  number  of  twelve 
jurors  into  the  jury  box  before  either  party  shall  be  required  to 
examine  any  of  the  said  jurors  touching  their  qualifications  to 
try  any  such  causes. 

Sec.  21,  ch.  78,  Rev.  Stat. 

Par.  6851,  vol.  4,  Jones  &  Addington. 

The  provisions  of  this  act  shall  apply  to  proceedings  in  both 
civil  and  criminal  cases. 

Sec.  23,  ch.  78,  Rev.  Stat. 

Par.  6853,  vol.  4,  Jones  &  Addington. 

There  must,  when  either  party  requests  it,  during  all  the  time 
the  jury  is  being  impaneled,  be  twelve  jurymen  in  the  box. 
Hence  when  one  is  challenged,  either  for  cause  or  peremptorily, 
before  proceeding  further,  another  must  be  called  into  the  box; 
and  then,  from  those  in  the  box  another  must  be  added  to  the 
panel  of  four  being  passed  upon.  When  the  panel  of  four  is 
accepted  by  both  parties,  they  become  a  part  of  the  jury,  and 
four  more  are  called  up  and  the  same  process  repeated. 

Sterling  Bridge  Co.  v.  Pearl,  80  III.  251. 

It  is  plain,  from  the  use  of  the  words  "either  party/'  in  the 
statute,  that  it  is  not  designed  simply  that  there  should  be  twelve 
jurors  called  into  the  jury  box  in  the  first  instance,  but  that 
neither  party  should  be  required  to  examine  them  touching  their 
qualifications  unless  there  are  twelve  jurors  in  the  box.  If  the 
plaintiff,  on  examination  of  the  jurors  reduces  the  number  in  the 
box,  by  challenge,  to  less  than  twelve,  the  defendant,  being  in- 
cluded within  the  words  "either  party,*'  is  entitled  to  have  the 
number  of  twelve  in  the  box  before  he  examines  same. 

Sterling  Bridge  Co.  v.  Pearl.  80  111.  251. 
Strehmann  v.  City  of  Chicago,  93  App.  206. 
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Before  either  party  should  be  compelled  to  exercise  the  right 
of  examining  jurors  touching  their  qualifications,  twelve  should 
be  ordered  into  the  box.  Parties  are  to  pass  upon  and  accept  the 
jury, — ^that  is,  to  pass  upon  and  decide  whether  they  will  accept 
or  challenge  any  of  the  jurors. 

Donovan  v.  People,  139  111.  416. 
People  V.  Curran,  286  111.  302. 

Compelling  the  exercise  of  right  of  challenge  when  there  are 
only  eleven  jurors  in  the  box,  or  to  pass  on  the  jurors  while  only 
ten  are  in  the  box,  is  a  denial  of  the  party's  right. 

Strehmann  v.  City  of  Chicago,  93  App.  206. 
Chicago  City  Ry.  Co.  v.  Fetzer,  113  App.  280. 

When  either  party  requires  it,  there  must  be  twelve  jurymen 
in  the  box  during  all  the  time  the  jury  is  being  impaneled. 

Oak  wood  Stock  Farm  v.  Rahn,  106  App.  269. 

Panel  Means  Twdve 

The  word  "panel"  as  used  in  this  section,  means  a  panel  of 
twelve  men.  After  the  selection  of  the  jury  has  begun,  and  its 
niunber  becomes  reduced  so  that  there  are  not  twelve  jurors  in 
the  box,  the  court  then  orders  enough  to  be  selected  from  the 
by-standers  to  keep  twelve  men  in  the  box,  and  need  not  keep 
the  original  panel  of  twenty-four  full. 

Nealon  v.  People,  39  App.  481. 

Waiver  by  Sflence 

But  a  party  can  not  be  silent  and  make  no  objection,  and 

afterwards  claim  he  has  been  denied  his  rights. 

Oakwood  Stock  Farm  Co.  v.  Rahn,  106  App.  269. 

Calling  Talesmen 

If,  when  the  case  is  called,  there  are  only  eleven  jurors  of  the 
regular  panel  present  and  the  parties  desire  a  full  panel  of  twelve 
before  proceeding,  the  court  may  order  the  sheriff  to  summon 
an  additional  juror  from  the  body  of  the  county. 

People  V.  Viskniski,  255  111.  384. 

If  less  than  twelve  of  the  jurors  upon  the  regular  panel  are 
in  attendance,  it  is  proper  for  the  court  to  order  talesmen 
called  into  the  box  to  fill  the  panel.  It  is  not  necessary  that 
twelve  of  the  regular  jurors  be  in  the  box  before  party  is 
required  to  go  to  trial. 

People  V.  Peterson,  153  App.  480. 

Panels  of  Four : 

Plaintiff  to  Pass  Upon  First  Four 

The  jury  shall  be  passed  upon  and  accepted  in  panels  of  four 

by  the  parties  commencing:  with  the  plaintiff. 
Sec.  21.  ch.  78,  Rev.  Stat. 
Par.  6851,  vol.  4,  Jones  &  Addington. 
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The  statute  provides  that  the  jury  shall  be  passed  upon  and 
accepted  in  panels  of  four  by  the  parties,  commencing  with  the 
plaintiff,  which  means  that  the  plaintiff  shall  pass  upon  the 
jurors  until  four  have  been  accepted  and  tendered  to  the  defend- 
ant, when  the  defendant  is  to  pass  upon  the  jurors  until  a  panel 
of  four  is  accepted  and  tendered  back;  when  one  panel  of  four 
is  complete,  plaintiff  is  to  pass  upon  and  accept  the  next  panel 
of  four  and  tender  the  same  to  defendant,  and  so  on.  Plaintiff  is 
not  called  upon  to  tender  a  second  panel  of  four  to  the  defend- 
ant before  the  defendant  has  tendered  back  the  first  panel  of 
four,  but  when  four  are  taken  by  both  sides  the  plaintiff  must  go 
ahead  with  the  next  panel. 

Collison  V.  Illinois  Cent.  R.  Co.,  239  111.  532. 

The  jury  shall  be  passed  upon  and  accepted  in  panels  of  four 
by  the  parties,  commencing  with  the  complainant.  The  state  is 
not  called  upon  tb  render  the  defendant  a  second  panel  of  four 
before  the  defendant  tenders  back  the  first  four. 

Spies  V.  People,  122  III.  i. 

The  jury  shall  be  passed  upon  in  panels  of  four  commencing 
with  the  plaintiff  and  each  panel  must  be  accepted  by  both  parties 
before  calling  up  another.  When  the  panel  of  four  is  accepted 
by  both  parties,  they  become  a  part  of  the  jury,  and  a  panel  of 
four  more  is  called  up  and  the  same  process  repeated. 

Sterling  Bridge  Co.  v.  Pearl,  80  111.  251. 
Mayers  v.  Smith,  25  App.  67. 

In  providing  that  the  jury  shall  be  passed  upon  in  panels  of 
four,  it  would  seem  clear  that  each  panel  must  be  accepted  by 
both  parties  before  calling  upon  another.  When  a  panel  of  four 
is  accepted,  they  become  a  part  of  the  jury  and  a  panel  of  four 
more  is  called  up. 

Sterling  Bridge  Co.  v.  Pearl,  80  111.  251. 
People  V.  Ciirran,  286  111.  302. 

Examination  by  Party  Breaking  Panel 

Having  challenged  a  juror  and  the  challenge  having  been 
allowed,  it  is  for  the  party  who  breaks  the  panel  by  challenging 
the  juror,  to  fill  the  places  of  those  excused  by  him,  and  tender  a 
full  panel  back  to  the  opposite  party.  Each  party,  when  a  full 
panel  has  been  tendered  him,  must  tender  the  other  party  a  full 
panel  of  four. 

People  V.  Nylin,  130  App.  500. 

It  is  only  incumbent  upon  states  attorney  to  secure  a  panel  of 
four  jurors  acceptable  to  him  and  tender  them  to  accused  and  if 
upon  examination  by  accused  a  juror  is  excused  for  cause,-  it  is 
not  the  duty  of  the  states  attorney  to  fill  the  panel  for  he  has 
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the  right  to  waive  the  privilege  to  challenge  for  cause  and  accept 
any  juror  he  sees  fit. 

People  V.  Munday,  280  III.  32. 

People  V.  Nvlin,  139  App.  500. 

Cf.  FitzPatrick  v.  City  of  Joliet,  87  111.  58. 

Acceptance  as  Affecting  Blgbt  to  Cliallenget 

— Common  Law  Bvle 

Each  juror  was  required  to  be  sworn  when  his  examination 
was  completed. 

Mayers  v.  Smith,  121  111.  442. 
People  V.  Curran,  286  111.  302. 

— Acceptance  of  Four 

The  right  of  peremptory  challenge  is  cut  off  with  respect  to 
any  one  of  a  panel  of  four  jurors  which  has  been  passed  upon- 
and  accepted  by  both  parties. 

Mayers  v.  Smith,  121  111.  442. 
People  V.  Curran,  286  111.  302. 
Smiley  v.  Barnes,  196  App.  536. 

The  passing  upon  and  acceptance  of  jurors  means  their  ex- 
amination, the  exercise  of  the  challenges  in  regard  to  them, 
which  are  to  be  exercised,  and  the  taking  of  them  as  jurors 
in  the  cause.  When  the  statute  says  the  passing  of  jurors 
shall  be  in  panels  of  four,  that  is  a  direction  that  that  shall  be 
the  mode  of  procedure,  and  an  exclusion  of  any  other  mode. 
After  a  panel  of  four  jurors  has  been  passed  upon  and  accepted 
by  both  parties,  and  another  panel  of  four  is  called,  a  party  can 
not  go  back  and  peremptorily  challenge  any  of  the  previous 
panel  which  have  been  passed  upon  and  accepted.  Such  a  course 
would  render  the  mandate  of  the  statute  insignificant  and  mean- 
ingless. 

Mayers  v.  Smith,  121  111.  442. 

But  until  both  sides  accept  the  panel  of  four,  the  statute  per- 
mits either  side  to  challenge  peremptorily  a  juror  theretofore 
tendered  to  the  other  side. 

Gray  v.  People,  251   111.  431. 
Contra  People  v.  Joyce,  154  App.  13. 

And  where  a  panel  of  four  jurors  has  been  passed  upon  and 

accepted,  and  tendered  to  the  opposite  party,  and  before  they 

are  accepted  by  the  adverse  party,  a  challenge  for  cause  may  be 

allowed  the  party  who  has  tendered  the  panel. 
Belt  V.  People,  tyj  III.  461. 

A  party  not  having  exhausted  his  challenges  does  not  waive 
his  n>ht  to  challenge  jurors  not  yet  called  into  the  panel  by 
accenting:  iurors  already  there  and  who  are  afterwards  rejected 
by  the  challenges  of  other  parties.  When  the  panel,  as  accepted, 
is  broken  by  the  rejection  of  any  of  the  jurors  thereon,  and 
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their  places  are  filled  by  other  jurors,  it  becomes,  to  all  intents 
and  purposes,  a  new  panel,  in  regard  to  which  the  first  objector 
is  entitled  to  the  exercise  of  the  right  of  peremptory  challenge,  if 
he  should  not  have  previously  exlmusted  it. 

FitzPatrick  v.  City  of  Jolict,  87  IlL  58. 

Wairer  of  BIgbt 

A  defendant  has  an  undoubted  right  to  waive  his  right  to 
have  four  jurors  tendered  to  him  as  a  panel. 

Kirkham  v.  People,  170  111.  9. 

Defendant  has  a  right  to  have  four  jurors  tendered  as  a  panel, 
but  having  waived  such  right,  there  is  no  statute  fixing  the 
number  which  might  be  called,  and  it  is  within  the  discretion  of 
the  court,  when  the  right  to  the  panel  of  four  is  waived,  to 
call  one  or  three,  and  require  the  parties  to  pass  upon  them. 

Kirkham  v.  People,  170  111.  9. 

Where  parties  waive  their  right  to  pass  upon  and  accept  jurors 
in  panels  of  four,  it  is  within  the  province  of  the  trial  court,  in 
the  exercise  of  its  judicial  discretion,  to  indicate  the  manner  in 
which  the  right  of  challenge  shall  be  exercised,  and  in  the  ab- 
sence of  any  showing  that  such  discretion  was  abused,  or  resulted 
in  prejudice  to  the  party  complaining,  the  exercise  of  such  dis- 
cretion will  not  be  reviewed. 

McCawley  v.  Chicago  City  Ry.  Co.,  163  App.  176. 

Effect  of  Iiregnlarity  on  Appeal 

An  irregularity  in  the  selection  of  jurors  does  not  require  the 
reversal  of  a  judgment  founded  on  their  verdict  unless  it  ap- 
pears that  the  defendant  has  been  in  some  way  prejudiced. 

Collison  V.  Illinois  Cent.  R.  Co.,  239  111.  532. 
Siebert  v.  People,  143  111.  571. 
People  V.  Peterson,  153  App.  480. 

Mere  irregularity  in  the  mode  of  selecting  jurors  does  not  re- 
quire the  reversal  of  a  judgment  unless  prejudice  results  there- 
from to  the  party  complaining. 

Henry  v.  People,  198  111.  i&. 

Oakwood  Stock  Farm  v.  Rahn,  106  App.  269. 

The  selection  of  the  jury  is  not  in  all  cases  required  to  be  in 
strict  pursuance  of  the  statute  and  such  failure  to  observe  the 
requirements  of  the  statute  strictly  will  not  be  deemed  reversible 
error  where  it  does  not  appear  that  the  jury  so  selected  were 
prejudiced  against  either  of  the  parties  or  were  not  fair  minded 
and  intelligent. 

Smiley  v.  Barnes,  196  App.  536. 
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CHALLENGES  FOR  CAUSE  AND  SUBJECTS  OF 
INQUIRY: 
Knowledge  or  Opinion  as  to  Case: 

Opinion  as  Ground  of  Challenge  In  deneral 

If  it  appear  from  an  examination  of  the  juror  that  he  has 
neither  formed  nor  expressed  an  opinion  and  has  no  prejudice  or 
bias  against  either  of  the  parties  for  any  cause  whatever  and 
can  sit  impartially  and  decide  the  issue  involved  in  the  case 
according  to  the  evidence,  such  a  person  is  a  competent  juror. 

Chicago  &  Alton  R.  Co.  v.  Fisher,  38  App.  33. 
Richmond  v.  Roberts,  98  111.  472. 

A  juror  who  has  formed  a  decided  opinion  as  to  the  merits 
of  the  case,  either  from  a  personal  knowledge  of  the  facts,  from 
the  statements  of  witnesses,  from  the  relations  of  the  parties, 
or  from  rumor,  is  disqualified  from  trying  the  case  if  challenged 
for  cause. 

Vennum  v.  Harwood,  6  111.  659. 
Gardner  v.  People,  a  111.  83. 
Smith  V.  Eames,  4  111.  76. 
Necly  V.  People,  13  111.  685. 
Collias  ▼.  People,  48  HI.  145. 

Where  juror  states  he  has  an  opinion  in  regard  to  which  party 
ought  to  succeed  in  the  case,  either  party  may  challenge  him  for 
cause. 

Chicago  B.  &  Q.  R.  Co.  v.  Perkins,  125  111.  127. 

But  an  opinion  on  a  question  of  law  does  not  disqualify. 

Wischover  v.  German  Mut.  Fire  Ins.  Co.,  71  111.  65. 

Nature  of  Opinions: 

— Decided  or  Fixed 

A  "fixed"  opinion  on  the  merits  of  the  case  will  disqualify. 

Coughlin  V.  People,  144  111.  140. 
Davis  V.  Walker,  60  III.  452. 

Where  juror  has  a  "decided"  opinion,  he  is  incompetent  and 
may  be  challenged. 

Neely  y.  People,  13  111.  685. 
Vennum  v.  Harwopd,  6  111.  659. 
Smith  V.  Eames,  4  III.  76. 

Those  strong  and  deep  impressions  which  will  close  the  mind 
against  the  testimony,  which  may  be  offered  in  opposition  to 
them,  which  will  combat  that  testimony  and  resist  its  force,  con- 
stitute a  sufficient  objection  to  a  iuror. 

Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 
Spies  V.  People,  122  111.  i. 

There  must  be  a  decided  conviction  of  the  mind  on  the  facts 
before  the  juror  can  be  considered  as  having  formed  an  opinion 
which  will  disqualify. 

Smith  V.  Eames,  4  111.  76. 
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— Positive 

The  rule  in  Illinois,  except  in  so  far  as  it  is  modified  by  the 
statute,  is  perfectly  well  settled,  that  if  a  juror  has  made  up  a 
decided  opmion  on  the  merits  of  the  case,  either  from  personal 
knowledge  of  the  facts,  or  from  statements  of  witnesses,  or  from 
relations  of  the  parties,  or  from  either  of  them,  or  rumor,  and 
that  opinion  is  positive  and  not  hj'pothetical,  and  such  as  will 
probably  prevent  him  from  giving  an  impartial  verdict,  he  is 
disqualified. 

Coughlin  V.  People,  144  111.  140. 

Smith  V.  Eames,  4  111.  76. 

Collins  V.  People,  48  111.  145. 

Lycoming  Ins.  Co.  v.  Ward,  90  111.  545. 

Leach  v.  People,  53  111.  311. 

Ncely  V.  People,  13  111.  685. 

If  a  juror  has  made  up  a  decided  opinion  on  the  merits  of  the 
case,  either  from  a  personal  knowledge  of  the  facts,  from  the 
statements  of  witnesses,  from  the  relations  of  the  parties,  or 
either  of  them,  or  from  rumor  and  that  opinion  is  positive  and 
not  hypothetical,  and  such  as  will  probably  prevent  him  from 
giving  an  impartial  verdict  a  challenge  should  be  allowed.  If 
the  opinion  be  merely  of  a  light  and  transient  character,  such 
as  is  usually  formed  by  persons  in  every  community  upon  hear- 
ing a  current  report,  and  which  may  be  changed  by  the  relation  of 
the  next  person  met  with,  and  which  does  not  show  a  conviction 
of  the  mind  and  a  fixed  conclusion  thereon,  or  if  it  be  hypo- 
thetical, the  challenge  should  not  be  allowed. 

Williams  v.  Supreme  Court  of  Hpnor,  221  111.  152. 
Coughlin  V.  People,  144  111.  140. 

A  decided  and  positive  opinion  as  to  the  merits  of  the  case 
raises  such  manifest  presumption  of  partiality  as  at  common  law 
would  constitute  a  principal  cause  for  challenge.  The  incompe- 
tency of  the  juror  follows  as  a  necessary  legal  consequence 
which  is  incapable  of  being  rebutted. 

Coughlin  V.  People,  144  111.  140. 

It  is  manifest  that  the  question  of  the  nature  and  strength 
of  the  opinion  formed  is  peculiarly  for  the  trial  court  to  deter- 
mine and  that  the  weight  to  be  given  to  the  statement  of  a  juror 
is  properly  influenced  to  a  great  extent  by  his  manner  and  aopear- 
ance.  and  apparent  candor  or  want  of  candor.  The  finding  of 
the  trial  court  on  the  issue  arising  by  the  challenge  may  properly 
be  based  as  much  upon  these  considerations  as  upon  the  words 
of  the  juror,  and  the  finding  should  not  be  set  aside  un^e^^s  the 
error  is  manifest. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

If  the  oninion  of  a  juror  is  positive,  though  founded  on  rumor, 
and  not  hypothetical,  he  is  disqualified.    An  accused  should  not 
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be  forced  to  encounter  a  pre-existing  opinion,  deliberately 
formed,  on  statements  believed  to  be  true,  and  which  he  would 
be  required  to  remove. 

Gray  v.  People,  26  111.  344- 

If  the  judgment  of  the  juror  is  convinced,  if  his  belief  is 
established  from  facts,  of  the  truth  of  which  he  has  no  reason- 
ble  doubt,  of  the  guilt  or  innocence  of  the  accused,  or  that  one 
party  or  the  other  should  recover,  or  the  existence  of  certain  facts 
has  been  so  established  in  his  mind  so  as  to  produce  conviction, 
he  is  incompetent.  Neither  party  should  be  put  to  the  necessity 
of  producing  proof  to  ri!ove  a  pre-conceived  opinion. 

Coughlin  V.  People,  144  111.  140. 
Baxter  v.  People,  8  111.  368. 

The  task  of  laying  down  a  rule  so  clear  and  distinct  as  to 
leave  no  difficulty  in  its  application  in  practice  as  to  what  shall 
and  shall  not  disqualify  a  juror,  is  so  difficult  that  it  has  never 
been  accomplished.  The  difficulty  exists  in  describing  that  con- 
dition of  the  mind  which  the  courts  have  considered  as  requisite 
to  make  an  impartial  juror,  so  that  it  may  be  comprehended  by 
all.  From  the  slightest  imaginable  impression  conceived  from 
the  most  vague  and  unsatisfactory  rumor,  which  hardly  leaves  a 
trace  upon  the  mind,  to  the  most  positive  and  determined  con- 
viction, which  defies  all  effort  to  check  it,  there  is  an  infinite 
variety  of  imperceptible  shades  and  the  difficulty  exists  in  describ- 
ing a  point  between  these  two  extremes  which  shall  render  the 
juror  incompetent,  so  that  it  may  be  understood  by  the  court, 
who  is  to  decide,  and  the  juror,  who  is  to  explain  the  nature  and 
extent  of  his  opinion  or  belief.  Hence  the  variety  of  modes 
adopted  by  the  different  courts  in  laying  down  the  rule  which 
should  govern  in  determining  the  question. 

Baxter  v.  People,  8  111.  368. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

There  is  much  less  difficulty  in  establishing  than  in  applying 
the  rule.  This  arises  in  a  great  measure  from  the  want  of  a 
clear  perception  on  the  part  of  jurors,  as  to  what  in  reality 
constitutes  an  opinion,  and  from  the  difficulty  which  they  exper- 
ience in  explaining  so  that  it  may  be  fully  comprehended,  the 
true  condition  of  their  mind*  on  the  subject  of  inquiry.  Most 
jurors,  when  first  inquired  of  as  to  their  opinions,  have  not 
been  in  the  habit  of  carefully  analyzing  their  minds  on  the 
subject,  and  the  first  answer  which  they  give,  especially  to  ques- 
tions ingeniously  framed  to  elicit  a  desired  reply,  may  be  very 
far  from  giving  the  true  state  of  the  juror's  mind.  Hence,  it 
is  not  uncommon  to  observe  during  the  examination  by  the 
counsel  on  either  side,  the  most  palpable  contradictions  in  the 
expressions  used  by  jurors  in  giving  the  extent  of  their  opinions, 
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and  that,  too,'  by  men  of  intelligence  and  integrity.  It  often 
happens  that  a  juror  will  suppose  that  his  belief  in  the  existence 
of  a  certain  fact,  will  constitute  an  opinion,  when  in  truth 
it  may  be  necessary  to  establish  a  great  many  other  facts  before 
the  guilt  or  innocence  of  the  party  could  be  established.  A  man 
may  be  charged  with  murder,  and  a.  juror  may  have  no  doubt 
that  the  person  alleged  to  be  murdered  was  killed,  and  that  the 
accused  killed  him,  and  yet  have  no  sort  of  an  idea  whether 
the  homicide  were  justifiable,  excusable  or  felonious.  No  one 
will  pretend  that  such  a  juror  has  an  opinion  of  the  guilt  or 
innocence  of  the  accused.  If  such  opinions  were  to  disqualify 
jurors,  it  would  in  very  many,  if  not  a  majority,  of  instances, 
be  utterly  impossible  to  get  a  jury  in  these  cases;  yet  it  is  not 
uncommon  for  jurors,  whose  belief  even  extends  no  further, 
than  this,  to  answer  in  the  first  instance  that  they  have  an 
opinion;  so,  on  the  other  hand,  there  are  persons  who  suppose 
they  do  not  allow  themselves  to  form  an  opinion  no  matter 
what  they  have  heard,  until  they  hear  the  facts  sworn  to, 
while  in  truth  their  judgments  are  all  the  time  convinced 
one  way  or  the  other,  while  they  are  unwilling  to  acknowledge 
it,  even  to  themselves.  In  such  cases,  it  often  requires  the 
closest  scrutiny  to  detect  the  true  state  of  the  juror's  mind, 
hence  it  frequently  becomes  necessary,  in  order  to  obtain  a 
full  understanding  of  the  case,  for  the  court,  after  counsel  on 
either  side  have  put  such  questions  as  they  think  necessary, 
to  go  on  itself  and  examine  further,  and  thus  endeavor,  if 
possible,  to  get  at  the  true  state  of  the  juror's  mind. 

Baxter  v.  People,  8  111.  368. 

By  hearing  reports  of  a  case,  not  from  witnesses,  nor  from 
the  parties,  but  from  common  fame,  and  making  up  an  opinion 
on  them,  the  juror  has  not  pre-judged  the  case,  unless  the  case 
should  turn  out  to  be  precisely  as  the  rumors  were,  a  thing  very 
improbable :  he  has  adjudged  only  the  rumors,  varying  in  their 
hue  and  color  as  they  circulate  through  the  country.  The  human 
mind  is  so  constituted  that  it  is  almost  impossible  on  hearing 
a  report  freely  circulated  in  a  county  or  neighborhood,  to  pre- 
vent it  from  coming  to  some  conclusion  on  the  subject:  and 
this  will  always  be  the  case  whilfe  the  mind  continues  to  be 
susceptible  of  impressions.  If  such  impressions  become  fixed, 
and  ripen  into  decided  opinions,  they  will  influence  a  man's 
conduct,  and  will  create,  necessarily,  a  prejudice  for  or  against 
the  party  towards  whom  they  are  directed,  and  should  disqualify 
him  as  a  juror. 

Opinions  are  formed  in  different  ways:  with  some,  their  pre- 
conceived prejudices  are  their  opinions;  with  others,  a  current 
rumor  fixes  the  belief;  while  others  hesitate  long,  and  demand 
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testimony  before  they  will  assent  or  dissent.  Taking  mankind 
as  we  find  them,  it  may  not  be  unreasonable  to  believe  that  by 
far  the  greater  part  come  to  no  certain  conclusion  on  a  state- 
ment of  facts,  until  they  have  evidence  of  their  existence,  though 
they  may  have  impressions  in  regard  to  them,  which,  if  not 
carefully  examined,  might  seem  to  be  fixed  opinions,  and  in 
this  consists  the  rule. 

Smith  V.  Eames,  4  111.  76. 

— Slight  and  Transient 

Though  juror  has  formed  an  opinion,  if  the  same  appears 
not  to  have  been  a  decided  one,  but  merely  one  of  a  light  and 
transient  character,  he  is  not  disqualified  from  service. 

Spies  V.  People,  122  111.  i. 
Cooke  v.  People,  231  111.  9. 

The  opinion  which  is  to  disqualify  must  be  a  decided  one, 

not  an  impression  merely  which  rumor  may  have  produced,  and 

which  another  report  may  dissipate.   The  opinion  must  also  be 

a    positive    one,    not    depending    upon    any    contingency,    not 

hypothetical. 

Smith  V.  Eames,  4  111.  76. 

As  the  mind  of  man  is  so  organized,  it  is  almost  impossible 
for  a  jury  to  be  perfectly  impartial.  Slight  impressions  will 
appear  on  the  mind  of  any  person  who  will  at  all  think  of  any 
subject, — this  is  unavoidable.  These  impressions  will  go  on, 
step  by  step,  in  the  mind,  until  they  are  confirmed  into  complete 
opinions.  Yet  the  law  can  not  draw  any  distinction  between 
the  most  hasty  impressions  and  the  most  confirmed  opinions; 
therefore,  all  these  grades  of  opinions  must  be  treated  alike, 
and  should  not  disqualify  a  person  from  acting  on  the  jury. 

Noble  V.  People,  i  111.  54. 

— Hypothetical  Opinion 

If  the  opinion  be  merely  of  a  light  and  transient  character, 
such  as  is  usually  formed  by  persons  in  every  community  upon 
hearing  a  current  report,  and  may  be  changed  by  the  relation 
of  the  next  person  met  with,  and  which  does  not  show  a  con- 
viction of  the  mind  and  a  fixed  conclusion  thereon,  or  if  it  be 
hypothetical,  the  challenge  for  cause  should  not  be  allowed. 

V^'ilson  V.  Peoole,  9.1  III.  299. 

T  A^rH    V.   Perinle.    '^3   111     3TI. 

Gardner  v.  People,  4  111.  83. 

Smith  V.  Eames,  4  III.  76. 
Xecly  V.  People,  13  111.  685. 

And  to  ascertain  the  state  of  mind  of  a  juror,  a  full  examina- 
tion, if  deemed  necessarv,  mav  be  allowed. 

Gardner  v.  People,  4  111.  83. 
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Impressions  which  are  not  such  as  would  refuse  to  yield  to 
testimony  that  might  be  offered,  nor  such  as  to  close  juror's 
mind  to  a  fair  consideration  of  the  testimony,  are  not  ground 
for  challenge  for  cause. 

Spies  V.  People,  122  111.  i. 

To  disqualify  juror,  he  should  have  something  more  than  a 
vague  and  indefinite  impression,  not  founded  upon  facts  which 
are  established  in  his  mind  to  be  true,  and  yet  it  is  not  necessary 
that  he  should  have  so  far  prejudged  the  case  that  his  mind  is 
nut  still  open  to  conviction. 

Baxter  v.  People,  8  111.  368. 

— Suspicion  of  Guilt 

Suspicion  of  guilt  raised  from  fact  of  indictment  alone  is 
not  ground  of  challenge  where  juror  states  he  would  not  regard 
the  indictment  as  evidence  of  guilt  but  would  obey  the  instruc- 
tions of  the  court  and  decide  upon  the  evidence  produced. 

Gillespie  v.  People,  176  111.  238. 

Source  of  Knowledge  Upon  Which  Based: 

— Evidence  at  Former  Trial 
Where  juror  has  no  fixed  or  positive  opinion  in  the  case, 
and  if  he  has  any  opinion  whatever,  it  is  from  what  he  heard 
on  the  trial  of  another  case  similar  to  the  one  in  which  he 
is  called,  and  is  merely  hypothetical,  and  will  not  prevent  an 
impartial  judgment  on  the  facts  as  they  may  be  proved  on  the 
trial,  he  is  competent. 

Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545. 

— Newspaper  Reports 

*  *  *  It  shall  not  be  a  cause  of  challenge  that  a  juror  has 
read  in  the  newspapers  an  account  of  the  commission  of  the 
crime  with  which  the  prisoner  is  charged,  if  such  juror  shall 
state,  on  oath,  that  he  l)elieves  he  can  render  an  impartial  verdict, 
according  to  the  law  and  the  evidence:  And,  Provided, 
further,  That  in  the  trial  of  any  criminal  cause,  the  fact 
that  a  person  called  as  a  juror  has  formed  an  opinion  or  impres- 
sion, based  upon  rumor  or  upon  newspaper  statements  (about 
the  truth  of  which  he  has  expressed  no  opinion),  shall  not  dis- 
qualify him  to  serve  as  a  juror  in  such  case,  if  he  shall,  upon 
oath,  state  that  he  believes  he  can  fairly  and  impartially  render 
a  verdict  therein,  in  accordance  with  the  law  and  the  evidence, 

and  the  court  shall  be  satisfied  of  the  truth  of  such  statement. 
Sec.  14,  ch.  78,  Rev.  Stat. 
Par.  6844,  vol.  4,  Jones  &  Addington. 

The  fact  that  a  juror  has  formed  an  opinion  or  impression 
based  upon  newspaper  statements  or  rumors,  about  the  truth 
of  which  he  has  expressed  no  opinion,  will  not  disqualify  him 
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if  it  appears  from  his  statement,  under  oath,  that  he  believes 
he  can  render  a  fair  and  impartial  verdict  in  accordance  with 
the  law  and  evidence. 

Plummer  v.  People,  74  111.  361. 

No  person  of  sufficient  intelligence  to  sit  as  a  juror  in  a 
case  can  hear  or  read  a  report  of  any  occurrence,  where  he 
has  no  reason  to  disbelieve  the  report,  without  receiving  some 
impression  or  forming  a  hypothetical  opinion  depending  on  the 
truth  of  the  report.  The  statement  of  any  intelligent  juror 
that  he  did  not,  under  such  circumstances  receive  an  impression 
or  form  an  opinion  of  that  hypothetical  character  would  be 
entitled  to  little  weight  unless  it  is  to  be  regarded  as  a  state- 
ment that  he  has  reserved  his  final  judgment  for  the  evidence 
in  the  case.  It  is  not  necessary  that  a  juror  should  be  so  ignorant 
as  to  have  no  information  of  current  events  or  that  his  mind 

should  be  incapable  of  receiving  impressions  or  forming  opinions. 
Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

An  Opinion  such  as  is  usually  formed  by  any  person  who  reads 
a  newspaper  account  of  an  occurrence  is  hypothetical,  depending 
on  the  truth  of  the  account  and  is  readily  changed  by  any  con- 
tradictory report  or  account  of  the  occurrence.  The  source  of 
the  information  as  inspiring  belief  in  the  facts  is  always 
properly  considered. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

If  the  opinion  of  a  juror  is  based  upon  rumor,  or  newspaper 
statements,  and  he  has  expressed  no  opinion  as  to  the  truth 
of  such  rumors  or  statements,  and  states  on  his  voir  dire  that 
he  believes  he  can  fairly  and  impartially  render  a  verdict  in 
the  case  in  accordance  with  the  law  and  the  evidence,  and  the 
trial  court  is  satisfied  with  the  truth  of  his  statements,  a  challenge 
for  cause  should  be  overruled. 

Spies  V.  People,  122  111.  i. 

Wilson  V.  People,  94  111.  299. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

Plummer  v.  People,  74  111.  361. 

The  fact  that  a  juror  has  a  slight  opinion  based  upon  what 
he  has  read  in  the  newspapers,  does  not  disqualify  him  where 
he  states  that  he  can  decide  the  case  on  the  law  and  the  evidence 
alone. 

Cradle  v.  Hoffipan.  105  111.  147. 
Thompson  v.  People,  24  111.  60. 

If  juror  upon  voir  dire  examination  states  that  he  knows 
nothing  of  the  case  other  than  what  he  had  read  in  the  news- 
papers with  reference  thereto,  from  which  he  had  formed  an 
opinion  which  he  had  not  expressed,  but,  regardless  of  what  he 
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had  read,  he  was  of  the  opinion  he  could  give  party  fair  and 
impartial  trial  upon  the  law  and  the  evidence  he  is  a  competent 
juror. 

Cooke  V.  People,  231  111.  9. 

— Rumor 

It  is  not  a  cause  for  challenge  that  juror  had  heard  of  the 
accident  at  the  time  deceased  was  killed,  and  had  heard  people 
talk  about  the  matter,  where  juror  states  he  has  no  opinion  in 
the  case  from  what  he  had  read  or  otherwise. 

Chicago  B.  &  Q.  R.  Co.  v.  Perkins,  125  111.  127. 

Mere  conversation  with  witness  and  belief  in  what  he  said 
does  not  disqualify  where  no  opinion  formed. 

Thompson  v.  People,  24  111.  60. 

There  is  no  difference  between  an  opinion  formed  by  being 
an  eye-witness  of  a  transaction  or  by  hearing  the  testimony  of 
those  who  were  such  witnesses,  and  an  opinion  founded  upon 
rumors  and  newspaper  publications.  This  is  true  if  a  decided 
opinion  is  formed,  for  it  matters  not  how,  or  upon  what  it  is 
formed,  whether  upon  rumors  or  personal  knowledge,  so  that 
it  is  an  opinion.  But  there  are  grades  of  opinion.  That  which 
the  public  instinctively  forms  upon  the  happening  of  any  striking 
occurrence,  or  of  those  matters  which  are  current  topics  of 
remark,  should  be  distinguished  from  those  deliberate  convic- 
tions of  the  mind  which  are  produced  by  maturely  considering 
the  facts  and  circumstances  of  a  case,  and  which  regulate  a 
man's  conduct  or  prompt  him  to  action.  If  a  person,  without 
any  knowledge  of  the  facts,  upon  the  faith  of  rumor  alone, 
forms  a  deliberate  opinion,  and  is  convinced,  without  any 
evidence,  he  is  not  fit  to  judge  his  fellows. 

But,  if  in  obedience  to  the  laws  of  his  organization,  his 
mind  receives  impressions  from  the  reports  he  hears,  which 
have  not  become  opinions  fixed  and  decided,  though  they  may 
seem  to  be  at  first,  he  would  not  be  disqualified. 

Smith  V.  Eames,  4  111.  76. 

Expression  of  Opinion 

A  juror  is  disqualified  if  he  has  expressed  a  decided  opinion 
upon  the  merits  of  the  case.  If,  without  any  qualification  what- 
ever, a  juror  says  a  defendant  is  guilty,  or  the  like,  or  that 
plaintiff  should  recover  in  the  case,  or  that  the  verdict  should 
be  against  the  plaintiff,  he  would  be  disqualified  as  not  standing 
impartial  l^etween  the  parties. 

Smith  V.  Eames,  4  111.  76. 
Sellers  v.  People,  4  111.  412. 

An  opinion  formed,  if  not  expressed,  does  not  disqualify  furor. 
Noble  V.  People,  z  HI  54. 
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It  is  quite  different  if  these  opinions  be  expressed, — every 
person  wishes  to  appear  to  the  world  to  be  consistent, — therefore 
there  is  a  strong  partiality  for  those  opinions  when  expressed, 
so  much  so,  that  it  disqualifies  a  person  so  situated  from  acting 
on  the  jury.  The  pride  of  opinion,  to  act  consistent,  exists  in 
every  person. 

Noble  V.  People,  i  111.  54- 

A  juror  is  disqualified  if  he  has  expressed  a  decided  opinion 
on  the  merits  of  the  case.  But  if  a  juror  says  he  has  no  prej- 
udice or  bias  of  any  kind,  for  or  against  either  party,  that  he 
has  heard  rumors  in  relation  to  the  case,  but  has  no  personal 
knowledge  of  the  facts,  and  from  the  rumor  has  formed  and 
expressed  opinions  if  the  rumors  be  true,  without  expressing 

any  belief  in  their  truth,  he  would  not  be  disqualified. 
Leach  v.  People,  53  111.  317. 

Where  a  juror  has  formed  and  expressed  a  decided  opinion 

on  the  merits  of  a  case,  and  the  fact  was  not  known  to  the 

party  or  his  counsel  after  the  exercise  of  proper  diligence,  by 

asking  the  juror  before  he  has  sworn,  whether  he  had  expressed 

an  opinion,  party  is  entitled  to  a  new  trial. 
Vennum  v.  Harwood,  6  111.  659. 
Sellers  v.  People,  4  111.  412. 

The  rule  is  well  established  that  a  verdict  will  not  be  set 
aside  because  of  previously  expressed  opinions  indicating  bias 
or  prejudice  unless  the  proof  of  bias  or  prejudice  be  shown  by 
clear  and  satisfactory  evidence. 

Pf-onle  V.  Strauch,  240  111.  60. 
Collins  V.  People,  194  111.  506. 

But  where  the  affidavits  f  resented  are  in  no  way  contradicted 
and  clearly  show  the  juror  to  have  been  prejudiced  when 
accepted  and  that  he  not  only  concealed  the  fact  but  made 
untruthful  statements  in  doing  so,  the  verdict  should  be  set 
aside.  Whatever  may  be  the  crime  charged,  the  law  guarantees 
to  the  defendant  a  trial  by  jury  composed  of  fair-minded  and 
unprejudiced  men  and  the  right  of  the  defendant  can  not  be 
disregarded. 

People  V.  McMahon,  244  111.  45. 

Determination  of  Competency  t 

— Nature  and  Strength  of  Opinion 

The  determination  of  the  question  of  competency  of  a  juror 
depends  on  the  nature  and  strength  of  the  opinion  which  the 
juror  says  he  has  formed  and  its  probable  influence  upon  his 
decision  as  a  juror.  An  opinion  may  be  of  a  slight  and  indefinite 
character,  amounting  to  little  more  than  a  vague  impression. 
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or  SO  fixed  and  definite  as  to  amount  to  a  belief  or  conviction 
as  to  the  merits  of  a  case,  or  may  be  of  any  intermediate  shade 
or  degree. 

Williams  v.  Supreme  Court  of  Honor,  221  III.  152. 

— Statement  of  Juror 

Where  it  is  once  clearly  shown  that  there  exists  in  the  mind 
of  the  juror,  at  the  time  he  is  called  into  the  jury  box,  a  fixed 
and  positive  opinion  as  to  the  merits  of  the  case,  or  as  to  the 
guilt  or  innocence  of  the  defendant  he  is  called  to  try,  his  state- 
ment that,  notwithstanding  such  opinion  he  can  render  a  fair 
and  impartial  verdict,  according  to  the  law  and  the  evidence, 
has  little,  if  any,  tendency  to  establish  his  impartiality.  This  is 
so  because  a  juror  who  is  shown  to  have,  in  his  mind,  a  fixed 
and  positive  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
is  not  impartial,  as  a  matter  of  fact.  His  statement  that  he 
can  render  a  fair  and  impartial  verdict  does  not  tend  to  show 
that  he  is  not  partial,  since  it  does  not  tend  to  show  the  non- 
existence of  the  fixed  and  decided  opinion  to  which  he  has 
already  confessed.  It  merely  tends  to  show  that  the  juror, 
while  admitting  that  he  has  pre- judged  the  prisoner's  case, 
believes  in  his  ability  to  act  as  though  he  had  not  done  so,  in 
his  ability  to  act  as  thojiigh  he  were  impartial.  It  being  con- 
stantly kept  in  mind,  that  the  fact  to  be  proved  by  the  juror's 
answer  is.  that  he  is  impartial  in  the  constitutional  sense  of  the 
word,  it  is  difficult  to  see  how,  after  a  juror  has  avowed  a  fixed 
and  settled  opinion  as  to  the  prisoner's  guilt,  a  court  can  be 
legally  satisfied  of  the  truth  of  his  answer  that  he  can  render 
a  fair  and  impartial  verdict,  or  find  therefrom  that  he  has  the 
qualification  of  impartiality,  as  required  by  the  constitution. 

Coughlin  V.  People,  144  111.  140. 

Chicago  B.  &  Q.  R.  Co.  v.  Perkins,  125  111.  127. 

Collins  V.  People,  48  111.  145. 

Davis  V.  Walker,  60  111.  452. 

The  juror's  statement  becomes  evidence,  to  be  received  and 
given  such  weight  as  under  all  the  circumstances  appearing,  it 
is  fairly  and  justly  entitled  to.  Before  it  can  operate  to  remove 
the  disqualification,  the  court  must  be  satisfied  of  its  truth,  and 
that  question  is  left  to  l>e  determined  from  all  the  facts  and 
circumstances  appearing  in  evidence  which  exist  independently 
of  the  statute. 

Coughlin  V.  People,  144  111.  140. 

Where  juror  states  it  would  require  evidence  to  remove  his 
opinion  and  if  the  evidence  did  not  disprove  it,  he  would  find 
•a  verdict  according  to  such  opinion,  such  statement  amounts 
to  nothing  more  than  saying  that,  if  the  evidence  corresponded 
with  the  newspaper  account,  he  would  return  a  verdict  accord- 
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ing  to  the  opinion  already  formed  and  if  it  did  not,  he  would 
return  a  different  verdict.  Whether  the  fact  that  it  would  require 
evidence  to  remove  the  opinion  was  a  disqualification,  depends 
upon  the  nature  of  the  opinion  as  uncertain,  transitory  and 
hypothetical  or  as  certain,  established  and  definite  and  the 
amount  and  quality  of  evidence  necessary  to  remove  it.  It  might 
be  that  the  slightest  evidence  to  the  contrary  would  completely 
efface  the  opinion.  It  would  require  some  evidence  of  the  facts 
to  remove  any  impression  or  opinion,  however  slight. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

When  the  opinion  of  the  juror  is  only  slight  and  transient 
or  is  hypothetical,  considerable  reliance  is  placed  upon  his  state- 
ment under  oath  that  his  opinion  is  not  of  such  character  as 
will  interfere  with  his  action  as  a  juror  and  such  statement 
is  one  of  the  most  satisfactory  tests  of  his  impartiality. 

Coughlin  V.  People,  144  111.  140. 

Though  juror  states  he  can  render  impartial  verdict  if  it 
appear  he  has  a  decided  and  fixed  opinion  as  to  the  merits  of 
the  case,  he  is  disqualified. 

Collins  V.  People,  48  111.  145. 
Leach  v.  People,  53  111.  311. 
Coughlin  V.  People,  144  111.  140. 

— Opinion  as  to  Law 

That  iuror  has  formed  an  opinion  on  construction  of  writing 
which  construction  is  question  of  law,  is  not  ground  for 
challenge. 

Wischover  v.  German  M.  F.  Ins.  Co.,  71  111.  65. 

— Province  of  Court 

It  is  manifest  that  the  question  of  the  nature  and  strength 
of  the  opinion  formed  is  peculiarly  for  the  trial  court  to  deter- 
mine and  that  the  weight  to  be  given  to  the  statements  of  the 
jurur  is  properly  influenced  to  a  great  extent  by  his  manner 
and  appearance  and  apparent  candor  or  want  of  candor.  The 
finding  of  the  trial  court  on  the  issue  raised  by  the  challenge 
may  properly  be  based  as  much  upon  these  considerations  as 
upon  the  words  of  the  juror  and  the  finding  ought  not  to  be 

set  aside  unless  the  error  is  manifest. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 
Leach  v.  People,  53  111.  311. 

Age 

Jurors  must  have  the  le^^al  ciualifications;  of  the  aee  of  twenty- 
one  (2n  vear<^  or  umvards.  and  under  sixtv-five  (65)  vears  old. 

Sec.  2.  ch.  78.  Rev.  Stat. 

Par.  6832,  vol.  4,  Jones  &  Addington. 
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A  person  over  maximum  age  is  disqualified  to  serve  as  a 
juror.  Disqualification  is  ground  for  challenge  for  cause,  and 
it  is  even  made  the  duty  of  the  court  to  discharge  those  who 
are  disqualified.  Exemption  is  the  personal  privilege  of  the 
juror  and  is  not  ground  for  challenge.  A  person  over  age  pre- 
scribed may  be  challenged  for  cause. 

North  Chicago  Elec.  Ry.  Co.  v.  Moosman,  82  App.  172. 

If  upon  examination  of  a  juror  called  to  be  sworn,  it  shall 

appear  he  is  over  age,  either  party  may  challenge  him  for  cause. 

Failing  to  do  that,  a  verdict  rendered  by  him  should  not  be 

considered  a  nullity. 

Chase  v.  People,  40  111.  352. 

Under  former  statute,  maximum  age  was  not  a  disqualifica- 
tion, but  an  exemption  or  privilege  of  which  the  juror  alone 
could  avail  himself,  but  was  not  ground  of  challenge  by  either 
party. 

Murphy  v.  People,  37  111.  447. 
Davis  V.  People,  19  111.  74. 

Alienage 

Alienage  is  not  a  disqualification  to  a  juror,  even  in. capital 
case,  but  is  only  a  privilege  or  ground  of  challenge. 

Davison  v.  People.-po  111.  221. 
Chase  v.  People,  40  111.  352. 

In  such  a  population  as  ours,  made  up  of  all  nationalities 

and  who  are  taxable,  it  is  expected  that  in  selecting  jurors, 

there  will  I)e  put  upon  the  lists,  aliens,  persons  not  naturalized, 

and  if  they  do  not  claim  their  exemptions,  they  may  serve  as 

jurors.   So  w^'th  those  under  or  over  age.    Prima  facie,  they  are 

qualified  jurors. 

Chase  v.  People,  40  111.  352. 

If  Upon  examination  of  a  juror  called  to  be  sworn,  it  shall 
appear  he  is  an  alien,  either  party  may  challenge  him  for  cause; 
failing  fo  do  that,  a  verdict  rendered  by  him  is  not  a  nullity. 

Chase  v.  People,  40  111.  352. 

In  misdemeanors  and  civil  cases,  alienage  and  other  disqualifi- 
cations are  groiuid  for  challenge  only,  and  can  not  be  assigned 
as  reasons  for  new  trial,  or  to  reverse  the  case  on  error. 

Greenup  v.  Stoker,  8  111.  202. 

Association 

It  is  not  ground  of  challenge  that  a  juror  and  one  of  the 
parties  are  members  of  the  same  corporation,  association  or 
secret  society. 

Nooan  v.  Salines  Co.  Coal  Co.,  173  App.  541. 
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Challenges  for  cause  on  the  ground  that  the  juror  and  a  party 

are  members  of  the  same  secret  organization,   are  properly 

denied,  where  the  object  and  purpose  of  the  organization  to 

which  they  belong  are  explained  to  be  for  the  mutual  protection 

of  its  members  in  their  contractual  and  business  relations  with 

the  employer ;  and  that  although  a  secret  society,  or  organization, 

in  which  the  members  take  an  oath,  there  was  nothing  in  the 

obligation  or  in  the  relation  of  the  members  with  each  other 

to  interfere  with  their  duties  as  jurors  in  a  case  between  a 

member  and  an  employer;  and  the  organization  has  nothing  to 

do  with  the  rights  of  the  employee  and  employer  under  the 

law,  and  did  not  bind  its  members  so  as  to  prevent  them  as 

jurors  from  giving  each  party  a  fair  and  impartial  trial. 
Nooan  v.  Salines  Co.  Coal  Co.,  173.  App.  541. 

The  fact  of  membership  in  associations  or  organizations  for 
the  purpose  of  detecting  and  prosecuting  persons  charged  with 
a  particular  kind  of  crime,  but  which  are  under  no  legal  obligation 
to  do  so,  is  not  ground  for  challenge  by  a  defendant  indicted 
for  the  particular  offense. 

Musick  V.  People,  40  111.  268. 

It  is  error  to  refuse  to  allow  accused  to  interrogate  a  proposed 
juror  for  the  purpose  of  calling  out  facts  upon  which  to  base 
a  peremptory  challenge. 

Lavin  v.  People,  69  111.  303. 

In  order  to  determine  whether  the  person  who  may  be  called 
as  a  juror  possesses  the  necessary  qualifications,  whether  he  has 
prejudged  the  case,  whether  his  mind  is  free  from  prejudice 
or  bias,  the  suitor  has  the  right  to  ask  him  questions,  the  answers 
to  which  may  tend  to  show  he  may  be  challenged  for  cause,  or 
disclose  a  state  of  facts  from  which  the  suitor  may  see  proper 
to  reject  the  juror  peremptorily. 

Donovan  v.  People,  139  111.  412. 
People  V.  Goehringer,  196  App.  472, 

Attome3r's  Relaticm  to  Juror 

It  is  competent  and  proper  to  ascertain  if  the  relation  of 
attorney  and  client  exists  between  any  of  the  jurym'en  sitting 
in  the  trial  of  a  case  and  attorneys  on  either  side  trying  the  same. 

City  of  Vandalia  v.  Seibert,  47  App.  477. 

It  would  be  an  intelligent  and  prudent  exercise  of  the  right 
of  peremptory  challenge  of  a  juror  from  the  box  who  is  known 
to  sustain  the  relation  of  client  to  counsel  trying  the  case  for 
the  adverse  party.  While  such  relation  might  not  affect  the 
juror,  even  imperceptibly,  yet,  if  the  verdict  is  in  favor  of  the 
client  of  such  attorney  sustaining  such  relations  to  such  jury- 
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man,  it  would  be  difficult  for  the  opposite  party,  losing,  the 
suit,  to  be  relieved  of  the  impression  or  fear  that  such  relation 
had  something  to  do  witti  tne  resuit.  Men  know  of  their  own 
experience,  the  close  relation  that  exists  between  attorney  and 
client  in  an  important  lawsuit  pending,  and  as  a  rule,  do  not 
desire  the  possibility  of  the  influence  ol  such  relation  shall  come 
between  them  and  the  impartial  adjustment  of  their  rights.  As 
the  defeated  party  must  submit  to  the  judgment  of  the  law, 
he  does  so  more  cheerfully  if  assured  that  the  jury  before  which 
his  case  was  tried  was  entirely  impartial. 

City  of  Vandalia  v.  Seibert,  47  App.  477. 

If  such  inquiry  is  improperly  refused,  and  such  relation  is 
shown  to  have  existed  at  the  time,  the  error  is  a  reversible  one. 

City  of  Vandalia  v.  Seibert,  47  App.  477. 

On  examination  of  jurors  on  their  voir  dire,  the  court  may, 
in  its  discretion,  allow  jurors  to  be  asked  if  they  know  an 
attorney  who  has  claimed  to  be  directly  or  indirectly  interested 
in  the  case,  where  the  proper  purpose  of  the  question  is  to  enable 
counsel  to  determine  whether  he  desires  to  exercise  peremptory 
challenge. 

O'Hare  v.  Chicago,  M.  &  N.  R.  Co.,  139  III.  151. 

The  right  of  trial  by  an  impartial  jury  is  fundamental.  The 
law  permits  the  examination  to  ascertain  whether  or  not  the 
jurors  are  impartial  as  between  the  litigants.  If  certain  facts 
are  ascertained  by  such  examination,  they  constitute  cause  of 
challenge.  The  field  of  inquiry  is  not  limited,  however,  to  the 
ascertainment  of  these  facts  alone.  Beyond  that  field,  the  range 
of  inquiry  is  largely  within  the  discretion  of  the  examining 
counsel,  supervised  by  the  court.  He  is  free  to  challenge,  within 
the  numljcr  limited  by  law,  without  giving  any  reason  therefor. 
Therefore,  within  the  general  limit  of  propriety  and  pertinency, 
the  examining  counsel  may  search  for  facts  that  would  reason- 
ably justify  a  pereniptory  challenge.  The  right  to  the  discre- 
tionary exercise  of  peremptory  challenges  in  civil  cases  implies 
a  corresponding  right  to  enter  upon  subject  matters  of  inquiry, 
within  the  rule  above  prescribed,  which  might  lead  to  the  dis- 
covery of  facts  that  might  be  made  the  basis  for  the  intelligent 
exercise  of  such  discretionary  right. 

City  of  Vandalia  v.  Seibert,  47  App.  477. 

The  mere  fact  that  one  of  the  jurors  in  the  case  was  a  brother- 
in-law  of  one  of  the  attorneys  for  the  successful  party  is  not 
ground  of  reversal,  w^here  the  record  does  not  show  that  any 
question  as  to  his  competency  was  raised  on  the  trial. 

McGilvray  v.  Springett,  68  App.  275. 
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Bet  Pending 

The  fact  that  a  juror  had  a  bet,  however  trivial,  depending 
upon  the  result  of  the  trial,  is  a  disqualification,  and  if  the  fact 
was  unknown  to  the  party  until  after  the  trial,  the  verdict  should 
be  set  aside. 

Essex  V.  McPherson,  64  111.  349. 

The  fact  that  a  juror  sat  on  the  trial  of  a  cause,  upon  the 
result  of  which  he  has  a  wager  depending,  is  a  gross  impropriety 
and  ofTensive  to  the  sense  of  justice.  Though  the  wager  is  not 
of  much  magnitude,  it  is  impossible  to  say  that  by  reason  of 
its  smallness  it  is  without  influence  uron  the  juror.  He  is  short 
of  being  omni  exceptione  major.  Although  the  juror  makes  an 
affidavit  that  he  went  upon  the  jury  without  bias  or  prejudice 
for  or  against  either  side,  the  law  must  deem  it  otherwise.  The 
making  the  wager  implies  a  bias  and  the  juror  must  sit  in 
the  expectation  of  acquiring  a  benefit  by  a  particular  result  of 
the  case,  and  a  finding  might  be  determining  the  juror's  wager, 
in  his  own  favor.  He  is  under  a  temptation  to  violate  his  sworn 
duty.  He  might  say  he  was  without  bias  or  prejudice,  and  could 
do  justice,  yet  his  feelings  would  be  apt,  imperceptibly,  to  lead 
him  to  find  according  to  his  direct  interests,  and  what  must  have 
been  his  own  wishes.  Though  a  party  might  not  be  entitled  to 
ask  that  a  juror  come  up  to  the  standard  laid  down  by  Lord 
Mansfield,  that  "a  juror  should  be  as  white  paper  and  know 
neither  plaintiff  or  defendant,  but  judge  of  the  issues  merely 
as  an  abstract  proposition,  upon  the  evidence  produced  before 
him,"  he  is  entitled  to  demand  such  a  juror  as  would  not,  by 
finding  a  verdict  against  him,  be  thereby  deciding  a  wager  in 
his  own  favor. 

Essex  V.  McPherson.  64  111.  349. 

Bias:    -  ~  ' "  ' 

In  General: 

— Impartiality 

The  laws  of  the  state  have  always  placed  about  the  jury-box, 
in  both  civil  and  criminal  cases,  the  greatest  safeguards  that 
the  ingenuity  of  our  law  makers  could  devise,  for  the  purpose 
of  excluding  partial,  prejudiced,  dishonest  and  interested  iurors. 
Every  constitutional  provision  that  has  ever  been  in  effect  in 
this  state,  dealing  with  the  method  by  which  the  property  of 
the  individual  may  be  taken  away  from  him,  of  necessity  con- 
templated the  determination  of  the  question  of  the  right  to  take 
that  property  by  an  imparti^  judicial  body. 

Commissioners  of  Union  Drainage  Dist.  No.  i  v.  Smith,  233  111.  417. 
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In  all  criminal  cases  the  accused  shall  be  entitled  to  a  speedy 
public  trial  by  an  impartial  jury. 

Sec.  9,  art  2,  Const. 
Spies  V.  People,  122  111.  i. 

A  juror  should  stand  indifferent  between  the  parties.  No 
bias  should  influence  his  judgment  and  swerve  him  from  strict 
impartiality. 

Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465. 
People  V.  McMahon,  244  111.  45. 

It  is  a  fundamental  principle  that  every  litigant  has  the  right 
to  a  trial  by  an  impartial  and  disinterested  tribunal.  Bias  or 
prejudice  has  always  been  regarded  as  rendering  the  juror 
incompetent. 

Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344. 
Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

A  party  should  never  be  compelled  to  produce  proof  to  change 
a  preconceived  opinion  or  prejudice  which  may  control  the  action 
of  a  juror. 

Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465. 

A  preconceived  prejudice  against  a  party  may  be  as  difficult 
to  remove  as  an  opinion.  A  prejudice  is  in  some  sense  an  opinion. 

Winnesheik  Ins.  Co.  v.  Schueller,  60  Til.  465. 

It  is  essential  to  the  organization  of  a  jury  within  the  true 
construction  and  meaning  of  the  constitutional  provisions  that 
the  citizen  shall  be  notified  that  a  jury  to  sit  in  his  case  is  to 
be  impaneled  and  shall  be  permitted  to  be  present  w^hen  such 
jurors  are  to  be  selected  and  to  urge,  as  objection  to  the  impanel- 
ing of  any  one  tendered  as  a  juror,  that  such  person  has  formed 
a  disqualifying  opinion  as  to  the  issue  to  be  tried  from  personal 
knowledge  or  from  statements  of  witnesses  in  the  case,  etc.,  or 
has  a  disqualifying  pecuniary  interest  in  the  verdict  to  be  ren- 
dered by  the  iurv  or  thnt  for  some  ot^^er  reason  among  the 
many  others  recognized  by  the  general  laws  of  the  state  such 
person  should  be  excluded  from  the  panel  as  incompetent  to 
divScharge  fairlv  and  imnartially.  the  duties  of  a  iuror. 

Wabash  R.  Co.  v.  Coon  Run  Drainage  &  Levee  Dist..  104  111.  310. 

Where  a  juror  has  been  exposed  to  influences  the  nrobaWe 
effect  of  which  is  to  create  a  prejudice  in  his  mind  aerainst  the 
defendant,  which  would  require  evidence  to  overcome,  to  render 
him  competent  it  should  clearly  annear  that  he  can,  when  in 
the  jurv  box.  entirely  disrej'ard  those  influence?  and  try  the 
case  without,  in  any  degree,  being  affected  by  them. 

Plummer  v.  People,  74  III.  361. 

WTien  it  appears  from  the  examination  of  the  iuror  that  he 
has  neither  formed  nor  expressed  an  opinion,  and  has  no  preju- 
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dice  or  bias  against  either  o£  the  parties  for  any  cause  whatever, 
and  can  sit  impartially  and  decide  the  issue  involved  in  the  case 
according  to  the  evidence,  such  a  person  is  a  competent  juror. 

Chicago  &  A.  R.  Co.  v.  Fisher,  38  App.  33. 

If  a  juror  has  not  formed  or  expressed  an  opinion,  and  has 
no  prejudice  or  bias  against  either  party  for  any  cause  whatever, 
and  can  sit  impartially  and  decide  the  issues  involved  in  the 
case  according  to  the  evidence,  such  a  person  is  a  competent 
juror. 

Richmond  v.  Roberts,  98  111.  472. 

The  proviso  of  the  statute  is  not  unconstitutional   for  the 

reason  that  it  provides  trial  by  an  impartial  jury.     The  rule, 

which  it  lays  down,  when  wisely  applied,  does  not  lead  to  the 

selection  of  partial  jurors.    On  the  contrary,  it  tends  to  secure 

intelligence  in  the  jury  box,  and  to  exclude  from  it  that  dense 

ignorance  which  has  often  subjected  the  jury  system  to  just 

criticism. 

Spies  V.  People,  122  111.  i. 

If  the  juror  is  already  able  to  respond  to  the  question,  if 
put  to  him,  so  as  to  satisfy  his  own  conscience,  is  the  prisoner 
guilty  or  is  he  innocent, — then  he  is  incompetent;  but  if,  from 
not  being  convinced  of  the  existence  or  non-existence  of  certain 
facts,  he  is  unable  to  determine  that  question,  then  he  is 
competent. 

Baxter  v.  People,  8  111.  368. 

Where  the  juror  has  been  exposed  to  influence,  the  probable 
effect  of  which  is  to  create  a  prejudice  in  his  mind,  which  it 
would  require  evidence  to  overcome,  to  render  him  competent 
it  should  clearly  appear  that  he  can,  when  in  the  jury  box,  entirely 
disregard  such  influence,  and  try  the  case  without,  in  any  degree, 
being  affected  by  it. 

Plummer  v.  People,  74  III.  361. 

Knowledge  of  Party 

There  is  a  distinction  between  a  case  where  a  juror  had 
prejudged  the  rights  of  the  accused  and  was  not  a  fair  and 
impartial  juror,  when  these  facts  are  fully  disclosed  by  his  exami- 
nation, and  a  case  where  it  is  proven  that  the  juror  had  pre- 
judged the  case  and  entertained  facts  unfavorable  to  the  party 
against  whom  a  verdict  was  thereafter  rendered,  but  that  this 
fact  was  not  known  to  the  party  at  the  time  the  juror  was  sworn. 

CleflFord  v.  People,  229  111.  633. 

When  a  party  accepts  a  juror,  knowing  from  his  examination 
on  his  voir  dire  that  he  is  preiudiced,  and  fails  to  challenge  him, 
he  can  not  afterwards  complain. 

Clefford  v.  People,  229  111.  .633. 
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Facts  Sabseqaeatly  Appearing 

Where  a  juror  upon  his  voir  dire  has  answered  questions 
truthfully,  and  it  does  not  appear  that  he  was  absolutely  dis- 
qualified to  serve  in  the  capacity  of  juror,  a  fact  subsequently 
discovered  which  might  have  justified  a  peremptory  challenge 
will  not  affect  the  validity  of  the  verdict  in  which  he  participated. 

Mutual  Life  Ins.  Co.  v.  Allen,  113  App.  89. 

Examining  Witnesses 

Where  a  juror  was  accepted  on  a  panel  to  try  a  case,  and  it 
did  not  appear  that  he  was  in  any  manner  prejudiced  against 
either  party,  but  the  juror  undertook  to  examine  a  witness  and 
ask  him  a  number  ot  questions,  thus  assuming  the  duty  which 
dfd  not  belong  to  him,  and  which  perhaps  should  have  been 
conducted  by  the  court  at  the  outset,  the  mere  fact  of  such  exami- 
nation, there  being  nothmg  m  the  nature  of  the  questions  which 
disclosed  that  the  juror  had  become  incompetent  to  discharge 
his  duty  as  a  juror,  is  not  sufficient  to  exclude  such  juror  from 
the  panel. 

Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Harper,  128  111.  584. 

The  fact  that  a  juror  has  asked  questions  of  a  witness  and 
indicated  a  possible  disbelief  of  the  witness,  does  not  show  such 
prejudice  as  to  entitle  the  party  calling  such  witness  to  withdraw 
a  juror. 

Chicago  City  Ry.  Co.  v.  Shrove,  128  App.  462. 

Prejudice  Against  Stranger  to  Snit 

The  prejudice  of  a  juror  against  a  former  party  to  the  suit, 
but  who  had  ceased  to  be  such  before  impaneling  can  form  no 
objection  to  the  competency  of  the  juror. 

Strawn  v.  Cogswell,  28  111.  457. 

Leaning  Toward  One  Party 

A  juror  who  states  on  his  7'oir  dire  that  he  would  lean  against 
a  certain  party  is  incompetent. 

Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344. 

Where  juror  in  reply  to  question  asked  by  the  court  states  he 
has  an  opinion  in  regard  to  which  one  of  the  parties  ought  to 
succeed  in  the  case,  he  is  not  an  impartial  juror,  and  either  party 
may  challenge  him  for  cause. 

Chicago,  B.  &  Q.  R.  Co.  v.  Perkins,  125  111.  127. 

It  is  a  fundamental  principle  that  every  litigant  has  the  right 
to  trial  by  an  impartial  and  disinterested  tribunal.  Bias  or  preju- 
dice has  always  been  regarded  as  rendering  a  jur\Tnan  incom- 
petent. And  when  a  juror  avows  that  one  litigant  should  have 
any  other  than  the  advantage  w-hich  the  law  and  the  evidence 
give  him,  he  declares  his  incompetency  to  decide  the  case.  He 
thereby  proclaims  that  he  is  so  far  partial  as  to  be  unable  to 
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do  justice  between  the  litigants  or  that  he  is  so  far  uninformed 
and  that  his  sense  of  right  is  so  blunt  that  he  can  not  perceive 
justice  or,  perceiving  it,  is  unwilling  to  be  governed  by  it. 
Chicago  &  A.  R.  Co.  v.  Adier,  56  111.  344- 

That  a  juror  stated  upon  examination  that  it  was  his  opinion 
that  an  indictment  was  some  evidence  of  the  defendant's  guilt, 
does  not  show  him  incompetent  or  afford  cause  for  challenge 
where  juror  states  that  if  he  should  sit  as  a  juror  and  hear 
evidence  he  would  decide  upon  the  evidence  alone  and  would 
not  regard  the  indictment  as  evidence  of  guilt,  and  would  obey 
the  instructions  of  the  court  on  that  question. 

Gillespie  v.  People,  176  111.  238. 

Conscientious  Scruples 

In  trials  for  murder,  it  shall  be  a  cause  for  challenge  of  any 
juror  who  shall,  on  being  examined,  state  that  he  has  conscien- 
tious scruples  against  capital  punishment  or  that  he  is  opposed 

to  the  same. 

Sec.  433,  ch.  38,  Rev.  Stat. 

Par.  4132,  vol.  2,  Jones  &  Addington. 


Convictimi  of  Infamous 

Every  person  convicted  of  the  crime  of  murder,  rape,  kid- 
naping, wilful  and  corrupt  perjury  or  subornation  of  perjury, 
arson,  burglary,  robbery,  sodomy,  or  other  crime  against  nature, 
incest,  forgery,  counterfeiting,  bigamy,  or  larceny,  if  the  punish- 
ment for  said  larceny  is  by  imprisonment  in  the  penitentiary, 
shall  be  deemed  infamous,  and  shall  forever  thereafter  be  ren- 
dered incapable  of  holding  any  office  of  honor,  trust  or  profit, 
of  voting  at  any  election,  or  serving  as  a  juror,  unless  he  or 
she  is  again  restored  to  such  rights  by  the  terms  of  a  pardon 
for  the  offense  or  otherwise  according  to  the  law. 

Provided,  however,  that  the  foregoing  shall  not  apply  to  any 
person  who  has  been  heretofore  convicted  and  sentenced,  or 
who  may  be  hereafter  convicted  and  sentenced  to  the  Illinois 
Reformatory  at  Pontiac. 

Sec.  279,  ch.  38,  Rev.  Stat.  • 

Par.  3972,  vol.  2,  Jones  &  Addington. 

Corporator 

That  a  juror  is  a  stockholder  in  a  corporation  competitor  to 
one  of  the  parties  does  not  constitute  a  ground  for  challenge 
for  cause,  where  the  iuror  states  that  he  does  not  know  the 
parties  to  the  cause,  and  can  fairly  and  impartially  act  as  a  juror. 

powers  Grain  Co.  v.  Tanton.  136  Ado.  533. 
Nooan  v.  Saline  Co.  Coal  Co.,  173  App.  541. 
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If  such  a  cause  should  be  sustained  for  ground  of  challenge 
then  no  farmer  could  be  a  juror  when  a  farmer  was  interested 
in  the  suit  nor  could  a  merchant  be  a  juror  in  a  suit  if  any  other 
merchant  in  the  countv  was  interested,  even  if  unknown  to 
the  juror. 

Rogers  Grain  Co.  v.  Tanton,  136  App.  533. 

Current  Report 

A  juror  is  not  disqualified  though  he  may  have  an  opinion 
formed  from  current  report,  where  it  appears  that  his  mind  had 
not  settled  down  upon  any  conviction. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

Leach  v.  People,  53  111.  311. 

Grade  v.  Hoffman,  105  111.  147. 

Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545. 

Tliompsoil  V.  People,  24  111.  60. 

But  where  the  opinions  entertained  by  the  juror  are  fixed 
and  settled,  amounting  to  a  belief  as  to  the  merits  of  the  case, 
he  is  not  competent. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

Caughlin  v.  People,  144  111.  140. 

Davis  v.  Walker,  60  111.  452. 

Gray  v.  People,  26  111.  344^ 

Neeley  v.  People,  13  111.  685. 

(See  Opinions.) 

Conversation  with  Witness 

The  mere  fact  that  juror  conversed  with  a  witness  to  a  case 

and  formed  an  opinion  as  far  as  he  had  heard,  does  not,  as 

a  matter  of  law,  necessarily  disqualify,  if  he  has  not  formed 

an  opinion  as  to  the  merits  of  the  case. 
Thompson  v.  People,  24  111.  60. 

Damafires 

It  is  competent  and  allowable  as  ground  for  a  peremptory 
challenge  to  inquire  if  juror  would  give  plaintiff  all  the  damages 
he  was  entitled  to  under  the  law  and  the  evidence,  in  case  jury 
found  defendant  guilty. 

Comorouski  v.  Spring  Valley  Coal  Co.,  203  App.  617. 

• 

English  Language 

*  *  *  and  who  understand  the  English  language. 

Sec.  2.  ch.  78,  Rev.  Stat. 

Par.  6832,  vol.  4,  Jones  &  Addinpton. 

A  person  who  does  not  understand  the  English  language  is 
disqualified  as  a  juror. 

North  Chicago  Elec.  R.  Co.  v.  Mooseman,  82  App.  172. 

Ability  to  v/rite  and  read  the  English  language,  however 
desirable,  is  not  one  of  the  requirements  of  the  statute  for  the 
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qualification  of  a  juror.  If  he  understands  the  English  language, 
the  juror  is  qualified. 

Cromer  v.  Borders  Coal' Co.,  152  App.  555. 
Collins  V.  People,  103  111.  21. 


Evidence  at  Former  Trial  or  Proceeding 

Presence  in  the  court  room  and  hearing  part  of  the  evidence 
in  a  criminal  trial,  upon  which  testimony  proposed  juror  had 
formed  and  e::«pressed  an  opinion,  is  not  per  se  a  disqualification 
where  he  had  not  formed  any  opinion  in  civil  cause  growing 
out  of  the  same  state  of  facts. 

King  V.  Dale,  2  111.  513. 

And  where  opinion  is  only  hypothetical  and  will  not  prevent 
an  impartial  verdict  on  the  facts  as  they  may  be  proved. 

Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545. 

Where  jurors  of  a  panel  are  present  in  court  room  during 
trial  of  case  in  which  the  jury  disagrees,  and  the  same  case 
is  again  called  for  trial  and  they  are  called  to  sit  in  such  case, 
the  interests  of  impartiality  by  the  jury  and  a  fair  trial  would 
be  better  served  by  their  exclusion. 

Schallman  v.  Royal  Ins.  Co.,  94  App.  364. 

ExempticMi 

Exemption  is  a  personal  privilege  of  the  juror  and  is  not 

ground  for  challenge. 

North  Chicago  Elec.  Ry.  Co.  v.  Mooseman,  82  App.  172. 
Murphy  v.  People,  37  111.  447. 
Davis  V.  People,  19  111.  74. 
Davison  v.  People,  90  111.  221. 

Freeholders: 
In  Genefal 

The  fact  that  a  person  is  not  a  freeholder  does  not  disqualify 
him  from  serving  on  a  jury,  and  is  not  ground  for  challenge. 

Indiana,  I.  &  I.  R.  Co.  v.  Stauber,  185  111.  9. 
Kerwin  v.  People,  96  111.  206. 

At  common  law,  jurors  were  required  to  be  freeholders. 

Kerwin  v.  People,  96  111.  206. 

Eminent  Domain  Proceedlni^s 
— In  General 

It  is  not  groimd  of  challenge  in  condemnation  case  heard  at 
regular  term,  that  a  juror  is  not  a  freeholder. 

''^nist'^ps  of  Schools  v.  Griffith,  263  111.  «;50. 

Hercules  Iron  Works  v.  Elgin  J.  &.  E.  Ry.  Co.,  141  111.  491. 

Provision  for  the  calling  of  a  jury  of  freeholders  to  assess 
damages  in  condemnation  is  applicable  only  where  the  petition 
IS  heard  in  vacation  and  not  at  ree:ular  term. 

Indiana,  I.  &  I    R.  Co.  v.  Stauber,  185  111.  9. 
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— Combined  Drainage 

When  the  jury  shall  appear,  as  provided  in  the  foregoing 
section,  the  trial  shall  be  conducted  as  other  cases  before  a 
justice  of  the  peace  or  county  court,  as  the  case  may  be.  Either 
party  may  have  the  same  number  of  challenges,  and  for  the 
same  causes  as  in  other  cases,  before  justices  o£  the  peace  or 
the  county  court,  as  the  case  may  be,  and  if  notice  shall  not 
have  been  given  according  to  law,  or  for  any  other  good  cause, 
the  court  may  continue  the  case  from  time  to  time,  till  proper 
notice  shall  have  been  given,  or  the  case  is  ready  for  trial.  The 
jury  shall  hear  the  evidence  offered  in  the  case  as  to  the  value 
of  the  land  proposed  to  be  taken,  and  all  damages  consequent 
upon  the  construction  of  the  proposed  work,  and  may  go  upon 
the  premises  for  the  purpose  of  viewing  them;  and  they  shall 
return  as  their  verdict  the  amount  of  damages  found,  if  any, 
in  favor  of  the  owner  or  owners  and  against  the  commissioners, 
and  the  justice  of  the  peace  or  county  judge  shall  enter  judgment 
for  the  amount  of  such  verdict  which  judgment  shall  be  final 
and  conclusive.  Vacancies  in  the  panel  of  jurors,  from  what- 
ever cause,  shall  be  filled  the  same  as  vacancies  in  other  cases, 
but  vacancies  shall  in  all  cases  be  filled  by  freeholders,  and  the 
same  jury  shall  hear  and  determine  all  cases  for  which  the 
venire  was  issued  and  shall  return  separate  verdicts  as  to  each 
owner  or  joint  owner;  and  the  justice  or  judge  shall  thereupon 
file,  in  the  office  of  the  clerk  of  the  drainage  commissioners, 
a  certified  transcript  of  the  proceedings  before  him  in  each  case 
which  shall  be  recorded  in  the  drainage  record. 

Sec.  94,  ch.  42,  Rev.  Stat. 

Par.  4496,  vol.  3,  Jones  &  Addington. 

— Special  Drainage  District 

*  *  *  On  such  petition  or  statement  being  filed,  the  court 
shall  fix  the  time  for  the  hearing  not  less  than  fifteen  days 
from  the  date  the  same  is  filed,  and  the  clerk  shall  issue  a  venire 
for  a  jury  of  twelve  disinterested  land  owners  to  appear  at  the 
time  fixed  by  the  court,  which  venire  shall  be  delivered  to  the 
sheriff  to  execute.  *  *  * 

Sec.  132,  ch.  42.  Rev.  Stat. 

Par.  4535,  vol.  3,  Jones  &  Addington. 

When  the  jury  shall  appear,  the  trial  shall  be  conducted  as 
other  cases  before  said  court;  either  party  may  have  the  same 
number  of  challenges,  and  for  the  same  causes  as  in  other  civil 
cases  before  said  court.  *  *  *  The  jury  shall  hear  the  evidence 
offered  as  to  the  value  of  the  land  proposed  to  be  taken,  and 
all  damages  consequent  upon  the  construction  of  the  proposed 
work,  and  may  go  upon  the  premises  at  the  request  of  either 
party  for  the  purpose  of  viewing  them,  and  they  shall  return. 
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as  their  verdict,  the  amount  found,  if  any,  in  favor  of  the 
owner  or  owners,  and  against  said  district,  and  the  court  shall 
enter  judgment  upon  the  verdict,  unless  for  good  cause  shown, 
the  court  grants  a  new  trial,  in  which  case,  a  time  for  such  new 
hearing  shall  be  fixed  by  the  court,  and  a  new  jury  shall  be 
impaneled.  *  *  *  Vacancies  in  the  panel  of  jurors,  from  whatever 
cause,  shall  be  filled  the  same  as  other  vacancies  in  other  cases 
but  such  vacancies  shall  be  filled  by  landowners.  *  *  * 

Sec.  133,  ch.  42,  Rev.  Stat. 

Par.  4536,  vol.  3,  Jones  &  Addington 


Inhabitants  of  Municipal  litigant : 

Cities  ftnd  Tillages 

No  person  shall  be  an  incompetent  judge,  justice  or  juror» 
by  reason  of  his  being  an  inhabitant  or  freeholder  in  said  city 
or  village,  in  any  action  or  proceeding  in  which  said  city  or 
village  may  be  a  party  in  interest. 

Sec.  174,  ch.  24,  Rev.  Stat. 

Par.  1505,  vol.  I,  Jones  &  Addington. 

SanitaiT  IHstrict 

No  person  shall  be  an  incompetent  judge,  justice  or  juror 

by  reason  of  his  being  an  inhabitant  or  freeholder  in  any  sanitary 

district  formed  under  the  provisions  hereof  in  any  action  in 

which  such  sanitary  district  may  be  a  party  in  interest. 
Sec.  361a,  ch.  24,  Rev.  Stat. 
Par.  4303,  vol.  3,  Jones  &  Addington. 

No  person  shall  be  an  incompetent  judge,  justice  or  juror  by 
reason  of  his  being  an  inhabitant  or  freeholder  in  any  sanitary 
district  formed  under  the  provisions  hereof  in  any  action  in 
which  such  sanitary  district  may  be  a  party  in  interest. 

Sec.  736,  ch.  24,  Rev.  Stat. 

Par.  2065,  vol.  2,  Jones  &  Addington. 

Gonnties 

In  all  actions  brought  by  or  against  any  county,  the  inhabitants 
of  the  county  so  suing  or  being  sued  may  be  jurors  or  witnesses 
if  otherwise  competent  or  qualified  according  to  law. 

Sec.  32,  ch.  34,  Rev.  Stat. 

Par.  2779,  vol.  2,  Jones  &  Addington. 

Towns 

On  the  trial  of  every  action  in  which  the  town  is  a  party 
or  interested,  the  electors  and  inhabitants  of  such  town  shall  be 
comoetent  witnesses  and  jurors,  except  that  in  suits  and  pro- 
ceedings by  one  town  against  another,  no  inhabitant  of  either 
town  shall  be  a  juror. 

^er.  47.  ch.  110.  R'^v.  StPt. 

Par.  1 1279,  vol.  6.  Jones  &  Addington. 
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Illiteracy 

A  party  litigant  is  entitled  under  the  law  to  twelve  jurors 
"well  informed/'  but  if  his  counsel  fails  to  secure  such  a  jury 
by  not  insisting  upon  his  legal  rights  to  question  each  juror 
as  to  his  qualifications,  his  right  to  challenge  on  the  ground  of 
illiteracy  is  waived  and  he  must  abide  the  result. 

West  Chicago  St.R.  Co.  v.  Huhnke,  82  App.  404. 

Impartiality 

In  all  criminal  cases  the  accused  shall  be  entitled  to  a  speedy 
public  trial  by  an  impartial  jury. 

Sec.  9,  art.  2,  Const. 

Spies  V.  People,  122  111.  i. 

The  constitution  must  be  construed  as  guaranteeing  to  every 
defendant  accused  of  crime,  a  trial  by  an  "impartial  jury"  as 
that  term  was  understood  at  common  law. 

Coughlin  V.  People,  144  111.  140. 

Defendants  in  criminal  cases  are  guaranteed  a  trial  by  a  fair 
and  impartial  jur)%  an  object  in  which  society  is  equally 
interested. 

People  V.  Goehringer,  196  App.  472. 

It  was  a  cardinal  rule  of  common  law  that  the  jurors  to  be 
impartial  should  stand  indifferent  between  the  parties.  A  juror 
was  required  to  have  such  freedom  of  mind  that  he  should  stand 
indifferent.  He  should  be  wholly  free,  even  from  the  suspicion 
of  bias. 

Coughlin  V.  People,  144  111.  140. 

A  litigant  has  a  right  to  be  tried  by  men  who  are  wholly 
impartial,  without  prepossession  or  prejudice  against  him  or 
his  cause. 

Collins  V.  People,  48  111.  145. 

Williams  v.  Supreme  Court  of  Honor,  221  111.  152. 

All  persons  have  a  right  to  a  trial  by  a  fair  and  impartial 
tribunal,  and  the  mind  of  each  of  its  members  should  be  free 
from  bias  or  prejudice. 

Musick  V.  People,  40  III.  268. 

A  juror  should  stand  indifferent  between  the  prosecution  and 
the  accused.  He  should  be  in  condition  to  find  the  verdict  in 
accordance  with  the  law  and  the  evidence. 

Gates  V.  People,  14  111.  433. 

A  defendant  ou3B:ht  not  to  be  forced  to  encounter  a  preexisting 
opinion  deliberately  formed  on  statements  believed  to  be  true, 
and  which  he  would  be  required  to  remove. 

Gray  v.  People,  26  111.  344. 
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Nor  should  a  defendant  be  compelled  to  rely  as  his  security 
fof  the  impartiality  of  the  jurors  by  whom  he  is  to  be  tried 
upon  the  restraining  and  controlling  influence  of  the  juror's 
mind,  of  his  oath  to  render  a  true  verdict  according  to  the  law 
and  the  evidence.  His  impartiality  should  appear  before  he 
is  permitted  to  take  the  oath.  If  he  is  not  impartial  then  his  oath 
can  not  be  relied  on  to  make  him  so.  The  juror  should  stand 
indifferent  as  he  stands  unsworn. 

Coughlin  V.  People,  144  111.  140. 

It  requires  no  very  profound  knowledge  of  human  nature  to 

know  that  with  ordinary  men,  opinions  and  prejudices  are  not 

amenable  to  the  power  of  the  will,  however  honest  the  intention 

of  the  party  may  be  to  put  them  aside.  They  are  likely  to  remain 

in  the  mind  of  the  juror  in  spite  of  all  his  efforts  to  get  rid 

of  them,  warping  and  giving  direction  to  his  judgment,  coloring 

the  facts  as  they  are  developed  by  the  evidence,  and  exerting 

an  influence  more  or  less  potent,  though  it  may  be  unconsciously 

to  the  juror  himself  on  the  final  result  of  his  deliberations.   To 

compel  a  person  accused  of  a  crime  to  be  tried  by  a  juror  who 

has  prejudged  his  case,  is  not  to  give  him  a  fair  trial. 
Coughlin  V.  People,  144  III.  14a 

The  statute  makes  the  statement  of  the  juror  that  he  can 
render  a  fair  and  impartial  verdict  according  to  the  law  and 
the  evidence  competent  as  bearing  on  the  question  of  his  impar- 
tiality and  requires  the  court  to  hear  and  consider  the  statements 
if  the  juror  sees  fit  to  make  it.  The  result  is  to  make  the 
competency  of  the  juror  as  affected  by  his  opinions  based  upon 
rumor  or  newspaper  statements  a  question  of  fact.  But  the 
statute  does  not  attempt  to  determine  in  the  least  what  shall  be 
the  probative  force  of  the  statement  of  the  juror  when  made 
or  how  far  it  shall  have  the  effect  of  relieving  him  of  the  dis- 
qualification arising  from  his  opinion. 
Coughlin  V.  People,  144  111.  140. 

Insurance 

A  juror  is  incompetent  who  has  a  prejudice  against  insur- 
ance companies  generally. 

Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 

And  this  though  his  prejudice  is  founded  on  the  fact  that  he 
could  not  comprehend  their  proceedings,  and  avers  that  the  preju- 
dice w^ould  not  affect  his  verdict. 

Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 

Such  a  feeling  entertained  against  insurance  companies  is  of 
a  bigoted  and  reprehensible  character.  It  is  not  founded  upon 
any  knowledge  or  information  of  conduct  which  should  condemn 
them,  but  merely  upon  the  fact  of  inability  to  understand  the 
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proceedings  of  these  corporations.  They  must  then  disclose  all 
their  operations, — open  to  the  juror  all  their  business  transac- 
tions,— in  order  to  remove  suspicion.  Prejudice  based  upon  such 
reason  must  be  deep-seated  and  would  necessarily  affect  the 

verdict. 

Winneshiek  Ins.  Co.  v.  Schuellerp  60  111.  465. 

But  an  opinion  as  to  a  question  incidentally  involved  does 
not  render  the  juror  incompetent  unless  found  to  be  such  as  to 
likely  to  influence  the  verdict. 

Hughes  V.  Cairo,  92  111.  339. 

So  juror  is  not  disqualified  because  he  has  a  conviction  as 
to  the  right  of  foreign  companies  to  do  business  in  the  state 
on  the  same  terms  as  home  companies,  where  suit  is  against 
foreign  insurance  company  to  collect  special  tax. 

Hughes  V.  Cairo,  92  111.  339. 

A  juror  is  not  necessarily  disqualified  because  he  has  heard 
part  of  the  evidence  given  in  a  case  which  has  just  been  tried 
m  court  between  the  same  plaintiff  and  another  insurance  com- 
pany, where  the  question  involved  was  similar,  if  he  has  no 
fixed  or  decided  opinion  of  the  case.  If  juror  had  any  opinion 
from  what  he  heard  during  the  trial  of  the  other  case,  it  was 
merely  hypothetical  and  would  not  prevent  a  fair  and  impartial 
judgment  on  the  facts  as  they  might  be  proved  on  the  trial. 

Lycoming  Ins.  Co.  v.  Ward,  90  111.  545. 

Inquiries  made  to  inform  the  jury  that  a  defendant  is  insured 
are  improper.  It  is  not  proper  for  an  attorney  to  directly  inform 
a  jury  that  defendant  is  insured  against  liability  in  suit  on 
trial  and  of  course  the  attorney  can  not  be  permitted  to  accom- 
plish the  same  result  indirectly  in  the  examination  of  jurors. 

Miffen  v.  Jeffry,  259  111.  372. 
Eldorado  Coal  Co.  v.  Swan,  227  111.  586. 
McCarthy  v.  Spring  Valley  Coal  Co.,  232  111.  473. 
Aetitus  V.  Spring  Valley  Coal  Co.,  246  111.  32. 
Purcell  V.  Degenhardt,  202  App.  611. 
Crowley  v.  St resen renter,  174  App.  538. 

It  is  the  right  of  an  attorney  to  ascertain  whether  a  juror 
has  any  interest  in  or  relation  to  claims  or  suits  of  the  same 
character  as  the  one  being  tried  for  the  purpose  of  exercising 
the  right  of  peremptory  challenge. 

Mithen  v.  Jeffry,  259  111.  XJ2. 

Iroquois  Furnace  Co.  v.  McCrea,  igi  111.  340. 

But  that  can  readilv  be  done  bv  an  examination  which  would 
not  lead  the  juror  to  understand  that  the  defendant  is  insured 
against  liability,  and  is  without  substantial  interest  in  the  ques- 
tion of  damages. 

Mithen  v.  Jeffry,  259  111.  372. 
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Inquiry  of  jurors  on  their  voir  dire  if  they  were  interested 
in  any  casualty  company  which  insured  employers  of  labor 
against  damages  for  injuries  to.  employees,  if  made  for  the 
purpose  of  enabling  counsel  to  exercise  the  right  of  peremptory 
challenge,  is  proper. 

Aetitus  V.  Spring  Valley  Coal  Co.,  246  111.  32. 

But  if  not  asked  for  such  purpose,  question  is  improper. 

Aetitus  V.  spring  Valley  Coal  Co.,  246  111.  32. 

So  where  an  attorney  representing  an  insurance  company  is 
present,  acting  with  attorneys  for  one  of  the  parties  at  the  trial, 
inquiry  of  jurors  upon  their  voir  dire  as  to  their  interest  in  the 
insurance  company  is  proper  for  purpose  of  enabling  counsel 
to  exercise  their  right  of  peremptory  challenge,  if  for  no  other 
purpose. 

Iroquois  Furnace  Co.  v.  McCrea,  191  111.  340. 

It  is  improper  for  a  court  to  permit  counsel  for  plaintiff  in 
personal  injury  case  to  ask  certain  jurymen  if  they  were 
acquainted  with  any  of  the  officers  or  agents  of  a  certain  insur- 
ance company.  Such  question  is  improper  and  objection  should 
be  sustained,  but  it  may  not  be  reversible  error  to  permit  such 
question  to  be  asked. 

Kenney  v.  Marquette  Cement  Co.,  243  111.  396. 
Harts  V.  Chicago  &  A.  R.  Co.,  184  App.  123. 

Where  juror  discloses  that  he  is  an  officer  of  an  accident 
insurance  company,  it  is  not  error  to  allow  further  questions 
to  ascertain  if  he  is  interested  in  the  casualty  company  con- 
ducting the  defense. 

Mithen  v.  Jeffry,  174  App.  602. 

a 

Inquiry  as  to  whether  jurors  were  interested  in  a  casualty 
company,  where  it  is  not  apparent  the  examination  was  for 
purpose  of  exercising  right  of  peremptory  challenge,  and  the 
verdict  is  large,  is  cause  for  reversal. 

Aetitus  V.  Spring  Valley  Coal  Co.,  246  111.  32. 

Insurance  companies,  in  fact  beneficiaries  in  the  suit,  though 
not  mentioned  as  plaintiffs  in  the  declaration  are  interested  per- 
sons, and  it  is  proper  in  determining  as  to  the  qualifications  of 
jurors,  to  inquire  of  their  connection  with,  relation  to  or  preju- 
dice in  favor  of  such  companies. 

Hartz  V.  Chicago  &  A.  R.  Co.,  184  App.  123. 

But  where  question  was  asked,  indicating:  and  suggesting  to 
juTy  that  defendant  was  insured  against  liability  by  insurance 
company  mentioned  and  defense  was  conducted  by  it,  such  ques- 
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tion  was  improper  and  motion  to  withdraw  juror  and  to  continue 
case  on  the  ground  that  the  error  was  not  cured  by  merely 
sustaining  objection,  should  be  sustained. 

Rice  V.  Warner  Hotel  Co.,  187  App.  317. 

Interest 

It  is  proper  to  permit  counsel  to  question  jurors  upon  their 
voir  dire  as  to  their  interest  in  a  certain  company,  where  an 
attorney  representing  such  company  is  present  with  the  attorneys 
for  the  opposite  party  at  the  trial.  Such  questions  are  proper 
for  the  purpose  of  enabling  counsel  to  exercise  their  right  of 
peremptory  challenge  if  for  no  other  purpose. 

Iroquois  Furnace  Co.  v.  McCrea,  91  App.  337. 
O'Hare  v.  Chicago,  M.  &  N.  R.  .Co.,  139  111.  151. 
American  Bridge  Works  v.  Pereira,  79  App.  90. 

Irresrular  Calling 

It  is  an  irregularity  where  juror,  though  on  the  regular  panel, 

is  called  to  serve  on  particular  trial  without  drawing  his  name 

by  lot. 

St.  Louis  &  S.  E.  Ry.  Co.  v.  Lux,  63  111.  523. 

But  if  party  does  not  exhaust  peremptory  challenges,  it  is 
not  such  an  error  as  would  be  ground  for  new  trial. 

St.  Louis  &  S.  E.  Ry.  Co.  v.  Lux,  63  111.  523. 

Mental  Capacity 

A  person  who  is  not  in  the  possession  of  his  natural  mental 
faculties  is  disqualified  as  a  juror. 

North  Chicago  Elec.  Ry.  Co.  v.  Mooseman,  82  App.  172. 

But  that  juror  is  at  times  eccentric,  and  much  inclined  to 
exaggerate,  particularly  as  to  his  money  and  his  bonds  or  govern- 
ment securities,  ij^  not  satisfactory  evidence  that  his  mind  was 
so  affected  as  to  disqualify  him  as  a  juror. 

Mackin  v.  People,  115  111.  312. 

It  must  appear  that  the  mind  of  the  juror  was  so  seriously 
impaired  as  to  render  him  incompetent. 

Sparks  v.  Scharlaw,  171  App.  155. 
People  V.  Bundy,  295  111.  322. 

It  is  presumed  jurymen  have  ordinary  intelligence  and  com- 
prehension. 

Gartside  Coal  Co.  v.  Turk,  47  App.  332. 

A  juror  is  competent,  and  should  not  be  discharg:ed  after 
trial  begun  on  account  of  the  agitated  condition  of  his  mind, 
induced  by  fear  of  the  possible  consequences  of  his  ineffectual 
attempt  to  have  himself  excused  from  service  as  a  juror,  in 
accordance  with  the  demands  of  his  wife. 

People  V.  Lutznow,  240  111.  612. 
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On  motion  for  new  trial,  the  mental  incapacity  of  the  juror 
may  be  shown  from  affidavits  of  those  whose  evidence  would 
be  competent  on  the  question. 

Reed  v.  Ziemans,  145  App.  425. 

Affidavits  mav  be  received  on  motion  for  new  trial,  as  to 
the  sanity  of  juror.  Counter  affidavits  are  proper.  They  concern 
a  matter  to  be  decided  by  the  court  and  not  by  a  jury. 

Sparks  v.  Scharlaw,  .171  App.  155. 

On  motion  for  new  trial,  unsoundness  of  mind  must  be  clearly 
shown  and  that  condition  was  not  known  to  party  complaining, 
or  his  counsel,  before  juror  was  accepted  by  them  on  panel. 

Mackin  v.  People,  115  111.  312. 

Misapprehension  of  Facts 

CThallenge  for  cause  is  properly  overruled  where  a  juror  who 
by  his  answer  on  his  first  examination  shows  cause  for  challenge, 
but  by  subsequent  answer  makes  it  clear  his  first  answer  was 
given  under  a  misapprehension. 

People  V.  Stranch,  153  App.  544. 

Party  to  Suit  Pending 

*  *  *  or  that  he  is  a  party  to  a  suit  pending  for  trial  in  that 
court  at  that  term.  *  *  * 

Sec.  14,  ch.  78,  Rev.  Stat. 

Par.  6844,  vol.  4,  Jones  &  Addington. 

It  IS  a  cause  for  challenge  that  juror  is  a  party  to  suit  then 
pending  in  the  court  in  which  the  case  at  bar  is  being  tried. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Downey,  85  App.  175. 

The  fact  that  jurors  whether  of  the  regular  panel  or  not 
have  a  suit  at  law  or  in  equity  pending,  iof  trial  in  the  same 
court  at  the  same  term,  whether  the  same  is  actually  tried  at 
such  term  or  not,  is  good  gfround  for  challenge. 

Plummer  v.  People,  74  111.  361. 

The  fact  that  the  case  is  not  on  the  trial  list  is  not  conclusive. 
It  is  not  for  the  court  to  say  the  cause  was  not  pending  to  be 
tried  or  not,  if  the  case  mav  be  put  upon  the  trial  list  at  any 
time  by  agreement  and  stand  ready  for  trial. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Downey,  85  App.  175. 

If  the  parties  are  before  the  court,  so  that  the  case  might 
be  tried  at  that  term,  it  is  pending  for  trial,  whether  it  was 
actually  then  tried  or  not 

Plummer  v.  People,  74  111.  361. 

Pecuniary  Interest 

Relaxation  of  the  rule  as  to  question  of  interest  has  never 
been  extended  to  iurors.  Thev  must  be  omne  exceptione  majores 
free  from  everv  objection  and  wholly  disinterested. 

Russell  V.  Hamilton,  3  111.  56. 
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It  is  good  ground  for  challenge  that  juror  was  security  for 
costs. 

Bradshaw  v.  Hubbard,  6  111.  390. 

But  party  will  not  be  allowed  to  allege  as  a  surprise  on  motion 
for  new  trial  that  he  was  ignorant  in  fact  of  the  pleadings  and 
files  in  the  case.  In  law,  he  would  be  presumed  to  have  knowledge 
of  such  facts  and  if  he  fails  to  challenge,  it  is  presumed  waived. 

Bradshaw  v.  Hubbard,  6  111.  390. 

Physical  Incapacity 

Jurors  must  have  the  legal  qualifications,  and  be  in  the  pos- 
session of  their  natural  faculties,  and  not  infirm  or  decrepit. 

Sec.  2,  clause  3,  ch.  78,  Rev.  Stat. 
Par.  6832,  vol.  4,  Jones  &  Addington. 

Prejudice : 

Against  CiqiitBl  Panighmeiit 

In  trials  for  murder,  it  shall  be  a  cause  for  challenge  of  any 
juror  who  shall,  on  being  examined,  state  that  he  has  conscien- 
tious scruples  against  capital  punishment,  or  that  he  is  opposed 
to  the  same. 

Sec.  433,  ch.  :A  Rev.  Stat. 

Par.  4132,  vol.  2,  Jones  &  Addington. 

It  is  a  good  cause  of  challenge  tp  a  juror  in  a  capital  case 
that  he  has  con.scientious  scruples  on  the  subject  of  punishment 
by  death,  that  will  prevent  him  from  agreeing  to  a  verdict  of 
guilty.  It  would  be  a  mockery  to  go  through  the  form  of  a 
trial  with  such  a  person  on  the  jury.  The  prisoner  would  not 
be  convicted,  however  conclusive  the  proof  of  his  guilt. 

Gates  v.  People,  14  111.  433. 

Against  Clrcnmstantfal  Eyidence 

A  juror  who  would  not  agree  to  a  verJict  of  guilty  except 
a  witness  testified  that  he  saw  the  crime  committed  is  an  utterly 
incompetent  juror. 

Gates  V.  People,  14  111.  433. 

A  person  who  would  refuse  to  convict  on  circumstantial  evi- 
dence, is  not  disposed  to  execute  the  laws  and  never  should 
be  called  upon  as  a  juror.  It  would  be  an  idle  ceremony  to 
swear  such  men  well  and  trulv  to  trv  the  issue  between  the 
People  and  the  prisoner,  and  a  true  verdict  render  according 
to  the  law  and  evidence. 

Gates  V.  People,  14  111.  433. 

A  juror  stated  on  oath  that  he  had  no  conscientious  scruples 
against  finding  a  man  guilt v  of  an  oflFense  punishable  by  death, 
where  the  proof  was  positive,  but  no  degree  of  circumstantial 
evidence  would  induce  him  to  render  such  a  verdict :  that  before 
he  would  find  a  verdict  of  guilty  he  would  require  the  positive 
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evidence  of  a  witness  who  saw^  the  crime  committed.  Another 
juror  stated  on  oath  that  he  was  very  reluctant  to  render  a 
verdict  of  guilty  of  an  offense  punishable  by  death,  even  if  his 
judgment  was  convinced  of  the  prisoner's  guilt;  that  he  would 
probably  be  the  last  juror  to  agree  to  such  a  verdict,  but  he 
did  not  know  but  that  he  might  be  starved  to  render  it.  He 
thought  he  would  hang  the  jury  and  thus  defeat  a  verdict  of 
guilty.  Such  jurors  are  incompetent  and  challenge  by  the  state 
should  be  allowed. 

Gates  V.  People,  14  111.  433. 

Agalngt  Corporations 

In  an  action  against  a  corporation,  if  one  is  prejudiced  against 
corporations  to  such  an  extent  as  to  be  unable  to  act  impartially, 
he  is  disqualified. 

Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 

Though  juror  may  state  that  such  prejudice  would  not  affect 

his  verdict,  and  that  he  had  no  more  prejudice  against  the 

company  at  bar  than  any  other  company. 
Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 

In  a  suit  against  a  foreign  insurance  company  to  collect  a 
special  tax,  one  was  held  not  disqualified  because  he  had  an 
opinion  as  to  the  right  of  foreign  insurance  companies  to  do 
business  in  the  state  on  the  same  terms  as  home  companies. 

Hughes  V.  Cairo,  92  111.  339. 

A  question  as  follows:  "Would  evidence  in  behalf  of  a  street 
car  company  receive  less  favor  with  you, — are  you  in  that  mental 
state  where  it  would  receive  less  favor  than  evidence  on  behalf 
of  a  woman/*  is  proper. 

Chicago  City  Ry.  Co.  v.  Fetzer,  113  App.  280. 
Against  Crime  t 

— In  General 

The  mere  fact  that  a  juror  may  have  a  prejudice  against  crime 
does  not  disqualify  him  as  a  juror.  A  juror  may  be  prejudiced 
against  larceny  or  burglary,  or  murder,  and  yet  such  fact  would 
not  in  the  least  disqualify  him  from  sitting  upon  a  jury  to 
try  some  person  who  might  be  charged  with  one  of  these  crimes. 

Robinson  v.  Randall,  82  III.  521. 

All  right  minded  persons  disapprove  of  crime,  but  their  hatred 
of  evervthing  that  may  be  hurtful  to  the  public  welfare  bv  no 
means  disqualifies  them  for  jury  service, — otherwise  the  adminis- 
tration of  criminal  law  would  be  larg:elv  committed  to  the  worst 
class  of  persons  which,  of  course,  the  law  will  not  tolerate. 

Carrow  v.  People,  113  111.  550. 
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A  man  may  have  a  prejudice  against  crime,  against  a  mean 
action,  against  dishonesty,  and  yet  be  a  competent  juror.  This 
is  proper  and  such  prejudice  will  never  force  a  juror  to  prejudge 
an  innocent  and  honest  man. 

Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  465. 

On  charge  of  murder,  the  crime  being  the  result  of  an  alleged 
conspiracy  to  establish  anarchy  in  place  of  law  and  order,  the 
defendants  themselves  being  anarchists,  a  juror  is  not  disqualified 
because  he  has  a  prejudice  against  socialists,  communists  and 
anarchists  such  prejudice  being  against  crime. 

Spies  V.  People,  122  111.  i. 

A  prejudice  against  anarchism  or  communism  would  not 
render  juror  incompetent  to  try  issue  of  murder  although  defend- 
ants are  anarchists. 

Spies  V.  People,  122  111.  i. 

If  the  theories  of  the  anarchists  should  be  carried  into  practical 
eflfect,  they  would  involve  the  destruction  of  all  law  and  govern- 
ment. Law  and  government  can  not  be  abolished  without  revolu- 
tion, bloodshed  and  murder.  The  socialist  or  communist,  if  he 
attempted  to  put  into  practical  operation  his  doctrine  of  a 
community  of  property,  would  destroy  individual  rights  in 
property.  Practically  considered  the  idea  of  taking  a  man's 
property  from  him  without  his  consent,  for  the  purpose  of 
putting  it  into  a  common  fund  for  the  benefit  of  the  community 
at  large,  involves  the  commission  of  theft  and  robbery.  There- 
fore, the  prejudice,  which  the  ordinary  citizen,  who  looks  at 
things  from  a  practical  standpoint,  would  have  against  anarchism 
and  communism  would  be  nothing  more  than  a  prejudice 
against  crime. 

Spies  V.  People,  122  111.  i. 

— Against  Particular  Offense 

It  is  no  legal  objection  to  the  competency  of  a  jury  that  a 
juror  may  not  approve  of  selling  liquor  either  with  or  without 
legal  license  to  keep  a  dram  shop.  He  is  quite  as  competent, 
other  qualifications  being  equal,  as  one  who  does  approve  of 
it,  and  if  both  classes  should  be  excluded,  it  is  obvious  that  it 
would  be  impracticable  to  secure  a  jury  in  such  case,  for  it 
is  apparent  most  men  w^ho  have  capacity  enough  to  make  an 
intelligent  juror,  have  opinions  as  to  the  propriety  of  such  busi- 
ness. One  may  approve  it  and  another  condemn  it,  but  his 
conviction  in  that  respect  will  not  disqualify  a  person  having  all 
other  necessary  qualications,  from  becoming  a  juror. 

Carrow  v.  People,  113  111.  550. 

A  juror  who  states  that  he  was  prejudiced  as^ainst  persons 
guilty  of  stealing  horses,  but  no  more  than  against  persons  who 
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committed  other  crimes,  is  not  different  from  other  honest  men, 
and  is  not  disqualified  from  serving  on  jury  where  accused  is 
on  trial  for  larceny  of  a  horse. 

Musick  V.  People,  40  111.  268. 

Defendant  is  not  entitled  to  have  a  jury  of  such  persons  as  do 
not  entertain  a  feeling  of  aversion  to  the  traffic  in  intoxicating 
liquors.  He  might  as  well  insist  on  having  a  jury  composed  of 
persons  holding  lax.  opinions  on  the  subject  of  the  observance  of 
the  Sabbath. 

Kroer  v.  People,  78  111.  294. 

The  members  of  any  association  of  men,  combined  for  the 
purpose  of  enforcing  or  withstanding  the  execution  of  a  par- 
ticular law,  and  binding  themselves  to  contribute  money  for  such 
purpose,  can  not  be  held  to  be  indifferent,  and  therefore  should 
not  be  permitted  to  sit  as  jurors  in  the  trial  of  a  cause  in  which 
the  question  is  whether  the  defendant  shall  be  found  guilty  of 
violating  the  law. 

Laven  v.  People,  69  111.  303. 

A  juror  who  states  on  his  voir  dire  that  he  would  not  give 
the  same  weight  to  the  testimony  of  one  engaged  in  the  sale  of 
intoxicating  liquor  that  he  would  to  those  engaged  in  other  busi- 
ness, is  not  a  competent  juror  in  a  suit  against  a  person  for  the 
sale  of  intoxicating  liquor. 

Meux  V.  Town  of  Whitehall,  8  App.  173. 

One  who  states  that  he  has  great  prejudice  against  the  liquor 
traffic,  and  could  not  give  the  testimony  of  a  person  engaged  in 
the  business  the  same  weight  he  could  give  a  man  engaged  in 
other  business  is  incompetent.  Under  the  law,  the  defendant  is 
a  competent  witness,  and  a  juror  who  is  so  prejudiced  that  he 
could  not  give  the  defendant's  evidence  the  weight  to  which  it  is 
entitled,  could  not  be  regarded  as  a  person  standing  indifferent 
between  the  parties,  free  from  bias  which  might  swerve  his  judg- 
ment from  all  impartiality. 

Robinson  v.  Randall,  82  111.  521. 

A  juror  who  states  on  his  voir  dire  in  substance  that  he  has  a 
prejudice  against  the  sale  of  liquor  in  any  form,  thinks  its  sale  a 
perfect  nuisance  and  a  very  low  business,  and  has  no  sympathy 
with  a  man  engaged  in  the  business :  would  do  any  act.  short  of 
violence,  to  stop  the  manufacture  of  liquor,  and  could  not,  all  else 
being  equal,  give  the  testimony  of  such  nerson  engaeed  in  the 
sale  of  intoxicating  liauor  the  same  weight  as  he  would  that  of 
a  person  engaged  in  the  sale  of  dry  goods,  is  incompetent. 

Muex  V.  Town  of  Whitehall  8  App.  173. 
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A  juror  who  stated  on  his  voir  dire,  "he  thought  the  business 
of  selling  and  manufacturing  lager  beer  was  a  perfect  nuisance"; 
thinks  it  a  very  low  business;  thinks  no  man  should  be  allowed 
to  manufacture  or  sell  it;  has  no  sympathy  at  all  for  a  man  who 
would  go  into  that  kind  of  business;  it  is  a  curse  to  the  com- 
munity; is  bitterly  opposed  to  those  places  for  the  manufacture 
and  sale  of  lager  beer;  and  will  do  all  that  lays  in  his  power, 
except  raising  mobs,  to  break  them  down  and,  on  being  asked  by 
the  court  if  he  felt  any  consciousness  of  a  leaning  in  favor  of 
one  party  or  the  other  on  a  question  of  this  kind  to  start  with, 
he  replied,  "Well,  my  feeling  on  that  is,  to  have  the  thing  stopped, 
— that  is  what  I  feel,'*  is  incompetent. 

Albrecht  v.  Walker,  73  III.  69. 

— As  to  Person  Charged  with  Offense 

All  honest  men  have  a  prejudice,  so  to  speak,  against  larceny, 
and  other  crimes,  but  if  no  prejudice  exists  against  a  party 
charged  with  the  crime,  that,  of  itself,  is  not  ground  for  chal- 
lenge for  cause. 

Albrecht  v.  Walker,  73  111.  69. 

But  if  a  person  is  so  prejudiced  against  one  charged  with  sell- 
ing intoxicating  liquor  that  he  could  not  give  accused  a  fair  and 
impartial  trial,  he  could,  of  course,  not  be  a  competent  juror  and 

should  be  excused  from  serving  in  that  capacity. 
Carrow  v.  People,  113  111.  550. 

A  juror  stated  on  his  voir  dire  that  he  had  a  prejudice  against 
the  business  in  which  defendant  was  engaged,  but  not  against 
the  defendant  himself,  and  although  he  might  have  a  prejudice 
against  a  man  engaged  in  the  business,  he  did  not  know  that  he 
would  start  out  in  the  investigation  with  a  prejudice  against  a 
man  engaged  in  it,  is  competent. 

Albrecht  v.  Walker,  73  111.  69. 

It  is  not  ground  for  challenge  on  trial  of  one  indicted  for  keep- 
ing open  a  tippling  house  on  the  Sabbath  day,  that  a  juror  has  a 
bias  or  feeling  against  persons  engaged  in  the  business  of  saloon- 
keeping,  when  he  states  that  his  prejudice  is  against  the  selling 
of  liquor  and  he  could  do  the  defendant  justice,  and  it  does  not 
appear  that  the  juror  has  formed  an  opinion  of  the  guilt  of  the 
defendant,  or  that  he  entertained  any  prejudice  against  him  or 
had  any  feeling  against  persons  engaged  in  the  business,  but 
against  the  business. 

Krocr  v.  People,  78  111.  294. 

A  juror  who  states  on  his  voir  dire  that  he  "had  a  prejudice 
against  men  engaged  in  the  sale  of  intoxicating  liquor;  should 
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be  governed  by  the  evidence  and  the  law ;  don't  know  but  what 
I  can  give  the  defendant  the  same  kind  of  trial  as  in  any  other 
case,"  is  competent. 

Robinson  v.  Randall,  82  111.  521. 

Against  Fluty's  BvflliieBB 

One  is  not  disqualified  to  act  by  the  mere  fact  that  he  is 
prejudiced  against  the  business  in  which  one  of  the  parties  to  the 
suit  is  engaged,  he  having  no  predjudice  against  the  party. 

Albrecht  v.  Walker,  73  111.  69. 
Kroer  v.  People,  78  111.  294. 
Robinson  v.  Ran<£all,  82  111.  521. 
Carrow  v.  People,  113  111.  550. 

A  party  is  not  entitled  to  have  a  jury  of  such  persons  as  do  not 
entertain  a  feeling  of  aversion  to  the  business  in  which  he  is 
engaged. 

Kroer  v.  People,  78  111.  294. 

Race  Frejndloe  1 

The  court  will  not  take  judicial  notice  that  there  is  such  a 

prejudice  existing  against  the  Jewish,  or,  more  properly  speaking, 

the  Hebrew,  race,  that  one  of  such  race  could  not  get  justice  at 

the  hands  of  men  qualified  to  be  jurors. 

Hoxie  V.  Pfaelzer,  167  App.  79. 

Property 

See,  ante.  Freeholders. 

Relationship 

The  court  will  not  grant  a  new  trial  because  one  of  the  jurors 
was  related  to  one  of  the  parties,  for  the  other  party,  which 
might  have  challenged  this  person,  should  suflFer  for  his  neglect. 

Greenup  v.  Stoker,  8  III.  202. 

Secret  Society 

It  is  not  ground  for  challenge  that  a  juror  and  one  of  the 
parties  are  members  of  the  same  corporation,  association  or  secret 
society. 

Nooan  v.  Saline  Co.  Coal  Co..  173  App.  541. 

See,  ante.  Association. 

Seeking  to  be  Juror 

Any  person  who  shall  seek  the  position  of  a  juror  or  who 

shall  ask  any  attorney  or  other  officer  of  the  court  or  other 

person  to  secure  his  selection  as  a  juryman  shall  be  disqualified 

from  serving  as  a  juror  for  that  term  and  such  fact  shall  be 

sufficient  ground  for  challenge. 
Sec.  13,  ch.  78,  Rev.  Stat. 
Par.  6843,  vol.  4,  Jones  &  Addington. 
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Service  Previously : 

Serrlce  Within  One  Tear 

• 

It  shall  be  sufficient  cause  of  challenge  of  a  petit  juror,  if  he 
is  not  one  of  the  regular  panel,  that  he  has  served  as  a  juror  on 
the  trial  of  a  cause  in  any  court  of  record  in  the  county  within 
one  year  previous  to  the  time  of  his  being  offered  as  a  juror. 

Sec.  14,  ch.  78,  Rev.  Stat. 

Par.  6844,  vol.  4,  Jones  &  Addington. 

Former  service  within  one  year  as  juror  in  court  of  record 
must  appear  to  have  been  in  the  county,  to  be  ground  of 
challenge. 

Gropp  V.  People,  67  111.  154. 

It  is  sufficient  cause  for  challenge  that  the  juror  called,  if  not 
a  member  of  the  regular  panel,  has  served  as  a  juror  in  the  trial 
of  a  cause  in  any  court  of  record  in  the  county  within  one  year 
previous  to  being  called  as  juror. 

Chicago,  p.  &.  St.  L.  Ry.  Co.  v.  Aldrich,  134  111.  9. 
Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Eaton,  136  111.  9. 

That  juror  has  served  on  a  jury  within  a  year  prior  to  being 
called  in  a  case,  is  not  ground  for  challenge  if  he  is  on  the 
regular  panel ;  provision  applies  only  to  those  called  as  talesmen. 

Mueller  v.  Rebham,  94  111.  142. 

Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Aldrich,  134  111.  9. 

And  though  the  juror  has  been  irregularly  put  upon  the 
panel  makes  no  difference  in  this  respect,  as  without  a  challenge 
to  the  array,  he  must  be  treated  as  properly  upon  the  panel. 

Mueller  v.  Rebham,  94  111.  142. 

There  should  be  no  mistaking  the  act  by  those  who  are 
acquainted  with  the  mischief  it  is  designed  to  remedy.  There 
had  grown  up  in  our  state  a  formidable  corps  of  professional 
jurors:  persons  having  no  honest  means  of  livelihood,  or  not 
resorting  to  them  if  they  had,  were  found  at  every  term,  hanging 
about  the  court  house,  importuning  the  sheriff  and  their  deputies, 
seeking  every  occasion  to  be  put  nnon  the  juries, — making:  their 
living,  in  fact,  by  jury  service.  If  they  could  not  g^et  upon  the 
petit  jury,  they  were  content  to  serve  on  the  grand  iury,  as  the 
pay  was  the  same :  one  or  the  other  jury  they  would  contrive  to 
get  on.  This  disgusting  and  disreputable  eagerness  to  be  put 
upon  juries  occurred  at  every  term.  The  design  of  the  law  was 
to  put  a  stop  to  this,  and  plainer  language  could  not  l^e  used  to 
express  the  intention.  Having  been  sworn  as  a  juror,  not  in  a 
case,  but  sworn  as  a  juror  at  a  term,  is  the  point  of  exclusion. 
The  act  intended  to  break  up  the  profession. 

Bissell  v.  Ryan,  23  111.  566. 
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Acting  as  a  juror  in  another  case  during  temporary  suspension 
of  a  cause  is  not  a  disqualification  as  to  the  latter. 

Taylor  v.  Roby,  37  App.  147. 

And  does  not  work  a  discharge  of  the  jury.  What  the  court 
did  with  them  or  they  did  with  themselves  in  the  meantime  is 
no  concern  of  the  litigants  provided  they  did  nothing  improper 
affecting  them. 

HainEs  v.  Thompson,  129  App.  436. 

Jurors  selected  under  section  6  of  the  Eminent  Domain  act 
do  not  belong  to  the  regular  panel  mentioned  in  an  act  con- 
cerning jurors,  and  if  a  juror  selected  under  the  eminent  domain 
act  has  served  on  a  jury  within  a  year  past,  such  previous  serv- 
ice is  a  good  ground  of  challenge.  The  "regular  panel"  is  the 
panel  selected  under  the  act  relating  to  jurors.  If  this  were  not 
so,  the  eminent  domain  act  would  not  confer  the  same  right  of 
challenge  of  jurors  as  in  other  civil  cases  in  the  circuit  courts. 

Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Eaton,  136  111.  9. 

The  fact  that  a  juror  has  served  as  a  grand  juror  within  twelve 
months  in  the  same  court  offers  a  good  cause  of  challenge. 

Bissell  V.  Ryan,  23  111.  566. 
Brooks  V.  Bruyn,  35  111.  392. 

A  member  of  the  regular  panel  who  has  previously  served  as 

juror  at  the  same  term  may  be  selected  to  fill  a  vacancy  in  the  list 

of  jurors  summoned  for  a  subsequent  portion  of  the  term. 
North  V.  People,  139  111.  81. 

SerTJce  InyolTing  Same  Facts 

A  juror  is  not  incompetent  merely  because  he  has  sat  as  a 
juror  in  a  former  case,  l)rought  upon  a  similar  contract  as  the 
one  in  suit. 

Wischover  v.  German  Fire  Ins.  Co.,  71  111.  65. 

A  juror  who,  in  a  former  similar  case,  has  sat  on  a  jury  and 
who  found  a  verdict  against  the  defendant,  may  be  challenged 
for  cause. 

Swarns  v.  Sitten,  58  111.  155. 

But  a  new  trial  will  not  be  granted  for  that  reason  where  it 
appears  defendant  had  same  counsel  in  both  cases. 

Swams  V.  Sitten,  58  111.  155. 

One  who  has  sat  as  a  juror  in  a  former  case  brought  upon  a 
similar  instrument,  is  not  disqualified  as  a  juror,  as  havinc: 
formed  an  opinion  and  construed  the  instrument  in  question, 
where  the  construction  of  the  writinp^  is  a  question  of  law  for 
the  court 

Wischover  v.  Gennan  Mut.  Fire  Ins.  Co.,  71  111.  65. 
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The  right  to  examine  a  juror  for  the  purpose  of  ascertaining 
his  predisposition,  or  his  bias,  and  his  mental  state  with  regfard 
to  fairness  with  a  view  to  the  inteUigent  exercise  of  the  right  of 
challenge,  would  be  of  small  value  if  answers  to  questions  as  to 
the  impressions  retained  by  the  juror  who  had  sat  in  another  simi- 
lar case,  could  not  be  elicited. 

People  V.  Goehringer,  196  App.  472. 

The  interests  of  impartiality  by  the  jury  and  a  fair  trial  would 
be  served  by  an  exclusion  of  all  jurors  who  have  been  present 
during  trial  of  cause  which  has  resulted  in  disagreement  and  im- 
mediately called  for  retrial. 

Schallman  v.  Royal  Ins.  Co.,  94  App.  364. 

Sex 

The  names  of  women  voters  in  the  several  towns  are  properly 
omitted  by  the  county  boards  in  making  up  the  lists  of  jurors. 
Women  are  not  legal  voters  on  all  subjects,  but  have  a  limited 
right  to  vote.  Names  of  women  are  properly  omitted  from  con- 
sideration in  making  up  of  list. 

People  V.  Krause,  196  App.  140. 

Society  for  Suppression  of  Crime 

The  fact  that  persons  belong  to  an  association,  whose  object 
is  to  detect  crime,  is  no  reason  for  presuming  they  are  prejudiced 
against  a  person  charged  with  a  criminal  offense,  or  that  they 
would  not  give  him  a  fair  and  impartial  trial. 

Musick  V.  People,  40  111.  268. 

In  one  sense,  all  persons  living  under  a  civilized  form  of 
government  are  members  of  such  an  association.  The  very  ob- 
ject of  all  government  is  to  protect  individuals  in  their  rights,  and 
to  punish  persons  invading  such  rights,  and  every  citizen  who 
pays  a  tax  contributes  money  to  aid  in  convicting  persons  guilty 
of  crime;  and  all  persons  are  liable  to  be  compelled  to  devote 
time  to  effect  the  same  end.  It  is  for  this  that  juries  and  wit- 
nesses are  required  to  attend  courts  of  justice. 

Musick  V.  People,  40  111.  268. 

The  fact  that  a  juror  belongs  to  an  association  organized  for 
the  purpose  of  detecting  and  prosecuting  horse  thieves,  is  not 
ground  for  his  challenge  by  a  defendant  indicted  for  larceny  of 
a  horse. 

Musick  V.  People,  40  111.  268. 

In  prosecution  for  selling  intoxicating  liquor,  defendant  should 
be  permitted  to  inquire  whether  or  not  the  talesman  was  a  mem- 
I)er  of  a  temperance  society,  or  whether  he  was  connected  with 
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any  such  society  or  league,  organized  for  the  purpose  of  prosecut- 
ing a  certain  class  of  people,  or  whether  he  contributed  any  funds 
for  such  purpose. 

Laven  v.^  People,  69  111.  303. 
Brooks  V.  Bruyn,  35  111.  392. 
Bissell  V.  Ryan,  23  111.  566. 

Such  questions,  for  the  purpose  of  calling  out  facts  upon  which 
to  base  peremptory  challege  are  competent. 

Laven  v.  People,  69  111.  303. 

Sympathy 

Sympathy  with  a  party  is  not,  of  itself,  ground  for  challenge 
for  cause. 

Chicago  &  W.  I.  R.  Co.  v.  Bingenheimer,  116  111.  226. 

Where  a  juror  stated  that  if  he  had  any  sympathy  it  would 
be  with  the  young  man  who  lost  his  limb,  and  that  he  would  have 
no  sympathy  for  the  railroad,  such  statement  is  simply  an  ex- 
pression of  kindly  feeling  common  to  all  good  people,  and  cer- 
tainly the  possession  of  so  kindly  a  spirit  would  not  disqualify  a 
citizen  otherwise  competent,  from  acting  in  the  capacity  of  a 
juror.  Where  a  juror  states,  notwithstanding  any  sympathy  he 
might  have,  he  would  not  violate  his  oath  under  any  circum- 
stances, and  when  asked  whether  he  would  endeavor  to  do 
justice  between  the  parties,  answered  without  hesitation  that  he 
would,  there  is  not  the  slightest  ground  for  sustaining  challenge 
to  him  for  cause. 

Chicago  &  W.  I.  R.  Co.  v.  Bingenheimer,  116  111.  226. 

Vicinage: 

Bight  of  Accused 

The  common-law  right  of  trial  by  jury  includes  the  right  of 
one  accused  of  crime  to  be  tried  by  jurors  selected  from  the 
county  or  district  in  which  the  offense  is  alleged  to  have  been 
committed.  Such  a  jury  is  therefore  a  necessary  part  of  a  legally 
organized  court  of  original  jurisdiction  for  the  trial  of  criminal 
offenses. 

People  V.  Rodenberg,  254  111.  386. 

At  common  law  all  criminal  offenses  are  deemed  to  be  local 
and  subject  to  prosecution  only  in  the  county  where  they  were 
committed.  In  the  early  ages  of  English  jurisprudence  jurors 
who  were  impanelled  to  try  either  civil  or  criminal  causes  were 
themselves  witnesses,  and  rendered  their  verdicts  upon  their  own 
knowledge,  and  therefore,  in  order  that  they  might  be  qualified 
to  perform  their  functions,  they  were  summoned  from  the  visne 
or  neighborhood  of  the  place  where  the  matter  to  be  tried  arose. 
When  at  a  later  period  they  were  required  to  find  their  verdicts 
upon  the  evidence  of  witnesses,  it  was  still  deemed  important  that 
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they  should  come  from  the  place  where  the  witnesses  lived  and 
where  the  dispute  originated,  since  jurors  from  the  visne  or  neigh- 
borhood were  regarded  as  more  likely  to  be  qualified  to  investi- 
gate and  determme  the  truth  than  persons  living  at  a  distance 
irom  the  scene  of  the  transaction.  It  thus  became  a  settled  rule 
of  the  common  law  that  persons  accused  of  criminal  offenses 
should  have  a  right  to  be  tried  by  a  jury  of  the  visne  of  the 
alleged  crime.  Though  originally  more  limited,  the  lisne  or 
neighborhood  came  to  be  understood  to  be  the  county  where  the 
offense  was  committed,  and  such  was  its  significance  at  common 
law  at  the  time  that  system  of  jurisprudence  was  adopted  in  this 
state. 

Watt  V.  People,  126  HI.  9. 

This  right  of  trial  by  jury  includes  that  of  being  tried  by  jurors 
selected  from  the  county  in  which  the  offense  is  alleged  to  have 
been  committed.  This  is  a  settled  common-law  doctrine  that 
jurors  in  one  county  are  not  competent  to  pass  upon  the  guilt  or 
innocence  of  a  party  in  regard  to  a  crime  alleged  to  have  been 
committed  by  him  in  another  county. 

Buckrice  v.  People,  no  111.  29. 
VVeyrich  v.  People,  89   111.  90. 

Under  the  common  law  in  both  civil  and  criminal  cases  the 
jury  were  to  be  taken  from  the  z'isnc  or  neighborhood, — from 
among  the  neighbors  and  equals  of  the  litigants  of  the  accused, — 
and  by  long  usage  this  came  to  mean  from  the  body  of  the  county. 

City  of  Chicago  v.  Knobel,  232  111.  112. 
Weyrich   v.   People,   89   111.   90. 

The  rule  seems  to  have  been  considered  more  important  as 
applying  to  criminal  than  to  civil  trials.  This  difference  in  the 
enforcement  of  the  rule  between  the  two  classes  of  cases  is  seen 
in  our  own  state  in  allowing  a  change  of  venue.  In  criminal 
cases  chans^e  of  venue  can  only  be  had  at  the  request  or  by  the 
consent  of  the  accused,  while  in  civil  cases  either  party,  if  he 
brings  himself  within  the  provisions  of  the  statute,  may  have  a 
change  of  venue  from  the  county.  In  this  state  the  question 
seems  to  have  been  raised  only  in  criminal  cases,  and  it  has  been 
held  that  the  word  ''district"  as  to  such  cases,  means  "county." 

City  of  Chicago  v.  Knobel,  232  111.  112. 

Whenever  the  locus  in  quo  of  the  offense  can  be  preciselv 
identified,  the  trial  should  of  course  be  had  in  the  countv  where  it 
was  committed,  but  when  such  is  not  the  case  a  somewhat  differ- 
ent rule  must  be  applied  or  the  offender  can  not  be  tried  at  all. 
When  it  can  not  be  determined  in  which  of  two  or  more  counties 
the  criminal  act  was  perpetrated,  the  offender  must,  ex  necessitate 
be  tried  in  a  countv  which  can  not  ]^  nroved  bevond  a  reasonable* 
doubt  to  be  the  actual  7*isne  of  the  crime.    If  he  can  not  be  so 
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tried  the  law  is  powerless  to  punish  him.  The  evidence  of  his 
guilt  may  be  never  so  conclusive,  but  because  of  the  impossibility 
of  proving  upon  which  side  of  an  imaginary  line  the  swiftly 
moving  train  happened  to  be  at  the  instant  the  homicidal  blow  was 
struck,  the  murderer  must  be  given  complete  practical  immunity 
from  all  the  penal  consequences  of  this  heinous  offense.  No 
court  should  adopt  a  construction  of  law  which  would  involve 
consequences  of  this  character  unless  forced  to  do  so  by  con- 
siderations which  are  insurmountable. 

Watt  V.  People,  126  111.  9. 

PEREMPTORY  CHALLENGES: 
Defined 

Peremptory  challenges  of  jurors  are  challenges  allowed  by 
law  to  be  made  or  omitted,  according  to  the  judgment,  will  or 
caprice  of  the  party  entitled  thereto,  and  no  reason  is  ever  given 
or  can  be  required  for  the  manner  in  which  the  right  is  exercised. 

Donovan  v   P'*onl'»   i.^n  Tii   /t2. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 

Object  in  AUowing : 

In  General 

The  object  of  allowing  the  right  to  challenge  peremptorily  is 
to  enable  parties  to  relieve  the  entire  jury,  so  far  as  may  be 
possible  by  the  number  of  challenges  allowed,  of  objectionable 
jurymen. 

FitzPatrick  v.  City*  of  Joliet,  87  111.  58. 

The  defendant  is  guaranteed,  in  every  criminal  case,  a  trial 
by  a  fair  and  impartial  jury,  and  society  is  equally  interested 
in  the  selection  of  none  other;  and  in  view  of  this  object  to  be 
attained  in  impanelling  the  jury,  the  law-making  power  of  the 
state  has  deemed  it  wise  to  give  the  right  of  peremptory  chal- 
lenge, to  be  exercised  in  the  discretion  of  the  party  entitled, 
and  the  courts  are  not  authorized  to  limit  or  restrict  the  right 
or  prescribe  rules  which  shall  render  it  unavailing. 

Donovan  v.  People,  139  111.  412. 

Right  to  Exclude  Juror,  Not  Select 

The  ri^ht  of  peremptory  challenge  is  to  exclude  jurors,  not 
to  select  them. 

FitzPatrick  v.  City  of  Joliet,  87  111.  58. 
Maton  V.  People,  15  111.  537. 
Spies  V.  People.  122  111.  i. 

No  party  can  acquire  a  vested  right  to  have  a  particular 

member  of  the  panel  sit  upon  the  trial  of  his  cause,  until  he 

has  been  accepted  and  sworn.    It  is  enough  that  it  appears  that 

his  cause  has  been  tried  by  an  impartial  jury. 
Wells  V.  O'Hare,  no  App.  7. 
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The  right  of  peremptory  challenge  enables  the  prisoner  to 

say  who  shall  not  try  him,  but  not  to  select  the  particular  jurors 

by  whom  he  will  be  tried. 

Maton  V.  People,  15  111.  537. 

He  can  not  therefore  except  to  the  challenges  made  by  hh 
co-defendants. 

FitzPatrick  v.  City  of  Jolict.  87  111.  58. 

Each  can  challenge  the  full  number  of  jurors  without  regard 
to  what  may  be  done  by  the  others.  A  juror  challenged  by  one 
person  is  entirely  withdrawn  from  the  case. 

Maton  V.  People,  15  III.  537. 

Right  is  One  Conferred : 

Criminal  Actions 
— In  General 

The  right  to  challenge  peremptorily  was  originally  conferred 
in  favorcm  vitae  in  trials  for  crime  punishable  capitally.  At 
common  law,  such  challenges  were  allowed  in  no  case  except 
upon  a  plea  of  not  guilty,  and  never  on  the  trial  of  a  collateral 
issue.  In  modern  practice,  unless  the  case  is  one  in  which  the 
right  to  challenge  existed  at  common  law, — i.  e.,  the  trial  of  a 
felony  punishable  with  death, — the  right  to  challenge  peremp- 
torily does  not  exist  unless  expressly  conferred  by  statute. 

Gordon  v.  City  of  Chicago,  201  111.  623. 

East  St.  Louis  Elec.  Ry.  Co.  v.  Snow,  88  App.  660. 

— Rights  of  State 

By  the  laws  of  this  state,  the  right  of  peremptory  challenge 
in  criminal  cases  is  given  to  the  People  equally  with  the  defen- 
dant, and  its  exercise  by  the  People,  in  the  exclusion  of  improper 
persons  from  jury  service,  is  frequently  as  important  and  quite 
as  necessary  to  the  due  administration  of  justice  as  it  is  to  the 
defendant  for  his  protection. 

Donovan  v.  People,  139  111.  412. 
Spies  V.  People,  122  111.  i. 

— Rights  of  Defendant 

The  defendant  is  guaranteed  in  every  criminal  case  a  trial 
by  a  fair  and  impartial  jury,  and  society  is  equally  interested 
in  the  selection  of  none  other;  and  in  view  of  this  object  to  be 
attained  in  impanelling  the  jury,  the  law-making  power  of  the 
state  has  deemed  it  wise  to  give  the  right  of  peremptory  chal- 
lenge to  be  exercised  in  the  discretion  of  the  party  entitled. 

Donovan  v.  People.   13Q  111.  412. 
CItII  Causes : 
— No  Common  Law  Right 

The  common  law  did  not  allow  to  a  party  the  right  of  peremp- 
tory challenges  in  civil  cases. 

East  St.  Louis  Elec.  Ry.  Co.  v.  Snow,  88  App.  66a 
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— Exists  only  by  Statute 
In  civil  cases  or  proceedings,  the  right  necessarily  must  be 
conferred  by  statute. 

Gordon  v.  City  of  Chicago,  aoi  111.  623. 

The  right  to  a  peremptory  challenge  exists  only  by  virtue  of 
the  statute,  and  imless  the  privilege  is  given  by  such  statute, 
it  does  not  exist. 

North  American  Restaurant  etc.  House  v.  McEIligott,  227  111.  317. 
Schmidt  v.  Chicago  &  N.  W.  Ry.  Co.,  83  111.  405. 

This  right  was  first  secured  to  litigants  in  this  state  by  statute 

approved  February  17,   1823.    Under  the  privilege  granted  by 

this  statute,  when  a  party  has  no  ground  for  challenge  for  cause, 

and  conceives  that  he  has  ground  for  suspicion  that  the  juror 

does  not  stand  indifferently,  he  may  challenge  a  specified  number 

without  cause. 

East  St.  Louis  Elec.  Ry.  Co.  v.  Snoi;^  88  App.  660. 

Manner  of  Exerdse: 

Matter  of  BighU  Not  Begnlation 

Peremptory  challenges  to  the  limited  number  are  a  statutory 
right.  They  are  not  merely  a  regulation  as  to  selecting  jurors. 
The  very  essence  of  that  right  is  that  a  party  is  entitled  to 
exclude  from  the  jury  on  the  trial  of  his  cause,  persons  who 
are  to  him  objectionable,  without  assigning  any  reason  therefor. 
He  is  the  sole  judge  as  to  whether  such  persons  are  objection- 
able, and  his  decision  on  that  question  is  final  and  conclusive. 
North  Chicago  St.  Ry.  Co.  v.  Mooseman,  82  App.  172. 

A  party  is  free  to  challenge,  within  the  number  limited  by  law, 
without  giving  any  reason  therefor.  Within  the  general  limits 
of  propriety  and  pertinence,  he  may  search  for  facts  that  will 
reasonably  justify  a  peremptory  challenge. 

American  Bridjje  Works  v.  Pereira,  79  App.  90. 
City  of  Vandalia  v.  Seibert,  47  App.  477. 

Details  as  to  the  manner  in  which  parties  shall  interpose  their 
peremptory  challenges  is  a  matter  within  the  discretion  of  the 
judge  and  will  not  be  reviewed  unless  for  abuse  of  such 
discretion. 

Gordon  v.  City  of  Chicacro,  201  111.  623, 

McCawley  v.  Chicago  City  Ry.  Co.,  163  App.  176. 

B^trictioii  by  Court 

The  law-making  power  of  tbe  state  has  deemed  it  wise  to 
give  the  ri^ht  of  peremptory  challenge,  to  be  exercised  in  the 
discretion  of  the  party  entitled,  and  the  courts  are  not  authorized 
to  limit,  or  restrict  the  right  by  prescribing  rules  which  shall 
render  it  unavailing. 

Donovan  v.  People,  139  111.  412. 

It 
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The  court  is  not  authorized  to  abridge  this  right  to  a  number 
of  the  jury. 

FitzPatrick  v.  City  of  Joliet,  87  HI.  58.        . . 

A  jury  is  selected  in  accordance  with  methods  pointed  out 
by  law,  the  parties  litigant  aiding  in  such  selection,  and  having 
various  rights  as  to  the  making  up  of  the  panel. 

Illinois  Steel  Co.  v.  Szutenbach,  67  App.  280. 

Examination : 
By  Counsel 

In  order  to  determine  whether  a  person  who  may  be  called 
as  a  juror  possesses  the  necessary  qualifications,  whether  he  has 
prejudged  the  case,  whether  his  mind  is  free  from  prejudice 
or  bias,  the  suitor  has  a  right  to  ask  him  questions,  the  answers 
to  which  may  tend  to  show  he  may  be  challenged  for  cause, 
or  disclose  a  state  of  facts  from  which  the  suitor  may  see  proper 
to  reject  such  juror  peremptorily. 

Laven  v.  People,  69  III.  303. 

Within  reasonable  limits  each  party  has  the  right  to  put  perti- 
nent questions,  to  show  not  only  that  there  exists  proper  grounds 
for  a  challenge  for  cause,  but  to  elicit  facts,  which  will  enable 
him  to  decide  whether  or  not  he  will  exercise  his  right  of 
peremptory  challenge. 

People  V.  Goehringer,  196  App.  472. 
Donovan  v.  People,  139  III.  412. 

A  party  to  a  civil  action  is  not  limited  in  the  examination  of 
jurors  to  questions  for  the  purpose  of  ascertaining  whether 
the  person  interrogated  possesses  the  necessary  qualifications  to 
act  as  a  juror.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges, and  is  therefore  entitled  to  question  each  juror,  within 
reasonable  limits,  for  the  purpose  of  determining  whether  or 
not  he  will  peremptorily  challenge  him. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 

It  is  often  indispensable  to  an  intelligent  selection  of  a  fair 
and  impartial  jury,  that  the  occupation,  habits,  associations  and 
predisposition  of  the  juror  should  be  known,  so  far  as  they  might 
tend  to  bias  or  pervert  his  judgment.  To  deprive  a  party  whether 
the  People  or  the  defendant,  of  an  intelligent  exercise  of  the 
right,  is  practically  to  take  away  the  right.  And  every  lawyer 
experienced  in  the  trial  of  causes  knows  that  to  its  intelligent 
exercise  a  reasonable  examination  of  the  juror  is  frequently 
necessary.  If  this  may  not  be  done,  the  People  and  the  defendant 
alike  must  take  all  who  are  not  subject  to  challenge  for  cause, 
or  resort  to  peremptory  challenges  indiscriminately,  and  without 
that  knowledge  easily  within  reach,  if  reasonable  examination 
is  permitted,  which  would  enable  them  to  exercise  the  right 
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intelligently.  Such  reasonable  examination  by  counsel  should 
.always  be  allowed  as  will  enable  the  court  to  see  that  the  jurors 
stand  indifferent  between  the  parties  and  are  possessed  of  the 
requisite  qualifications,  and  also  to  enable  counsel  to  challenge 
for  cause,  if  cause  exists,  or  to  exercise  the  right  of  peremptory 
challenge  when  in  their  judgment  it  is  deemed  necessary  or 
advisable. 

Donovan  v.  People,  139  111.  412. 
People  V.  Goehringer,  196  App.  472. 

The  right  to  a  trial  by  a  fair  and  impartial  jury  is  fundamental. 
The  law  permits  the  examination  to  ascertain  whether  or  not 
the  jurors  are  impartial  as  between  the  litigants.  If  certain 
facts  are  ascertained  on  such  examination,  they  constitute  cause 
for  challenge.  The  field  of  inquiry  is  not  limited,  however,  to 
the  ascertainment  of  those  facts  alone.  Beyond  that  field,  the 
range  of  inquiry  is  largely  within  the  discretion  of  the  examin- 
ing counsel,  supervised  by  the  court.  He  is  free  to  challenge 
within  the  number  limited  by  law,  without  giving  any  reason 
therefor.  Therefore,  within  the  general  limits  of  propriety  and 
pertinency,  the  examining  counsel  can  search  for  facts  that  would 
reasonably  justify  a  peremptory  challenge.  The  right  to  the 
discretionary  exercise  of  peremptory  challenges  in  civil  cases, 
implies  a  corresponding  right  of  entering  upon  such  matters 
of  inquiry  wnthin  the  rule  prescribed  above,  which  might  lead 
to  the  discovery  of  facts  that  might  be  made  the  basis  for  the 
intelligent  exercise  of  such  discretionary  right. 

City  of  Vandalia  v.  Seibert,  47  App.  477. 
American  Bridge  Works  v.  Pereira,  79  App.  90. 

By  Court 

The  court  may  also  examine  the  jurors,  if  he  sees  fit  to  do 
so,  and  if  not  otherwise  satisfied  of  their  competency  or  impar- 
tiality, should  always  make  such  examination  as  will  satisfy 
him  thereof. 

Donovan  v.  People,  139  111.  412. 

While  the  court  may  examine  jurors  for  the  purpose  of  deter- 
mining whether  they  possess  the  statutory  qualifications,  such 
examination  can  not  operate  to  exclude  the  right  of  a  party  to 
examine  the  jurors  individuallv. 

American  Bridge  Works  v.  Pereira,  79  App.  90. 

Number  Allowed: 

Criminal  Action: 

— Right  of  Accvsed 

Every  person  arraigned  for  any  crime  punishable  with  death 
or  imprisonment  in  the  penitentiary  for  life,  shall  be  admitted 
on  his  trial  to  a  peremptory  challenge  of  twenty  jurors,  and  no 
more;  and  every  person  arraigned  for  any  offense  that  may  be 
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punishable  by  imprisonment  for  a  term  exceeding  eighteen 
months,  shall  be  admitted  to  a  peremptory  challenge  of  ten 
jurors ;  and  in  all  other  criminal  trials,  the  defendant  shall  be 
allowed  a  peremptory  challenge  of  six  jurors. 

Sec.  432,  ch.  38k  Rev.  Stat. 

Par.  413 1,  vol.  2,  Jones  &  Addington. 

— Joint  Defendants 

By  our  statute  each  defendant  is  entitled  to  a  certain  number 
of  peremptory  challenges.  This  right  is  in  no  respect  abridged 
or  affected  by  a  joint  trial.  Each  defendant  may  challenge  the 
full  number  of  jurors  without  regard  to  what  may  be  done  by 
the  others. 

Maton  V.  People,  15  111.  537. 
People  V.  Mankus,  215  111.  518. 
Spies  V.  People,  122  111.  1. 

And  he  has  no  right  to  question  other  defendant's  challenge. 

Fitzpatrick  v.  City  of  Joliet,  87  111.  58. 

In  criminal  proceedings,  each  person,  when  arraigned,  whether 
alone  or  with  others,  is  to  have  the  challenges  specified;  and  in 
civil  cases,  the  plaintiff  or  plaintiffs,  the  peremptory  challenges 
specified  and  the  defendant  or  defendants  a  like  number. 

The  provision  in  the  criminal  act  is  that  every  person 
arraigned  for  any  crime,  etc.,  shall  be  admitted  to  challenge, 
etc.  Very  different  language  from  that  used  in  the  act  governing 
civil  suits.  The  difference  is  too  marked  to  have  been  accidental. 
It  must  have  been  intended  to  produce  a  different  practice  in  the 
two  classes  of  cases. 

Schmidt  v.  Chicago  &  N.  W.  Ry.  Co.,  83  111.  405. 

— Rights  of  State 

The  attorney  prosecuting  on  behalf  of  the  People  shall  be 
admitted  to  a  peremptory  challenge  of  the  same  number  of  jurors 
that  the  accused  is  entitled  to. 

Sec.  432,  ch.  38,  Rev.  Stat. 

Par.  4131,  vol.  2,  Jones  &  Addington. 

Where  several  persons  are  jointly  indicted  and  put  upon  trial, 
each  being  entitled  to  twenty  peremptory  challenges,  the  prosecu- 
tion is  entitled  to  an  equal  number  in  the  aggregate  to  those 
accorded  to  all  the  defendants. 

Spies  V.  People,  122  111.  i. 

By  the  laws  of  the  State  of  Illinois  the  right  of  peremptory 
challenge  in  criminal  cases  is  given  to  the  People  equally  with 
the  defendant,  and  its  exercise  by  the  People,  in  the  exclusion 
of  improper  persons  from  jury  service  is  frequently  as  important 
and  quite  as  necessary  to  the  due  administration  of  justice  as 
it  is  to  the  defendant  for  his  protection. 

Donovan  v.  People,  139  111.  412. 
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— In  Justice  Court 

The  person  accused  may  have  the  cause  tried  by  a  jury  upon 
the  same  conditions,  and  the  jury  shall  be  summoned  and  impan- 
eled in  the  same  manner  as  in  civil  cases  before  justices  of  the 
peace.  The  defendant  shall  not  be  required  to  advance  jury 
the  fees. 

Sec.  167,  ch.  79,  Rev.  Stat. 

Par.  7028,  vol.  4,  Jones  &  Addington. 

CItUx 

— Courts  of  Record  • 

In  all  civil  actions  each  party  shall  be  entitled  to  a  challenge 
of  five  (5)  jurors  without  showing  cause  for  such  challenge. 

Sec.  69,  ch.  no,  Rev.  Stat. 

Par.  8606,  vol.  5,  Jones  &  Addington. 

— Joint  Defendants 

Each  side  to  the  case,  without  reference  to  the  number  of 
persons  in  it,  in  all  civil  cases,  has  but  the  statutory  number  of 
peremptory  challenges,  and  this  is  true  whether  there  be  one  or 
a  number  of  persons  plaintiflf  or  defendant. 

Schmidt  v.  Chicago  &  N.  W.  Ry.  Co.,  83  111.  405. 

Gordon  v.  City  of  Chicago,  201,  111.  623. 

North  Americn  Restaurant  Etc.  House  v.  McElligott,  227  111.  317. 

Illinois,  I,  &  M.  R.  Co.  v.  Freeman,  210  III.  270. 

Freiberg  v.  South  Side  Elevated  R.  Co.,  221  111.  508. 

Fitzpatrick  v.  City  of  Joliet,  87  111.  58. 

The  apportionment  or  the  details  as  to  manner  in  which  the 
defendants  shall  interpose  their  peremptory  challenges  is  a  matter 
within  the  discretion  of  the  trial  judge. 

Gordon  v.  City  of  Chicago,  201  111.  623. 

Under  section  49  of  the  Practice  act,  the  word  **party''  includes 
the  persons,  plaintiff  or  defendant,  however  numerous  they  may 
be,  and  all  persons  plaintiff  or  defendant  are  entitled  in  the 
aggregate  to  but  five  peremptory  challenges. 

Illinois,  I  &  M.  R.  Co.  v.  Freeman,  210  111.  270. 

The  word  "party,''  as  defined  by  lexicographers,  is,  ''a  plurality 
of  persons;  as  a  political  party;  a  select  company  invited  to  an 
entertainment;  a  company  made  up  for  a  given  occasion;  in 
military  affairs,  a  detachment  of  small  number  of  troops."  Thus 
it  is  seen  that  the  word  is  applied  as  well  to  a  number  of  persons 
as  to  a  single  individual.  The  word  "party,''  where  applied  to 
the  defendant,  can  only  mean  the  person  or  persons  named  as 
defendant  or  defendants  in  a  judgment. 

Srhmidt  v.  Chicajjo  &  N.  W.  Ry.  Co.,  83  111.  405. 
Illinois,  I.  &  M.  R.  Co.  v.  Freeman,  210  111.  270. 
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The  fact  that  the  defendants  are  different  corporations,  claim- 
ing to  have  different  matters  of  defense,  does  not  change  the 
law  as  to  number  of  challenges  allowed  to  each  side. 

North  American  Restaurant  Etc.  House  v.  McEIligott,  227  111.  317. 

— Eminent  Domain  Proceedings 

Under  the  Eminent  Domain  act,  where  land  involved  consists 
of  one  tract,  that  is,  where  it  lies  in  one  body,  although  it  may- 
be described  as  several  lots  or  parcels,  and  it  is  owned  by  several 
persons,  each  of  whom  had  an  undivided  interest  therein,  such 
persons  constitute  but  one*  party  interested  and  are  entitled  only 
to  statutory  number  of  challenges  in  the  aggregate.  The  words 
"every  party  interested"  does  not  mean  each  person  interested, 
each  of  the  owners  holding  an  undivided  interest,  and  the  term 
"party*'  must  be  given  the  same  meaning  as  it  has  in  the 
practice  act. 

Illinois,  I.  &  M.  R.  Co.  v.  Freeman,  210  III.  270. 

Suit  to  condemn  one.  piece  of  property,  where  lease  hold  is 
held  by  one  party  and  the  property  subject  thereto  held  by 
another,  the  petitioner  is  one  party  to  the  suit,  and  the  other 
party  is  composed  of  both  respondents.  The  respondents  are 
entitled  to  but  the  statutory  number  of  challenges  in  the  aggre- 
gate, and  the  petitioner  entitled  to  the  same  number. 

Should  there  be  twenty  tenants  seeking  damages,  each  holding 
by  a  separate  lease,  another  rule  would  lead  to  those  tenants 
being  permitted  to  exercise  one  hundred  challenges,  while 
petitioner  could  use  but  five,  and  that  manifestly  is  not  in  accord 
with  the  intention  of  the  statute. 

Freiberp  v.  South  Side  Elevated  R.  Co.,  221  111.  508. 

But  in  proceeding  under  special  assessment  act  to  condemn, 
where  a  number  of  separate  parcels  of  property  owned  by  dif- 
ferent persons  were  involved,  and  the  compensation  for  each 
was  assessed  by  the  same  jury,  it  was  held  that  each  person, 
being  the  owner  of  a  separate  tract,  was  separately  entitled  to 
the  statutory  number  of  challenges. 

Fitzpatrick  v.  City  of  Joliet,  S7  111.  5^. 

Where  all  objections  to  special  assessment  are  tried  in  one 
case,  the  statutory  number  of  peremptory  challenges  allowed 
to  a  side  prevails,  notwithstanding  the  objectors  are  owners  of 
separate  tracts"  and  represented  by  different  counsel. 

Gordon  v.  City  of  Chicagfo,  201  111.  623. 

— In  Justice  Court 

Each  party  shall  have  the  right  to  three  peremptory  challenges 

of  such  jurors. 

Sec.  51,  ch,  79,  Rev.  Stat. 

Par.  6(;i2,  vol.  4,  Jones  &  Addington. 
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Time  of  Challenge : 

Common  Law  . 

At  the  common  law,  each  juror  was  sworn  as  he  was  chosen 
and  there  was  no  right  to  a  peremptory  challenge  after  the 
juror  was  sworn. 

People  V.  Curran,  286  111.  302. 

After  Acceptance  in  Panels  of  Fonr: 

— No  Right  of  Challenge 

The  right  of  peremptory  challenge  is  cut  off  with  respect 
to  any  one  of  the  panel  of  four  jurors,  which  have  been  passed 
upon  and  accepted  by  both  parties. 

Mayers  v.  Smith,  121  111.  442. 

There  is  no  material  distinction  between  statute  and  practice, 
by  which  jurors  are  accepted,  one  at  a  time  or  four  at  a  time 
or  the  whole  twelve.  After  four  jurors  are  accepted  and  sworn, 
they  become  jurors  in  the  case  and  no  longer  constitute  a  panel 
and  if  a  juror  should  be  excused  after  all  are  sworn  or  at  any 
time  during  the  course  of  the  trial,  the  court  could  not  go  back 
and  divide  the  jurors  into  panels  and  treat  a  juror  as  one  of 
a  panel  broken  by  his  discharge  and  to  be  again  presented  for 
acceptance. 

People  V.  Curran,  286  111.  302. 

After  a  panel  of  four  jurors  has  been  accepted  and  sworn, 
the  fact  that  one  of  the  four  is  later  excused  by  the  court  for 
physical  incapacity  does  not  revive  the  right  of  either  party  to 
peremptorily  challenge  one  of  the  remaining  three,  and  it  is 
proper  for  the  court  to  refuse  to  allow  such  challenge. 

People  V.  Curran,  286  111.  302. 

— Discretion  of  Court 

The  provision  that  jurors  shall  be  accepted  in  panels  of  four 
is  not  to  be  considered  as  restricting  the  right  of  the  trial  court 
to  permit  a  peremptory  challenge  of  a  juror  of  such  panel  after 
panel  has  l)een  accented,  if  deemed  necessary  or  proper  for  the 
furtherance  of  justice,  although  such  juror  could  not  be  chal- 
lenged for, cause  allowed  by  the  statute.  The  provision  is  direc- 
tory and  the  exercise  of  discretion  by  the  trial  judge  in  permitting 
a  peremptory  challenge  of  a  juror  in  such  panel,  after  the  panel 
is  accepted,  will  not  work  a  reversal  unless  injustice  has  been 
done  by  the  exercise  of  the  discretion.  The  selection  of  the 
jury  is  not  in  all  cases  required  to  be  in  strict  pursuance  with 
the  statute,  and  a  failure  to  observe  the  requirements  will  not 
be  deemed  reversible  error  where  it  does  not  appear  that  the 
jury  so  selected  was  prejudiced  against  either  of  the  parties, 
or  were  not  fair-minded  and  intelligent. 

Smiley  v.  Barnes,  196  App.  536. 
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Before  Aceeptanee 

Until  both  sides  accept  a  panel  of  four,  the  statute  permits 
either  side  to  challenge  peremptorily  a  juror  theretofore  tendered 
to  the  other  side. 

People  V.  Gray,  251  HI.  431. 
People  V.  Curran,  286  111.  302. 

After  Swearing  of  Juror 

It  is  not  a  right  of  either  party  to  peremptorily  challenge  a 
juror  after  he  has  been  sworn  and  he  can  only  be  challenged 
for  cause. 

People  V.  Curran,  286  111.  302. 

After  Aeeeptance  of  Jury 

A  peremptory  challenge  should  not  be  allowed  after  the  jury 
has  been  accepted,  without  good  cause  shown.  To  permit  a 
party  to  take  such  a  course  would  often  result  in  giving  him 
an  undue  advantage  over  his  adversary,  who  may  have  accepted 
the  whole  panel  of  four  because  the  challenged  man  was  one  of 
them.  If  one  side  may  so  challenge,  the  other  may,  and  thus 
half  of  the  jury  might  be  discharged  after  the  opening  state- 
ments.  Such  a  practice  would  be  intolerable. 

Peoria,  D.  L  L.  Ky.  v^o.  v.  F'ucKea,  52  App.  222. 

Not  Waiyed  Where  Adyersary  Rejects 

A  party  not  having  exhausted  his  challenges  does  not  waive 
a  right  to  challenge  jurors  not  yet  called  into  the  panel  by 
accepting  jurors  already  there,  and  who  are  afterwards  rejected 
by  the  challenge  of  the  other  parties.  When  a  panel,  as  accepted, 
is  broken  by  the  rejection  of  any  of  the  jurors  thereon,  and 
their  places  are  filled  by  other  jurors,  it  becomes,  to  all  intents 
a*nd  purposes,  a  new  panel,  in  regard  to  which  the  first  objector 
is  entitled  to  the  exercise  of  the  right  of  peremptory  challenge, 
if  he  should  not  have  previously  exhausted  it. 

FitzPatrick  v.  City  of  Joliet,  87  111.  58. 

Where  peremptory  challenges  are  not  exhausted,  a  motion 
made  to  discharge  juror  already  accepted,  amounts  to  nothing 
more  than  a  peremptory  challenge. 

Mingia  v.  People,  54  III.  274. 

Number  in  Jwrj  Box 

Under  our  statute  there  must  be  twelve  jurors  in  the  box 
and  each  panel  of  four  must  be  accepted  by  both  parties  before 
calling  up  another. 

People  V.  Curran,  286  111.  302. 

It  is  error  to  require  a  person  to  exercise  the  right  of  peremp- 
tory challenge  when  there  are  less  than  twelve  jurors  in  the 
box.  If  the  party  niav  be  required  to  exercise  his  right  of 
peremptory  challenge  with  only  eleven  in  the  box  at  a  given  time. 


SELECTION  OF  TRIAL  JURY  281 

then  he  may  be  required  to  exercise  it  with  any  less  number 
in  the  box^  and  thus  be  deprived  of  a  right  given  him  by  law, 
while  his  adversary  is  given  an  unfair  advantage  over  him. 

Chicago  City  Ry.  Co.  v.  Fctzer,  113  App.  280. 

bteriing  Bnage  Co.  v.  Pearl,  80  111.  251. 

Where  Jurotr  is  Ekcnsed: 
Coaimoii  Law 

At  common  law,  when  a  juror  was  taken  ill  during  a  trial, 
the  whole  jury  was  discharged,  and  when  the  same  eleven,  with 
another,  were  presented  the  second  time  as  a  new  jury  the 
prisoner  had  a  right  to  challenge  any  of  them  as  if  they  had 
never  been  previously  in  the  panel. 

People  V.  Curran,  286  111.  302. 
Stone  V.  People,  3  111.  326. 

Modem  Practiee 

When  the  remaining  jurors  are  competent  and  have  been 
duly  accepted,  it  is  irregular  to  discharge  them  and  it  is  proper 
to  impanel  another  juror  and  begin  the  trial  de  novo. 

Stone  V.  People.  3  111.  326. 

Baxter  v.  People,  8  111.  368. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 

People  v.  Curran,  286  111.  302. 

Erroneous  OvermHng  ChaOrage  for  Cause : 

Peremptory  Challenges  5ot  Ezhaasted 

When  peremptory  challenges  are  not  exhausted,  it  is  not 
reversible  error,  even  though  the  juror  be  incompetent,  to  over- 
rule challenge  for  cause. 

People  V.  Strauch,  2^7  111.  220.     . 

Gott  V.  People,  187  111.  249. 

Wilson  V.  People,  94  111.  299. 

Robinson  v.  Randall,  82  111.  521. 

Matthews  v.  Granger,  196  111.  164. 

St.  Louis  &  S.  E.  Ry.  Co.  v.  Lux,  63  111.  523. 

Chicago  &  A.  R.  Co.  v.  Fisher,  141  111.  614. 

Kelly  V.  Chicago  R.  I.  &  P.  Ry.  Co.,  175  App.  196. 

FitzSimmons  v.  Miller  Ins.  Co.,  161  App.  542. 

Where  the  record  fails  to  show  prejudice  in  any  way,  by  reason 
of  court  disallowing  a  challenge  of  jurors  for  cause,  they  being 
challeneed  peremptorily,  anid  party  is  not  compelled  to  keep  any 
juror  that  was  incompetent,  it  is  not  cause  for  reversal. 

Graf  V.  People,  208  111.  .^12. 

Peremptory  Challenges  Eschaasted 

Any  error  with  resnect  to  challenges  in  the  impaneling  of 
a  jury  wiH  be  disregarded  unless  an  objectionable  juror  is  forced     ^ 
upon  the  t>arty  after  the  exhausting  of  his  peremptory  challenges. 

Ochs  V.  People,  124  111.  399. 

Unless  objection  is  shown  to  some  one  or  some  of  the  jury 
who  tried  the  case,  the  antecedent  rulings  of  the  court  upon 
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the  competency  of  the  jurors,  who  have  been  challenged  aiil 
stood  aside,  will  not  be  inquired  into  on  appeal. 

Spies  V.  People,  122  111.  i. 

Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  168  111.  408. 

Cromer  v.  Borden  Coal  Co.,   152  App.  555. 

Judgment  will  not  be  reversed  for  errors  committed  by  tli'- 
lower  court  in  overruling  challenges  for  cause  to  jurors,  even 
though  party  had  exhausted  his  peremptory  challenges,  unless  u 
is  further  shown  that  an  objectionable  juror  was  forced  upon 
him  and  sat  upon  the  case  after  he  had  exhausted  his  peremptory 
challenges. 

Spies  V.  People,  122  111.  i. 

Muenter  v.  Moline  Plow  Co.,  193  App.  261. 

Graf  V.  People,  108  App.  168. 

If  peremptory  challenges  are  exhausted  by  error  of  court 
requiring  use  of  same  in  overruling  challenge  for  good  cause, 
and  other  peremptory  challenges  are  denied,  and  it  is  shown 
that  an  objectionable  juror  is  forced  upon  the  party  and  sat  upon  ^ 
the  case,  it  is  cause  for  reversal. 

North  Chicago  Elec.  St.  Ry.  Co.  v.  Mooseman,  82  App.  172. 

Disallowing  challenge  can  not  be  assigned  as  error  where  it 
does  not  appear  that  peremptory  challenges  had  been  exhausted  y 
or  that   party   subsequently   has   occasion   to   use   peremptory 
challenges. 

Collins  V.  People,  103  III.  21. 

If  challenge  to  juror  is  overruled  and  by  the  exercise  of  right 

of  peremptory  challenge  of  such  juror  all  peremptory  challenges 

of  party  are  thereby  exhausted,  party  is  not  bound  to  challenge 

another  juror  whom  he  might  be  compelled  to  take  and  thus 

possibly  incur  his  prejudice,  in  order  properly  to  save  the  question 

as   to  the  propriety  of   the   court's   action   in   overruling  the 

challenge. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Downey,  85  App.  175. 

EXCLUSION  AND  SUBSTITUTION  OF  JUROR: 
Power  of  Court  to  Exclude  Juror : 

Discretion  of  Gonrt: 

— In  General 

There  is  a  discretionary  power  in  courts  to  discharge  a  juror 

after  he  has  l:)een  sworn. 

Ochs  V.  People,  124  111  399. 

The  court  has  a  discretion  to  discharge  a  juror  whenever  it 
comes  to  the  knowledge  of  the  court  that  one  has  inadvertently 
been  sworn  who  can  not  render  a  legal  verdict  in  the  case. 

Thomas  v.  Leonard,  5  111.  556. 
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The  power  exists  in  criminal  cases. 
Ochs  V.  People,  124  111.  399. 
Stone  V.  People,  3  IlL  326. 
Miller  v.  Metzger,  16  IlL  39a 
People  V.  Ezell,  155  App.  298. 

— Reasons  Personal  to  Juror 

There  are  many  reasons  why  the  court,  of  its  own  motion, 
might  excuse  a  juror  legally,  such  as  the  personal  privilege  of 
the  juror,  that  he  was  exempt  from  jury  service,  that  he  was 
in  ill  health  and  not  able  to  sit  as  a  juror,  or  that  some  member 
of  his  family  was  dangerously  sick,  etc. 

People  V.  Ezell,  155  App.  298. 

Must  Rest  In  Court 

The  power  to  discharge  a  juror,  must,  of  necessity,  reside  in 
the  court,  otherwise  there  will  often  be  a  total  failure  of  justice. 
A  material  witness  may  be  taken  ill;  a  party  by  fraud  might 
get  his  adversary's  witnesses  beyond  the  reach  of  the  court;  a 
juror  might  be  taken  sick  and  die,  and  many  other  occurrences 
incidental  to  human  affairs  may  arise  where  the  court  must 
exercise  such  power. 

Miller  v.  Metzger,  16  111.  390. 

Not  Restricted  to  Disqvalificatioii 

The  power  to  discharge  is  not  restricted  only  in  cases  of  dis- 
qualification of  the  juror.  It  is  impossible  to  define  all  the 
circumstances  which  would  render  it  proper  for  the  court  to 
interfere  in  the  exercise  of  its  discretion  in  the  discharge  of 

the  jury. 

Ochs  V.  People,  124  111.  399. 
People  V.  Ezell,  155  App.  298. 
Ochs  V.  People,  25  App.  379. 


Suspicions  Retorn  of  Joror 

The  fact  that  juror  is  returned  as  such  through  outside  influ- 
ence and  under  suspicious  circumstances  is  sufficient  cause  for 
his  discharge. 

Ochs  V.  People,   124  111.  399. 

It  is  within  the  discretion  of  the  court  to  interpose  and  with- 
draw from  the  panel  a  person  unfit  to  sit  as  a  juror  even  after 
he  has  been  sworn  in  order  that  the  ends  of  public  justice  may 
not  be  defeated. 

Ochs  V.  People,  25  App.  379. 

Where  a  juror  states  upon  examination  that  he  has  an  opinion 
in  the  case  which  he  is  called  to  try.  and  is  accepted  by  the  pris- 
oner, and  before  he  has  been  accepted  or  challenged  by  the  People, 
the  court  can  not  order  him  to  stand  aside  and  refuse  to  allow 
him  to  be  sworn  on  the  jury.    If  a  party  chooses  to  have  his 
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cause  tried  by  a  prejudiced  juror,  it  is  not  for  the  court  to  refuse 
him  that  right. 

VanBlaricum  v.  People,  i6  111.  364. 
Stampofski  v.  Steffens,  79  111.  303 
Story  V.  DeArmand,  179  111.  510. 

If  a  juror,  tendered  by  the  People  and  accepted  by  the  defense, 
is  excused  by  the  court,  such  action  will  not  reverse  unless  the 
record  shows  that  the  juror  was  so  excused  for  an  insufficient 
or  improper  reason. 

People  V.  Ezell,  155  App.  298. 

Dlsdiarge  After  Terdlct  Agreed  Upon 

It  is  a  fatal  irregularity  for  the  judge  to  discharge  one  of 
the  jurors  in  a  case,  before  the  verdict  is  received  unless  he 
has  the  consent  of  the  parties,  or  their  counsel,  in  a  civil  case, 
as  the  parties  have  a  right  to  poll  the  jurors  on  the  coming  in 
of  their  verdict,  the  discharge  of  one  or  more  of  the  jurors 
would  deprive  the  remainder  of  all  control  over  the  case  as 
effectually  as  if  all  had  been  dismissed  from  further  service. 

Bond  V.  Wood,  69  111.  282. 

Wilcox  V.  International  Harv.  Co.,  278  111.  465. 

Substitution  of  Juror: 

Duty  of  Court: 

— lUneaa  of  Juror 

In  case  a  juror  becomes  unable  to  go  on  with  the  trial,  the 
court  on  ascertaining  the  fact  will  suspend  the  trial  or  discharge 
him  and  impanel  another  in  his  place  and  commence  the  trial 
again. 

Baxter  v.  People,  8  111.  368. 

After  a  jury  is  impaneled,  and  evidence  of  witnesses  is  heard, 
and  juror  is  taken  ill  and  unable  to  further  attend  in  the  trial 
of  the  case,  it  is  proper  for  the  court  to  discharge  him  and 
summon  another  juror  to  take  his  place,  and  order  the  trial 
to  proceed  de  novo. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 

It  is  not  necessary,  to  authorize  the  discharge  of  a  juror  for 
illness,  that  such  illness  be  established  bv  the  evidence  of  a 
physician.  Whether  a  person  is  sick  or  not,  is  a  fact  requiring 
no  special  skill  or  science  to  understand — although  what  is  the 
character  of  the  sickness  mav  be  otherwise — and  it  mav  be 
proved  by  any  one  who  knows  the  fact. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 

It  is  the  duty  of  the  court  to  discharge  a  juror  who  has  l^een 
sworn,  if  it  appears  that  owing  to  illness  he  will  be  unable  to 
sit  through  the  trial. 

People  V.  Curran,  207  App.  264. 
People  V.  Curran,  286  111.  302. 
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— Agitated  Mental  Condition  of  Juror 

Refusal  to  discharge  a  juror  after  part  of  the  evidence  in  a 
criminal  case  has  been  heard  is  proper,  although  the  accused 
objected  to  proceeding  with  the  juror  on  account  of  the  "agitated 
condition  of  his  mind/'  induced  by  fear  of  the  possible  conse- 
quences of  his  ineffectual  attempt  to  have  himself  excused  from 
further  service  as  a  juror  in  accordance  with  the  demand  of 
his  wife. 

People  V.  Lutzow,  240  III.  612. 

— Incompetency 

In  a  capital  case,  where  a  juror  was  incompetent  at  the  time 
of  being  impaneled  as  a  member  of  the  jury,  the  court  may, 
upon  that  fact  being  established,  discharge  him,  retaining  the 
other  members  of  the  jury,  and  substitute  another,  even  though 
evidence  had  been  heard,  the  trial,  upon  the  substitution  of  a 
proper  juror,  beginning  de  novo. 

Stone  V.  People,  3  111.  326. 

On  the  development  of  the  incompetency  of  a  juror,  the  duty 
of  the  court  is  to  correct  the  error  while  the  proceedings  are 
in  limine.  It  could  npt  be  best  performed  by  going  through  the 
trial,  which,  if  it  resulted  in  a  verdict  of  guilty,  must  be  set 
aside  upon  the  application  of  the  defendant.  The  court  should 
discharge  the  disqualified  juror  and  perfect  the  jury.  The 
remaining  jurors  being  all  competent,  and  being:  all  chosen  and 
accepted  as  well  by  the  defendant  as  by  the  People,  it  would 
be  irregular  to  discharge  them,  and  if  done  without  the  consent 
of  defendant,  would  be  error,  because  it  would  deorive  the 
defendant  of  a  right  secured  to  him,  and  which  had  been  con- 
summated under  the  law.  If  a  whole  jury  may  in  certain  cases  be 
discharged,  why  not  set  aside  a  person  improperly  selected  and 
sworn. 

Stone  V.  People,  3  111.  326. 

At  common  law,  when  a  juror  was  taken  ill  during  a  trial 
the  whole  jury  was  discharged,  and  when  the  same  eleven,  with 
another,  were  presented  the  second  time  as  a  new  jury  the 
prisoner  had  a  right  to  challenge  any  of  them  as  if  they  had 
never  been  previously  in  the  panel. 

People  V.  Curran,  2R6  111.  302. 
Stone  V.  People,  3  111.  326. 

WAIVER  OF  OBJECTION  TO  JUROR 

The  party  movinp*  against  the  verdict  on  the  s^round  of  dis- 
qualification of  the  juror  mtist  show  affirmatively  that  neither 
he  nor  his  counsel  knew  the  fact  before  verdict  rendered. 

Taylor  v.  Roby,  37  App.  147. 
Mackin  v.  People,  115  111.  312. 
Essex  V.  MrPherson,  64  111.  349. 
Gillespie  v.  People,  176  111.  238. 
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Party  must  not  only  show  that  he  was  ignorant  of  disqualifi- 
cation when  the  jury  was  impaneled  but  during  the  whole  trial,  he 
can  not  speculate  on  the  result  of  the  trial. 

Vennum  v.  Harwood,  6  111.  659. 

And  inquiry  must  have  been  made*  with  due  diligence  and 
specific  enough  to  disclose  disqualification  had  such  inquiry  been 
made. 

Swames  v.  Sitton,  58  111.  155. 


CHAPTER  XV 


SWEARING  JURY 


MANNER  OF  SWEARING: 

In  Genera] 

Each  Particular  Case 

FORM  OF  OATH: 

Eminent  Domain 
Plea  in  Abatement 
Defendant  in  Default 
Criminal  Acticm 

IRREGULARITY: 

Waiver  of 
ERESUMPnONS  IN  FAVOR  OF: 

According  to  Law 
RE-SWEARING: 

After  Formation  of  Plea 
RECORD  IN  CRIMINAL  CAUSE: 

Must  Show  Jury  Impaneled  and  Sworn 

MANNER  OF  SWEARING: 
In  General 

The  swearing  of  a  jury  is  a  matter  of  form. 

Cornelius  v.  Boucher,  i  111.  33. 

If  a  jury  returning  into  court  to  deliver  a  verdict  is  not  the 
same  jury  impaneled  and  sworn,  it  is  the  plain  duty  of  any  party 
to  object  to  the  return  of  the  verdict  by  such  a  jury,  and  if 
he  does  not  but  chooses  to  speculate  on  the  chance  of  a  favorable 
verdict  he  should  not  be  heard  afterward  to  make  the  objection 
that  a  juror  acted  without  being  sworn. 

People  V.  Kuhn,  291  111.  154. 
Brewer  Co.  v.  Hermann,  187  111.  40. 

Each  Particniar  Case 

The  jury  should  not  be  sworn  for  the  term,  but  for  the  trial 
of  each  particular  case. 

Barney  v.  People,  22  111.  160. 

The  whole  panel  may  not  be  called  up  and  sworn  to  try  all 
the  cases  which  might  be  submitted  to  it.   Although  this  practice 
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might  prevail  in  some  states,  at  least  in  civil  cases,  it  can  not 
be  approved.  With  some  jurors,  and  in  some  cases,  too  much 
solemnity  can  not  be  observed  in  the  conduct  of  the  trial.  The 
solemnity  of  calling  the  jury  before  the  prisoner,  in  the  presence 
of  the  court,  and  as  they  are  taking  the  solemn  oath  prescribed 
by  law  to  well  and  truly  try  and  true  delivery  make  of  that 
prisoner,  not  only  gives  the  prisoner  a  comfortable  assurance 
that  he  is  to  have  a  fair  and  impartial  trial,  but  has  a  salutary 
tendency  to  prepare  the  mind  of  the  juror  for  the  solenm  duty 
he  is  assuming. 

Barney  v.  People,  22  111.  160. 

Where  several  cases  against  the  same  defendant  are  left  to 
one  jury  they  must  be  sworn  in  each  case. 

Kitter  v.  People,  25  111.  42. 

A  person  not  named  in  sheriflf's  return  can  not  be  sworn 
as  juror. 

Miogia  V.  People,  54  111.  274. 

FORM  OF  OATH: 

Eminent  Domain 

When  the  jury  have  been  so  selected,  the  court  shall  cause 
the  following  oath  to  be  administered  to  said  jury : 

You  and  each  of  you  do  solemnly  swear  that  you  will  well  and 
truly  ascertain  and  report  just  compensation  to  the  owner  (and 
each  owner  of  the  property  which  it  is  sought  to  take  or  damage 
in  this  case),  and  to  each  person  therein  interested,  according  to 
the  facts  in  the  case,  as  the  same  may  be  made  to  appear  by  the 
evidence,  and  that  you  will  truly  report  such  compensation  so 
ascertained ;  so  help  you  God. 

Sec.  8v  ch.  47,  Rev.  Stat. 

Par.  5258,  vol.  3,  Jones  &  Addington. 

The  jury  should  not  be  sworn  to  ascertain  and  report  a  just 
compensation  according  to  the  facts  of  the  case  as  they  should 
be  made  to  appear  from  the  evidence  adduced,  "the  argument  of 
counsel  and  the  instructions  from  the  court,"  that  part  of  the 
oath  referring  to  the  argument  and  instructions  is  improper. 

Cahill  V.  Norwood  Park,  149  111.  156. 

Plea  in  Abatement 

If  plaintiff  take  issue  upon  a  plea  in  abatement,  if  it  should*be 
found  against  the  defendant,  the  jury  must  assess  plaintiff's 
damages,  as  final  iudgment  is  to  be  given.  It  is  not  necessary 
that  jury  should  be  sworn  snccifically  to  assess  the  damages. 
Being  sworn  to  well  and  truly  try  the  issue  between  the  parties  and 
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a  true  verdict  render  according  to  the  evidence  includes  assessing 
damages. 

Goggin  V.  O'Donnel,  62  111.  66. 

Italian-Swiss  Agrl.  Colony  v.  Pease,  194  111.  98. 

Foreman  Shoe  Co.  v.  Lewis  &  Co.,  191  111.  155. 

Def aidant  in  Default 

As  to  defendant  who  is  in  default,  jury  should  be  sworn  to 
assess  damages  as  against  such  defendant. 

McDonald  v.  Fairbanks,  Morse  &  Co.,  161  111.  124. 
Gallay  v.  Mathis,  204  App.  356. 

Where  one  defendant  defaults,  but  no  judgment  is  entered 
against  him  jury  should  be  sworn  to  try  issues  joined  and 
assess  damages  against  him. 

First  National  Bank  v.  Miller,  235  111.  135. 
Merrifield  v.  Western  Piano  Co.,  149  App.  i. 

Failure  to  swear  jury  to  assess  damages  as  against  a  defaulted 
defendant  is  not  material,  where  the  jury  were  previously  sworn 
to  try  the  issues  joined,  and  defaulted  defendant  does  not  com- 
plain. 

McDonald  v.  Fairbanks,  Morse  &  Co.,  161  111.  124. 

Where  default  is  entered  in  debt  on  bond,  jury  should  be 
impaneled  and  sworn  to  assess  plaintiff's  damages;  allowing 
jury  to  assess  damages  upon  being  sworn  only  "to  try  the  issues 
joined  and  a  true  verdict  render  according  to  the  evidence,"  is 
reversible  error. 

Elia  V.  Bavuso,  187  App.  487. 
Contra  Gallay  v.  Mathis,  204  App.  356. 

Criminal  Action 

It  is  not  a  valid  objection  to  verdict  in  criminal  case  that  the 
jury  were  sworn  "a  true  verdict  to  render  according  to  the  law 
and  the  evidence." 

£3rmann  v.  People,  6  111.  4. 

IRRE6ULARITT: 
Waiver  of 

Though  the  jury  may  be  sworn  in  an  irregular  manner,  still 
the  swearing  taking  place  in  the  presence  of  the  accused  and  his 
counsel  and  they  making  no  objection,  it  is  too  late  to  object 
after  verdict. 

McKinney  v.  People,  7  111.  540. 

It  is  the  duty  of  counsel,  when  he  observes  jury  is  about  to  be 
sworn  in  manner  contrary  to  law,  to  suggest  same  to  the  court, 
and  failing  to  do  so,  can  not  be  permitted  to  urge  objectioxi  after 
verdict,  either  on  motion  for  a  new  trial,  or  for  first  time  on 
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appeal.    Party  will  be  deemed  to  have  waived  whatever  irregu- 
larity there  may  be  in  manner  in  which  jury  is  sworn. 

Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  McKinley,  64  lU.  338. 

It  can  not  be  objected  for  the  first  time  on  appeal,  that  a  jury 
impaneled  to  assess  damages,  were  sworn  "to  try  the  issues" 
when  the  party  objecting  was  present  and  contested  the  assess- 
ment, and  took  a  bill  of  exceptions.  He  should  have  objected 
then  to  the  form  of  the  oath,  so  that  the  proper  oath  could  have 
been  administered. 

Edwards  v.  Edwards,  31  111.  474. 

Objection  to  form  of  oath  can  not  be  raised  for  first  time  on 
appeal. 

Cahill  V.  Norwood  Park,  149  111.  156. 

PRESUMPTIONS  IN  FAVOR  OF: 
According  to  Law 

In  record  reciting  that  there  was  a  jury  and  that  they  were 
sworn,  that  it  was  duly  attended  according  to  law.  it  may  be 
inferred  the  jury  was  duly  selected,  tried  and  sworn  according 
to  requirements  of  the  law. 

Martin  v.  Barnhart,  39  111.  9. 
Rearden  v.  Smith,  36  111.  204. 

The  return  of  the  indictment  and  the  presence  of  the  accused 
at  the  trial  and  when  judgment  was  pronounced  upon  the  verdict 
against  him  must  affirmatively  appear  from  the  record,  but  where 
the  court  has  jurisdiction,  the  defendent  is  nresent  and  announces 
himself  ready  for  trial  and  a  iury  is  impaneled  and  the  cause 
tried  without  objection,  it  will  be  presumed,  unless  the  contrary 
is  shown  that  the  jury  were  sworn. 

People  V.  Blevins,  251  III.  381. 

It  is  presumed  that  courts  of  general  jurisdiction  try  cases 
according  to  the  due  course  of  law,  and  unless  it  appears  from 
the  record  that  the  trial  court  has  failed  in  that  duty,  by  the 
omission  of  some  legal  requirement,  or  has  decided  erroneously, 
its  judgment  must  be  sustained. 

Martin  v.  Barnhart,  39  111.  9. 

RE-SWEARING: 
After  Formation  of  Plea 

Where  there  is  no  arraignment  or  plea  until  after  the  jury  is 
sworn  to  try  the  case  and  the  trial  actually  begun,  and  issue  is 
then  formed  by  the  interposition  of  a  plea,  the  jury  should  be, 
after  the  formation  of  such  plea,  re-sworn  to  try  the  same.  The 
formalities  once  attendant  unon  the  arraignment  of  a  prisoner 
are  not  required,  and  it  is  sufficient  if  that  which-is  done  amounts 
in  substance  to  an  arraignment,  but  there  must  be  a  plea,  and  if 
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a  trial  is  had  and  no  plea  of  any  kind  interposed,  and  shown  by 
the  record,  this  is  reversible  error.  If,  as  a  matter  of  fact,  there 
is  an  arraignment  and  plea  prior  to  the  impaneling  of  the  jury, 
but  a  failure  to  make  a  minute  of  the  same,  a  record  thereof  may 
be  made  by  order  of  the  court,  nunc  pro  tunc. 

Parkinson  v.  People,  135  111.  401. 

Where  part  of  the  jurors  were  impaneled  and  sworn  before 
defendant  had  pleaded,  whereupon  plea  was  entered  and  trial, 
proceeded  without  re-swearing  jurors,  the  irregularity  is  waived 

Verzain  v.  People,  40  111.  397. 

RECORD  IN  CRIMINAL  CAUSE: 
Must  Show  Jury  Impaneled  and  Sworn 

It  is  essential  to  the  validity  of  the  record  in  41  criminal  cause 
that  it  show  that  the  trial  jury  was  impaneled  and  sworn. 

Gray  v.  People,  261  111.  140. 
Hubbard  v.  People,  197  111.  15. 

The  fact  that  the  record  is  silent  on  the  subject  affords  no 
presumption  in  the  absence  of  any  other  showing,  that  the 
jury  were  not  sworn. 

People  V.  Blevins,  251  111.  381. 

Where  record  recites  that  jurors  were  "duly  impaneled  and 

sworn"  held  to  mean  that  a  jury  of  twelve  men  were  impaneled 

and  sworn  to  try  the  cause. 

People  V.  Poole,  284  111.  39. 


CHAPTER 


OPENING  STATEMENT  TO  JURY 


IN  GENERAL: 

Right 

Priyilege 

Not  Compulsory 

Office  and  Scope 

Not  Part  of  Record 

Evidence  Not  Confined  to  Statement 

As  Affecting  Competency  of  Evidence 

TIME  OF  MAKING: 

Generally 

Common  Law  Rule 
Usual  Practice 
Discretion  of  Court 

COURT  CANNOT  DIRECT  VERDICT  ON  OPENING 
STATEMENT: 

Must  Depend  Upon  Evidence 
Exception — ^Public  Policy 

IN  GENERAL: 
Right 

The  right  to  open  a  case  to  the  jury  is  established  by  immemo- 
rial usage,  and  is  universally  recognized  in  our  system  of  juris- 
prudence in  all  cases. 

Hettinger  v.  Beiler,  54  App.  320. 

The  right  can  not  be  denied. 

Hettinger  v.  Beiler,  54  App.  320. 

It  is  an  important  right  to  a  defendant  in  a  criminal  case  that 
his  counsel  shall  not  be  prevented  or  unreasonably  hindered  by 
the  court  in  the  performance  of  his  duty  at  every  stage  of  the 
trial,  within  the  requirements  of  the  law. 

People  V.  McDowell,  284  111.  504, 

Privilege 

The  attorney  for  either  side  is  privileged  to  make  an  opening 
statement  of  what  he  expects  to  prove. 

People  V.  Hamilton,  268  111.  390. 
Pietsch  V.  Pietsch,  245  111.  454. 
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Not  Compulsory 

A  party  is  entitled  to  introduce  evidence  and  prove  a  cause 
of  action  or  to  defend  against  evidence  tending  to  sustain  a 
cause  of  action  if  no  statement  at  all  is  made. 

Pietsch  V.  Pietsch,  245  111.  454. 

Office  and  Scope 

The  office  of  an  opening  statement  is  to  advise  the  jury 

concerning  the  questions  of  fact  involved,  so  as  to  prepare  their 

minds  for  the  evidence  to  be  heard ;  and  it  is  not  and  should  not 

be  permitted  to  become  an  argument. 
People  V.  Arnold,  248  111.  169. 

Counsel  has  a  right  in  his  opening  statement  to  state  briefly 
within  reasonable  limits  the  facts  relied  upon  and  expected  to 
be  proven. 

People  V.  McDowell,  284  UL  504. 

The  purpose  of  an  opening  statement  is  to  advise  a  jury  of 
the  facts  relied  on  by  the  plaintiff  as  constituting  his  right  of 
action  together  with  the  principles  of  law  applicable  thereto. 

Page  V.  Illinois  Steel  Co.,  233  111.  313. 

The  purpose  of  an  opening  statement  is  to  advise  the  jury 
concerning  the  questions  of  fact  involved,  and  to  prepare  their 
minds  for  the  evidence  to  be  heard  and  give  them  an  idea  of  the 
nature  of  the  action  and  defense. 

People  V.  May,  276  111.  332. 
People  V.  Hamilton,  268  111.  390. 

While  the  office  of  statement  to  the  jury  is  to  enlighten  them 
upon  the  issues  involved  so  as  to  prepare  their  minds  for  the 
evidence  to  be  heard,  and  the  attorney  making  it  should  confine 
himself  to  the  proposed  proofs  and  make  it  sufficiently  full  fo- 
their  understanding  of  the  case,  a  party  is  not  confined  to 
the  facts  recited  in  the  statement. 

Lusk  V.  Throop,  89  App.  509. 
DeWane  v.  Hansow,  56  App.  575. 

Such  a  statement  is  not  intended  to  take  the  olace  of  a  declara- 
tion,  complaint  or  other  pleading  either  as  a  statement  of  a  legal 
cause  of  action  or  a  legal  defense  but  is  intended  to  advise  the 
jury  concerning  the  questions  of  fact  involved  so  as  to  prepare 
their  minds  for  the  evidence  to  be  heard.  The  opening  state- 
ment may  be  wrong  as  to  some  facts,  and  there  is  no  require- 
ment that  it  shall  give  all  the  facts  of  the  case,  which  may  turn 
out  to  be  different  from  the  statement. 

Pietsch  V.  Pietsch,  245  111.  454. 

While  it  is  the  privilege  of  the  state's  attorney  to  make  an 
opening  statement  of  what  he  intends  to  prove,  yet  the  purpose 
of  such  statement  is  to  advise  the  jury  concerning  the  questions 
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of  fact  involved,  and  it  is  error  for  the  court,  over  the  objection 
of  the  accused,  to  permit  the  state's  attorney  to  detail  at  length 
and  with  great  minutia  all  the  alleged  facts  and  circumstances 
surrounding  the  assault,  many  of  which  are  of  a  revolting  char- 
acter and  some  of  which  are  not  proved,  though  of  a  very  damag- 
ing nature. 

People  V.  Hamilton,  268  111.  390. 

Should  not  call  attention  of  jury  to  matters  calculated  to 
prejudice  them. 

Pioneer  Reserve  Assn.  v.  Jones,  iii  App.  156. 

As  a  general  rule,  a  full  statement  of  the  facts  expected  to 
be  proven  on  the  trial  with  a  statement  of  the  law  relied  upon  is 
sufficient. 

McDonald  v.  People,  126  111.  150. 

To  relate  the  testimony  at  length  or  in  detail  will  not  be 
tolerated. 

People  V.  Hamilton,  268  111.  390. 

Or  to  state  matters  not  pertinent  to  the  issue. 

Hennies  v.  Vogel,  87  111.  242. 
McDonald  v.  People,  126  IlL  150. 

How  full  it  shall  be  made,  within  reasonable  limits,  is  left 
to  the  discretion  of  the  attorney,  but  the  only  purpose  is  to  give 
the  jury  an  idea  of  the  nature  of  the  action  and  defense. 

Pietsch  V.  Pietsch,  245  111.  454. 

Not  Part  of  Record 

An  opening  statement  of  an  attorney  is  no  part  of  the  record 
and  not  before  an  upper  court  unless  preserved  by  bill  of  ex- 
ceptions. 

Preston  v.  Davis,  112  App.  636. 

Evidence  Not  Confined  to  Statement 

A  party  is  not  confined  in  the  introduction  of  evidence  to  the 
statement  made  in  the  opening,  if  one  is  made. 

Pietsch  V.  Pietsch,  245  111.  454. 
Winefeld  v.  Feder,  169  App.  480. 
Lusk  V.  Throop,  89  App.  509. 
DeWane  v.  Han  sow,  56  App.  575. 

If  such  were  the  rule  it  would  oblige  counsel  at  his  peril  to 
announce  to  the  jury  each  item  of  evidence  which  he  intended  to 
introduce. 

Lusk  V.  Throop,  89  App.  509. 

As  Affecting  Competency  of  Evidence 

Statement  of  counsel  as  to  what  he  expects  to  prove  does  not 
have  the  weight  of  testimony  and  if  no  evidence  is  offered  tend- 
ing to  prove  the  fact  stated  and  referred  to  by  counsel  in  his 


296  JURIES  AND  JURY  TRIALS 

Opening  statement  it  is  to  be  disregarded  and  hence  evidence  not 
otherwise  competent  can  not  be  admitted  to  discredit  a  state- 
ment which  there  is  no  attempt  to  prove. 

Howard  v.  Illinois  T.  &  S.  Bank,  189  111.  568. 
Penn  Co.  v.  Backes,  35  App.  375. 

TIME  OF  MAKING: 
Generally 

The  time  when  the  opening  statement  to  the  jury  is  to  be 
made  is  within  the  sound  discretion  of  the  court. 

Sinclair  Co.  v.  Waddell,  99  App.  334. 

It  is  the  practice  in  this  state  to  require  the  opening  state- 
ments by  both  plaintiff  and  defendant  to  be  made  before  the 

evidence  is  submitted  to  the  jury. 
Sands  v.  Potter,  59  App.  206. 

Common  Law  Rule 

According  to  the  usual  course  of  practice  at  common  law,  the 
opening  statement  of  the  defendant  is  not  made  until  the  evi- 
dence of  the  plaintiff  has  been  heard  and  the  plaintiff  has  rested. 

Sands  v.  Potter,  165  III.  397. 
Hettinger  v.  Beiler,  54  App.  320. 

Usual  Practice 

The  practice  in  this  state  has  always  been  to  make  it  at  the 
close  of  the  opening  statement  of  the  counsel  for  plaintff. 

Sands  v.  Potter,  165  111.  397. 

■  But  if  plaintiff  make  noopening  statement,  where  there  are 
no  pleadings,  defendant  need  make  no  opening  statement  before 
plaintiff's  evidence  has  been  heard,  and  he  does  not  waive  the 
right  because  he  does  not  insist  on  making  it  in  advance  under 
such  circumstances. 

Hettinger  v.  Beiler,  54  App.  320. 

Discretion  of  Court 

It  is  a  matter  of  discretion  in  the  court  to  refuse  or  allow  the 
opening  statement  to  be  reserved  until  the  evidence  on  behalf  of 
the  plaintiff  has  been  heard. 

Sinclair  v.  Waddell,  200  111.   17. 

Or  for  the  defendant  in  criminal  case  to  be  allowed  to  reserve 
opening  statement  until  the  evidence  for  the  people  had  been 
heard. 

People  V.  Arnold,  248  111.   169. 
Cannon  v.  People,  141  111.  270. 

It  is  a  matter  within  the  discretion  of  the  trial  court  whether 
defendant  shall  be  allowed  to  reserve  his  opening  statement 


OPENING  STATEMENT  TO  JURY  297 

until  plaintiff  has  closed  his  evidence  or  be  required  to  make  it 
immediately  upon  the  heels  of  the  opening  statement  of  counsel 
for  plaintiff. 

Sands  v.  Poter,  165  111.  397- 

COURT  CANNOT  DIRECT  VERDICT  ON  OPENING 
STATEMENT: 

Must  Depend  Uinm  Evidence 

The  opening  statement  to  the  jury  can  not  be  treated  as  an 
admission  of  facts  binding  upon  the  client.  If  parties  are  en- 
titled to  a  trial  by  jury  on  the  issues  raised  by  the  pleadings,  the 
verdict  must  rest  upon  the  evidence  or  want  of  evidence  and  the 
court  can  not  treat  the  opening  statements  of  the  attorneys  as 
evidence  and  direct  a  verdict  thereon. 

Pictsch  V.  Pietsch,  245  111.  454. 
Martin  Co.  v.  Siegel  Co.,  108  App.  364. 
Lusk  V.  Throop,  189  111.  127. 
DeWane  v.  Hansow,  56  App.  575. 
Cf.  Wilson  V.  Larson,  210  App.  loi. 

If  the  jury  can  not  treat  statement  of  an  attorney  in  his  open- 
ing statement  as  to  what  the  evidence  would  show  as  an  admis- 
sion of  fact  binding  on  the  client,  and  consider  same  in  making 
up  their  verdict,  the  same  rule  must  necessarily  be  applied  to 
the  court.  A  suitor  might  lose  his  case  because  his  counsel  had 
omitted  or  mis-stated  something  in  the  opening.  It  is  undoubt- 
edly true  that  the  method  adopted  in  this  case  would  be  expedi- 
tious, and  if  there  were  no  omissions  or  defects  in  the  statement, 
and  it  was  certain  that  the  evidence  would  turn  out  in  accord- 
ance with  it,  the  court  might  bt  enabled  to  do  justice:  but  it 
would  be  a  still  more  expeditious  method  and  equally  conducive 
to  the  end  of  justice  for  the  court  to  call  up  the  attorneys  and 
examine  them  and  decide  the  case  on  what  they  say  before 
calling  a  jury,  whereby  much  time,  labor  and  expense  would  be 
saved. 

Pietsch  V.  Pietsch,  245  111.  454. 

Exception — Public  Policy 

Where  it  is  shown  by  the  opening  statement  of  counsel  for 
r'aintiff  that  the  contract  on  which  the  suit  is  brought  is  void 
as  being  either  in  violation  of  law  or  against  public  policy,  the 
court  may  and  should  direct  the  jury  to  find  the  verdict  for  the 
defendant. 

Martin  Co.  v.  Siepel  Co.,  108  App.  364. 
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In  General 

Original  After  Amendment 

ADMISSION  IN  EVIDENCE 

Generally 

To  Contradict  Deposition 
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TAKING  TO  JURY  ROOM 
May  be  Permitted 
Practice  Not  Commended 

READING  TO  JURY 
Informing  as  to  Issues 

Pleas  may  be  read  to  the  jury  for  the  purpose  of  informing 
them  as  to  the  issues. 

Shepard  v.  Mills,  70  App.  ^2. 
Bocker  V.  Hess,  34  App.  332. 

But  it  is  more  proper  Tor  a  party  to  state  the  position  of 
his  adversary  than  the  reading  of  his  pleadings. 

Coyne  v.  Averv',  189  111.  378. 

Though  where  counsel  states  to  the  jury  that  his  adversary 
has  changed  his  position  from  that  set  up  in  his  pleading,  party 
may  then  properly  read  his  own  pleading  and  assert  his  position. 

Chicago,  B.  &  Q.  R.  Co.  v.  Levy,  57  App.  365. 

Brll  of  particulars  may  be  read  to  jury  and  commented  upon. 

Miller  V.  Miller,  16  111.  296. 
Thompson  v.  Hovey,  43  III.   197. 
Cooke  V.  People,  231  111.  9. 

As  Admissions 

In  General 

A  fact  not  controverted,  standing  as  an  admitted  fact,  is  one 
which  a  party  has  a  right  to  avail  himself  of  before  the  jury. 
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Party  has  a  right  to  make  every  legitimate  use  of  the  pleadings 
in  a  cause. 

Lettick  V.  Honnold,  63  111.  335. 
McNail  V.  Welch,  26  App.  482. 
Fairbanks  v.  Badger,  46  App.  644. 

If  the  allegations  of  fact  or  any  of  them  set  up  in  a  pleading 
are  not  traversed,  those  not  so  traversed  are  to  be  considered 
as  admitted  and  the  pleadings  may  be  read  to  the  jury  to  show 
them. 

Feld  Y.  Loftus,  140  App.  530. 
Bocker  v.  Hess,  34  App.  332. 

For  this  purpose  they  need  not  be  formally  put  in  evidence. 

Lettick  V.  Honnold,  63  111.  335. 
Shepard  v.  Mills,  70  App.  ^2. 

Admissions  contained  in  pleadings  filed  in  a  cause  pending  in 
court  are  competent  proof  in  another  cause,  if  relevant. 

Burgcner  v.  Lippold,  128  App.  590. 

The  original  answer,  until  it  is  otherwise  ordered,  always 
remains  a  part  of  the  record,  and,  while  it  so  remains,  the 
defendant  is  bound  by  its  admissions,  and  a  retraction  of  them 
in  a  supplementary  answer  is  unavailing.  But  if  an  admission 
has  been  made  in  an  answer  improvidently  and  by  mistake,  the 
court  will  relieve  the  party  making  it  from  its  effects,  by  an 
order  directing  so  much  of  the  answer  as  contains  the  admission 
to  be  treated  as  no  part  of  the  record,  but  before  such  order 
will  be  made,  the  court  must  be  satisfied  by  affidavit,  that  the 
admission  was  made  under  a  misapprehension  or  by  mistake. 

Maher  v.  Bull,  39  111.  531. 

Original  After  Amendment 

As  a  general  rule  an  adverse  party  is  not  at  liberty  to  use 
unverified  first  pleadings  as  an  admission  to  overthrow  the 
amended  pleadings. 

Lambert  v.  The  Bell,  169  App.  500. 

Where  an  admission  contained  in  an  unsworn  original  bill  is 
stricken  out  it  is  not  conclusive  against  the  complainant  after  the 
amendment  is  made,  but  it  remains  as  evidence  against  the  com- 
plainant, to  be  considered  with  all  the  other  evidence. 

Bartlow  v.  Chicago,  B.  &  Q.  R.  Co.,  243  III.  332. 

If  the  mere  fact  that  one  amends  his  pleadings,  which  often 
becomes  necessary  either  through  surprise  during  the  trial  or 
counsel's  misapprehension  of  the  law  or  the  facts  when  drawing 
the  original  pleadings,  lays  his  good  faith  in  so  doing  open  to 
an  assault  before  the  jury,  the  benefit  from  the  right  to  amend, 
in  many  instances,  would  be  lost  and  the  value  seriously  impaired. 

Yuckman  v.  Considine,  175  App.  613. 
Lambert  v.  The  Bell,  169  App.  500. 
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ADMISSION  IN  EVIDENCE 
Genei-ally 

An  original  verified  pleading  may  be  admitted  in  evidence. 

Lambert  v.  The  Bell,  169  App.  500. 

If  admissions  are  general  and  not  limited  to  the  purposes  of 
trial,  they  may  be  proved  at  a  subsequent  trial  of  the  same  case. 

Allen  V.  United  States  Fidelity  Co.,  269  111.  234. 

The  circumstances  of  making,  if  pleading  be  admitted,  are 
subject  to  explanation  by  the  party  against  whom  they  are  offered. 

Lambert  v.  The  Bell,  169  App.  500. 

A  pleading  not  amended  until  on  a  second  trial  is  competent 
evidence. 

McNail  V.  Welsch,  26  App.  482^ 

Though  it  may  have  been  withdrawn  from  the  files. 

Daub  V.  Englebach,  109  111.  267. 
Blakeslee  v.  Blakeslee,  265  111.  48. 

Admissible  without  regard  to  whether  sworn  to  or  not. 

Mabry  v.  Haverstick,  175  App.  309. 
Daub  V.  Englebach,  109  111.  2(67. 

Even  though  the  original  answer  is  withdrawn  by  leave  of 
court  and  an  amended  answer  is  filed,  admissions  in  such  original 
answer  are  competent  evidence  against  the  defendant  filing  it. 

People's  Bank  v.  Wood,  207  App.  602. 

To  Contradict  Depositiofi 

Pleadings  can  not  be  introduced  in  evidence  to  contradict  the 
deposition  of  a  witness  who  was  not  a  party  to  the  suit  as  it 
was  finallv  tried. 

Harrison  v.  Thackaberry,  248  111.  512. 

Former  Pleadings 

All  pleadings  are  admissible  in  evidence,  their  weight  to  be 
determined  from  all  the  facts  and  circumstances  under  which 
they  are  made.  Attorneys  are  deemed  agents  of  their  clients 
for  the  purpose  of  making  admissions  in  all  matters  relating 
to  the  progress  and  trial  of  an  action.  Such  admissions  are 
treated  as  the  admissions  of  the  client.  Admissions  in  the  briefs 
of  the  attorneys,  made  during  the  trial  of  a  cause  are  admissions 
against  the  client  if  they  appear  to  be  made  by  his  direction 
and  from  his  personal  knowledge. 

Linn  v.  Clark,  295  111.  22. 

Allen  V.  United  States  Fidelity  Co.,  269  111.  234. 

Wadsworth  v.  Duncan,  164  111.  360. 

Daub  V.  Englebach,  109  111.  267. 

Great  Western  Tel.  Co.  v.  Mears,  154  111.  437. 

Schmisseur  v.  Beatrie,  147  111.  210. 

Robbins  v.  Butler.  24  111.  387. 

Cully  V.  People,  73  App.  501. 

Soaps  V.  Eichberg,  42  App.  375. 

Henry  Sons  Co.  v.  Mahoney.  07  App.  313. 

Mabry  v.  Haverstick,  175  App.  309. 
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But  copy  of  account  and  plea  of  set-off  filed  to  declaration  in 
another  case  are  not  admissible  without  the  declaration. 

Gardner  v.  Meeker,  169  111.  40. 

TAKING  TO  JURY  ROOM 
May  be  Permitted 

The  court  has  the  right,  if  requested  by  the  parties,  to  allow 
the  jury  to  take  the  pleadings  when  they  retire. 

City  of  E.  Dubuque  v.  Burhyte,  173  111,  553. 
Hanchett  v.  Haas,  219  111.  546. 
West  Chicago  St.  R.  Co.  v.  Buckley,  200  111.  260. 
Village  of  N.  Peoria  v.  Rogers,  98  App.  355. 

As  a  general  rule  where  any  of  the  pleadings  are  permitted 
to  go  to  the  jury  the  whole  of  the  pleadings  should  go. 

Lee  V.  T.  St.  L.  &  W.  Ry.  Co.,  184  App.  144. 

The  jury  have  the  right  to  take  the  declaration  to  their  room 
when  they  retire  to  consider  as  to  their  verdict,  else  they  would 
not  know  what  is  charged  in  the  declaration. 

Chicago,  N.  St.  Ry.  Co.  v.  McCarthy,  66  App.  667. 

Declaration  may  be  taken  to  jury  room  where  instructions, 
are  so  framed  as  to  be  meaningless  without  it. 

Boyrczka  v.  Janowski,  182  App.  97. 

Practice  Not  Commended 

But  the  practice  is  not  commended. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 
Austerlade  v.  Chicago  City  Ry.  Co.,  190  App.  92. 
Rink  V.  S.  W.  Ry.  Co.,  151  Aop.  429. 
Chicago  City  Ry.  Co.  v.  Reddick,  139  App.  160. 
North  Chicago  St.  Ry.  Co.  v.  Hutchinson,  92  App.  567. 
Wottowa  V.  Ridgley,  202  App.  384. 
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INTRODUCTION: 

In  General 

As  Affected  by  Opening  Statement 
Evidence  Competent  for  any  Purpose 
As  Affected  by  Stipulation: 

In  General 

One  Not  Party  to 

Of  Minors 

As  to  Pleadings 

Subsequent  Trial 

As  Affected  by  Admissions: 

Admissions  of  Counsel 
Persons  Incompetent  to  Make 

Uncontroverted  Fact 
Documentary 

OFFER  OF   EVIDENCE: 

Right  to  Make  Offer : 

In  General 

On  Cross-examination 

Necessity  of  Offer: 

No  Apparent  Releyaney 
Statement  of  Connecting  Eyidence 
Where  MateriaUty  Apparent 
Witness  Excluded  as  Incompetent 

Re-offer 

Evidence  Admissible  in  Part 
Presence  of  Jury 
Form  of  Offer: 
In  General: 

— Offer  in  General  Way 

— MiLst  Not  Be  Concltisions  of  Counsel 

— Must  Embody  Facts 

— Specificness  of  Offer 

— Evidence  Admissible  for  Specific  Purpose 

— Incompetent  Evidence 

— Witness  Produced 

Documentary: 

— Naming  Document  Insufficient 

— Documents  Produced 

— Offer  of  Portion  of  Document 

— Exhibits  en  Masse 

— Questioning  From  is  Not  Offer 

— Sustaining  Witness 
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Time  of  Offer: 

In  General 
Impeaching  Eyidenee 

ORDER  OF  PROOF: 

Rules  and  Practice: 
In  General: 

— Regular  Order 

— Usual  Practice 

— Determined  by  Party 

— Control  by  Counsel 

— Discretion  of  Court 

— Impeaching  Evidence 

— Documentary  Evidence 
Eyidenee  Dependent  on  Preliminary  Proof: 

— In  General 

— Promise  to  Connect 

— Degree  of  Preliminary  Proof  Required 

— Subsequent  Exclusion 
Anticipation  of  Defense: 

— Court  May  Permit 
Pending  Cross-examination 
Conduct  of  Trial : 
AffirmatiTe: 

— In  General 

Defense 
Rebnttal: 

— Rebuttal  Defined 

— General  Ride 

— Evidence  in  Chief  on  Rebuttal 

— Improper  Evidence  in  Rebuttal 

Snr-rebnttal: 

— In  General 

— Impeaching  or  Sustaining  Witness 

EXCLUSION   AND   SEPARATION  OF  WITNESSES: 

Statute 

Order  of  Separation  and  Exclusion: 
Discretion  of  Court 

Receiving  Testimony  After  Violation  of  Order: 

Discretion  of  Conrt 

Officer  of  Conrt 

Att4>mey  in  Case 

Party  Should  Not  Be  Depriyed  of  Eridence 

IVitness  Liable  for  Contempt 

Objection  Must  be  Supported  by  Proof 

LIMITING  WITNESSES: 

Generally 

Discretion  of  Court 
Main  Issue  in  Controversy 
Uncontroverted  Fact 
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C<dlateral  Fact 
Expert  Witnesses 
Particular  Issues: 

Insanity 

Value  or  I^amages 

Bepntation 

Impeachment 

When  Order  Should  be  Made 
Costs 

RECALLING  WITNESS: 

Further  Cross  Examination 
Correction  of  Testimony 
Cumulative  Evidence 
Recalling  by  Court 

HOLDING  CASE  OPEN  FOR  FURTHER  EVIDENCE; 

Discretion  of  Court 

RE-OPENING  CASE: 

Generally 

After  Party  has  Rested 

After  Both  Parties  have  Rested 

After  Evidence  Closed 

After  Motion  to  Instruct  Jury 

After  Arguments  Begun 

After  Instructions  Read 

After  Case  Submitted 

Cause  Heard  by  Court 

After  Finding  Announced 

Cause  Taken  Under  Advisem^it 

Notice 

Re-Opening  Case  Second  Time 

INTRODUCTION: 
In  General 

In  all  cases,  civil  or  criminal,  the  evidence  must  be  confined 
to  the  point  in  issue.  This  rule  excludes  evidence  of  all  collateral 
facts  or  those  which  are  incapable  of  affording  any  reasonable 
presumption  or  inference  as  to  the  principal  fact  or  matter  in 
dispute,  the  reason  being  that  such  evidence  tends  to  draw  away 
the  minds  of  the  jurors  from  the  point  in  issue. 

People  V.  King,  276  111.  138. 
Farris  v.  People,  129  III.  521. 
People  V.  Reed,  287  111.  606. 
People  V.  McDowell,  284  111.  501. 
People  V.  Cione,  293  111.  321. 

When  deciding  upon  the  admissibility  of  evidence  court  will 

assume  t^at  it  e«?tablishes  whatever  it  fairly  tends  to  prove. 
Miller  v.  Beder,  25  HI.  1^3. 
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All  evidence  tending  to  prove  material  facts,  or  either  of 
them,  is  admissible,  although  it  may  not  alone  establish  the  whole 
case 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Wall,  156  111.  189. 
Slack  V.  McLagan,  15  111.  242. 
Smith  V.  Gillett,  50  111.  290. 
Hough  V.  Cook,  bg  111.  581. 

But  evidence  which  does  not  tend  to  prove  any  issue  in  the 
case  should  not  be  received. 

Bordner  v.  Depler,  142  App.  526. 

Greek-American  Sponge  Co.  v.  Van  Buren,  208  App.  254. 

The  general  rule  is  that  all  facts  are  admissible  in  evidence 
which  naturally  and  logically  tend  to  prove  or  disprove  the  fact 
in  issue. 

Ohio  Vault  Co.  v.  Industrial  Board  of  Illinois,  277  111.  96. 

Evidence  will  not  be  received  which  is  not  relevant  to  the 
fact  in  issue,  for  one  of  the  principal  tests  of  admissibility  is 
the  connection  of  the  facts  proved  with  the  offense  charged. 

Ohio  Vault  Co.  v.  Industrial  Board  of  Illinois,  277  111.  96. 
People  V.  King,  276  111.  138. 

Evidence  which  has  a  natural  tendency  to  establish  the  fact 
in  controversy  should  be  admitted. 

Ohio  Vault  Co.  v.  Industrial  Board  of  Illinois,  277  111.  96. 
People  V.  Jennings,  252  111.  534. 

Whatever  testimony  tends  directly  to  show  the  defendant 
guilty  of  the  crime  charged,  is  competent.  The  test  of  admissi- 
bility is  the  connection  of  the  facts  proved  with  the  offense 
charged. 

People  V.  Buckncr,  281   111.  340. 
People  V.  Cione,  293  111.  321. 

Circumstantial  evidence  is  the  proof  of  certain  facts  and  cir- 
cumstances in  a  given  case  from  which  the  jury  may  infer  other 
connected  facts  which  usually  and  reasonably  follow  according 
to  the  common  experiences  of  mankind. 

Devine  v.  Delano,  272  111.  166. 
Gannon  v.  People.  127  III.  507. 
Peoria  &  P.  U.   Ry.  Co.  v.  Clayberg,  107  111.  644. 

Evidence  is  competent  which  tends  to  prove  the  issues  raised 
on  the  trial  and  which  comes  from  competent  sources.  Its 
weight  is  for  the  jury. 

Avery  v.  Moore,   133  111.  74. 

Evidence  offered  by  one  of  the  parties  to  prove  a  specified 
fact  and  ruled  out  on  the  objection  of  the  other  party,  can  not 
be  relied  on  by  the  latter  as  nroof,  or  the  admission  of  anything. 

Powell  V.  McCord,  121  111.  330. 
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Where  evidence  is  admissible  for  some  but  not  for  other  pur- 
poses, the  court  should  not  exclude  it  from  the  jury;  but  if 
it  be  apprehended  that  it  might  mislead  the  jury,  its  application 
should  be  directed  by  proper  instructions. 

Farwell  v.  Warren,  51*  111.  467. 

Harmon  v.  Peoria  Ry.  Co.,  160  App.  458. 

Marder,  Luse  &  Co.  v.  Leary,  35  App.  420. 

If  evidence  tends  to  prove  two  things,  one  of  which  is  proper 
and  the  other  improper,  it  should  go  to  the  jury  with  an  explana- 
tion from  the  court  of  its  legitimate  bearing. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clark,  108  111.  113. 
Webster  v.  Enfield,  10  111.  298. 
People  V.  Cione,  293  111.  321. 

It  is  not  for  the  court  to  determine  wh^t  the  evidence  proves, 

but  only  whether  it  would  tend  to  prove  the  issue. 
Iglehart  v.  Jemegan,  16  111.  513. 

That  evidence  when  introduced  failed  to  prove  what  was 
asserted  to  be  its  aim  in  its  introduction,  affords  no  reason  for 
refusing  in  advance  questions  eliciting  it  to  be  asked. 

Love  V.  Fellows,  61  App.  609. 

As  Affected  by  Opening  Statement 

A  party  is  not  confined  in  the  introduction  of  evidence  to 
the  statement  made  in  the  opening,  if  one  is  made. 

Pietsch  V.  Pietsch,  245  111.  454. 
Winefield  v.  Feder,  169  App.  480. 
Lusk  V.  Throop,  89  App.  509. 
DeWane  v.  Hanson,  56  App.  575. 

And  evidence  not  otherwise  competent  is  not  admissible  to 
discredit  a  statement  which  there  is  no  attempt  to  prove. 

Howard  v.  Illinois  T.  &  S.  Bank,  189  III.  568. 
Pennsylvania  Co.  v.  Backes,  35  App.  375. 

Evidence  Competent  for  any  Purpose 

Evidence,  if  competent  for  any  purpose,  must  be  admitted 
although  it  be  but  a  link  in  the  chain  afterward  to  be  given.  It 
is  no  objection  that  it  does  not  prove  plaintiffs  whole  case. 

Mijijhell  V.  Stone,  175  III.  261. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  People,  156  111.  189. 
Gallapfher  v.  Sinper  Mach.  Co.,   177  App.  108. 
Shiiltz  V.  Miller-Hamilton  Co..  189  App.  306. 
Jamieson  v.  People,  145  111.  357. 

And  althoue:h  it  is  inconinetent  ajrainst  a  co-party. 

Consolidated  Ire  Mach.  Co.  v.  Keifer,  134  III.  481. 
PeoT^^e  V.  Hae'^nov'.  ptfi  Til.  514. 
People  V.  Casey,  231  111.  261. 

As  Affected  by  Stipulation: 
In  General 

A  stinulation  of  fact  becomes  evidence  in  the  case. 

City  of  Chicago  v.  English,  180  111.  476. 
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A  Stipulation  by  a  party  as  to  facts  of  a  case,  so  long  as  it 
stands,  is  conclusive  upon  him  and  cannot  be  contradicted  by 
evidence  tending  to  show  the  facts  otherwise. 

City  of  Chicago  v.  Drexel,  141  111.  89. 

Culver  V.  Cougle,  165  111.  417. 

Telluride  Power  Co.  v.  Crane  Co.,  208  111.  218. 

Catlin  V.  Traders  Ins.  Co.,  83  App.  40. 

Darst  V.  Kirk,  132  App.  203. 

Lake  Erie  &  W.  R.  Co.  v.  Middlecoff,  150  111.  27. 

One  Not  Party  to 

A  stipulation  of  facts  can  not  be  used  as  evidence  against  or 
in  favor  of  others  not  parties  to  the  stipulation. 

Hoffman  v.  Schoyer,  143  III.  598. 
Of  Minors 
A  stipulation  of  fact  is  not  binding  upon  minors. 

Anderson  v.  Anderson,  191  111.  100. 
Knights  Templars  v.  Crayton,  209  111.  550. 
Turner  v.  Jenkins,  79  111.  228. 

As  to  Pleadings 

A  stipulation  to  introduce  all  proof  under  general  issue  does 
not  include  such  matters  as  are  required  by  the  practice  act  to 
be  under  plea  verified. 

Schuyler  County  v.  Missouri  Bridge  &  Iron  Co.,  256  111.  348. 
United  Workmen  v.  Zuhlke,  129  111.  298. 

Where  it  is  stipulated  that  the  plaintiff  may  introduce  any 

evidence  which  he  could  under  pleadings  properly  pleaded,  and 

necessary  to  make  out  his  case,  and  that  the  defendant  might 

do  likewise  as  to  his  defense,  under  the  general  issue,  this  is 

a  waiver  of  all  technicalities  and  consent  to  try  the  case  on  its 

merits. 

Whitehouse  v:  Halstead,  90  111.  95. 

Subsequent  Trial 

The  stipulation  of  facts  upon  which  a  trial  is  had  is  not  admis- 
sible on  second  trial  if  objected  to  by  either  party. 

People  V.  Vaughan,  282  111.  163. 
Rigdon  V.  Moore,  242  111.  256. 
City  of  Alton  v.  Foster,  207  111.  150. 
Hardin  v.  Forsythe,  99  111.  312. 

As  AflFected  by  Admissions: 

Admissions  of  Counsel 

An  attorney  may  admit  facts  on  the  trial. 

Wilson  V.  Spring,  64  111.  14. 

Leahy  v.  Stone,  115  App.  138. 

Hill  Con,  Co.  V.  Chicago  R.  I.  &  P.  Ry.  Co.,  174  App.  600. 

Meridan  Arc  Light  Co.  v.  Anderson,  in  App.  449. 

An  admission  of  counsel  in  open  court  with  respect  to  ques- 
tions in  issue  has  the  same  eflFect  as  testimony. 

Todd  V.  Daniels,  153  App.  223. 

Fidelity  &  Casualty  Co.  v.  Morrison,  129  App.  360. 

Kapischki  v.  Koch,  180  111.  44. 

Bechtel  v.  Knisely,  144  App.  551. 
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An  admission  supersedes  all  proof  upon  the  point-in  question 
and  it  is  proper  practice  to  reject  evidence  tending,  to  prove  a 
fact  which  has  already  been  admitted  by  the  opposite  party. 

Jenkins  v.  HoUingsworth,  83  App.  139. 

The  rule  is  that  admissions,  including  those  made  by  attorneys 
of  record,  bind  the  parties  in  all  matters  relating  to  the  progress 
and  trial  of  the  cause.  But  tjjey  must  be  distinct  and  formal 
and  made  for  the  express  purpose  of  alleviating  the  stringency 
of  some  rule  of  practice  or  of  dispensing  with  the  formal  proof 
of  some  fact  at  the  trial.  In  such  cases  they  are,  in  general, 
conclusive. 

Town  of  Carthage  v.  Buckner,  8  App.  152. 

Admissions  may  be  made  in  common  law  pleadings. 

West  Chicago  St.  Ry.  Co.  v.*  Loewe,  58  App.  606. 

But  plaintiff  can  not  use  one  plea  as  evidence  of  the  fact 
which  defendant  disputes  in  another  plea. 

Stuart  V.  Harris,  69  App.  668. 
Maxwell  v.  Hebel,  92  App.  510. 

Fenong  Incompetent  to  Make 

An  admission,  if  it  is  legally  an  admission,  must  be  made 
by  some  one  legally  capable  of  making  the  same.  In  respect 
to  the  effect  to  be  given  admissions  of  infants  and  persons  non 
compos  mentis  the  same  general  rule  is  applicable.  They  are 
not  bound  by  them.  They  can  neither  make  them  nor  authorize 
any  other  person  to  make  them  for  them. 

Seavems  v.  BroflFey,  155  App.  10. 

Chicago  City  Ry.  Co.  v.  Tuohy,  196  111.  410. 

Knights  Templars  v.  Cray  ton,  209  111.  550. 

Uncontroverted  Fact 

When  a  fact  is  sufficiently  established  and  is  not  controverted, 

the  court  may  properly  refuse  to  suffer  its  time  to  be  occupied 

in  hearing  further  evidence  on  that  point.  / 

Gray  v.  St.  John,  35  111.  222. 

West  Skokie  Drainage  Dist.  v.  Dawson,  243  Til.  175. 
Village  of  South  Danville  v.  Jacobs,  42  App.  533. 

Where  a  party  has  already  proved  a  certain  fact,  which  is 
not  disputed  by  his  adversary,  other  proof  to  the  same  effect 
may  be  rejected. 

Reynolds  v.  McCormick,  62  111.  412. 

Lake  Shore  &  M.  S.  Ry.  Co.  v.  Brown,  123  111.  162. 

A  trial  might  be  mischievously  delayed  if  a  party  were  per- 
mitted to  call  all  the  witnesses  he  chooses  to  prove  any  one 
particular  relevant  point,  and,  consequently,  when  such  point 
appears  to  the  court  to  be  satisfactorily  established,  the  further 
calling  of  witnesses  to  prove  it  may  be  stopped,  subject,  however, 
to  the  right  to  recall,  should  the  point  subsequently  be  disputed. 

Green  v.  Phoenix  Mut.  Ins.  Co.,  134  111.  310. 
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Documentary 

Identifying  a  document  by  the  reporter  is  not  admitting  it 
in  evidence. 

Casteel  v.  Millison,  41  App.  61. 

Notice  to  produce  does  not  render  admissible  documentary' 
evidence  otherwise  mcompetent. 

Marsh  v.  French,  62  App.  76.  ^ 

The  rule  is  that  if  the  cross-examining  counsel,  after  putting 
a  paper  in  the  hands  of  a  witness,  merely  asks  as  to  its  identity, 
his  adversary  will  have  no  right  to  see  the  document,  but  if 
the  paper  is  used  for  the  purpose  of  refreshing  the  memory  of 
the  witness,  or  if  any  question  be  put  regarding  its  contents, 
a  sight  of  the  document  may  then  be  demanded  by  the  opposite 
counsel. 

Casteel  v.  Millison,  41  App.  61. 
Harman  v.  1.  6i  jl.  \^oal  »^o.,  2^7  111.  36. 
Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  339. 

It  is  the  right  of  a  party  before  a  paper  has  been  introduced 
in  evidence,  to  examine  it. 

Casteel  v.  Millison,  41  App.  61. 

Party  can  not  introduce  document  in  evidence  during  the 
cross-examination  of  opposite  party. 

Wheeler  &  Wilson  Co.  v.  Barrett,  70  App.  222. 

OFFER   OF    EVIDENCE: 
Right  to  Make  OflFer: 

In  General 

The  examining  party  has  the  right  to  make  an  offer  to  prove 
the  facts  which  he  assumes  his  questions  will  elicit. 

Maxwell  v.  Hebel,  92  App.  510. 

Fidelity  &  Casualty  Co.  v.  Weise,  80  App.  499. 

Spitz cr  V.  Meyer,  198  App.  550. 


Counsel  have  the  right  to  make  an  offer  of  proof  for  th 
two-fold  purpose  of  informing  the  court  of  what  is  expected  to 
be  proved  and  of  preserving  an  exception  to  the  exclusion  of  the 
offered  evidence. 

Fidelity  &  Casualty  Co.  v.  W^eise,  80  App.  499. 

On  Cross-examination 

Offer  on  cross-examination  is  improper  if  subject-matter  of 

offer  is  not  competent  on  such  examination. 

Chicago  Addition  Mangle  Co.  v.  Lutes  Co.,  152  App.  329. 

Necessity  of  Offer: 
No  Apparent  Relevancy 

Evidence  having  no  apparent  relevancy  to  the  matter  in  con- 
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troversy  is -properly  excluded  where  there  is  no  statement,  as.  to 
what  the  party  offering  it  expects  to  prove. 

Cook  V.  Haussen,  51  App.  269. 

Brewer  v.  National  Un.  Bldg.  Assn.,  64  App.  161. 

Bradley  v.  Western  Casket  Co.,  185  App.  375. 

Where  no  statement  is  made  by  counsel  as  to  what  he  intended 
to  prove  by  a  witness  and  no  question  is  propounded  to  him 
from  which  it  can  possibly  be  inferred  that  he  knew  anything 
of  the  material  facts,  efror  in  sustaining  objection  to  question 
can  not  be  successfully  urged. 

Corcoran  v.  Poncini,  35  App.  130. 
Gaffield  v.  Scott,  33  App.  317. 
Nonotuck  Silk  Co.  v.  Levy,  75  App.  55. 
Howard  v.  Tedford,  70  App.  660. 
Beeler  v.  Webb,  113  111.  436. 

Statement  of  Connecting  Eyidence 

Or  where  evidence  is  not  competent  without  other  connecting 
evidence  and  it  is  not  stated  that  the  connecting  link  in  the 
chain  of  evidence  will  be  produced. 

City  of  Alton  v.  Hartford  Ins.  Co.,  ^2  111.  328. 

When  evidence  is  offered  which,  at  the  time  does  not  appear 
to  have  any  relation  to  the  case,  and  the  offer  to  introduce  it 
is  unaccompanied  by  a  statement  that  its  relevancy  will  appear 
in  the  progress  of  the  trial,  it  may  properly  be  rejected,  and 
its  exclusion  under  such  circumstances  will  not  become  erroneous 
because  it  may  afterwards  become  relevant  in  the  further  develop- 
ment of  the  case;  in  such  event  the  rejected  evidence  should 
be  offered,  again,  when,  if  excluded,  an  exception  would  lie. 

I^nergan  v.  Stewart,  55  111.  44. 

Where  Materiality  Apparent 

Where  the  materiality  and  relevancy  of  the  question  asked 
is  apparent,  it  is  not  necessary  upon  objection  to  make  an  offer 
to  prove. 

Hare  Co.  v.  Manly,  102  Apn.  570. 
Chicago  &  A.  R.  Co.  v.  Shenck,  131  111.  283. 

If  a  question  is  in  proper  form  and  clearly  admits  of  an 
answer  relevant  to  the  issue  and  favorable  to  the  party  on  whose 
side  the  witness  is  called,  the  party  is  not  bound  to  state  the 
facts  proposed  to  be  proved  by  the  answer  unless  the  court 
requires  him  to  do  so. 

Hartnett  v.  Boston  Store,  265  111.  331. 
Harris  v.   Schlink.  200  App.  202. 

Witness  Excluded  as  Incompetent 

If  a  witness  l3e  excluded  from  testifying  as  incompetent  an 
offer  as  to  what  he  will  testifv  to  is  not  essential  to  save  for 
review  the  question  of  his  competency. 

Kolber  v.  Frankenthal,   159  App.  382. 
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Nor  is  it  necessary,  after  the  court  has  refused  to  admit 
certain  evidence,  to  offer  it.  The  law  does  not  require  the  doing 
of  useless  or  frivolous  things. 

City  of  Lewiston  v.  Harrison,  282  111.  461. 

But  where  a  witness  sought  to  be  examined  is  competent  as 
to  certain  facts  but  not  as  a  general  witness  and  he  is  objected 
to  as  incompetent,  the  party  desiring  his  testimony  should  state 
what  he  proposes  to  prove  by  him  so  that  the  court  may  know 
it  is  proper,  otherwise  the  court  can  not  say  that  there  is  any 
error  in  refusing  to  allow  him  to  testify. 

Stuart  V.  Kirk,  69  111.  509. 
Hobbie  v.  Ogden,  72  App.  242. 
Geringer  v.  Novak,  117  App.  160. 
Winslow  V.  Newlan,  45  111.  145. 

Or  where  the  question  of  competency  is  one  of  the  age  of 
witness. 

Corcoran  v.  Poncini,  35  App,  130. 

Re-offer 

Where  counsel  obtains  the  ruling  of  the  court  that  proof 
sought  to  be  introduced  is  incompetent  and  has  saved  his  excep- 
tion, he  need  not  press  the  question  further. 

Mackin  v.  Blythe,  35  App.  216. 

But  the  rule  that  where  an  adverse  ruling  has  once  been 
obtained,  other  offers  governed  by  such  ruling  need  not  be  made 
has  no  application  to  questions  excluded  on  the  ground  of 
improper  cross-examination,  when  witness  is  again  on  the  stand. 

Hansen  v.  Miller,  44  App.  550. 

Nor  where  by  subsequent  evidence  the  evidence  rejecte3  has 
become  competent. 

International  Text  Book  Co.  v.  Mackhom,  158  App.  543. 

Court  is  not  bound  to  decide,  when  evidence  is  offered,  what 
effect  shall  be  given  it  at  a  subsequent  stage. 

Fapan  v.  City  of  Chicago,  84  III.  22"]. 

Evidence  Admissible  in  Part 

Where  the  offer  contains  some  matters  which  if  offered  alone 
should  be  received,  l)ut  also  contains  other  matters  not  competent, 
and  the  competent  and  incompetent  are  offered  together,  they 
are  rightfully  refused. 

Riemensnider  v.  Riemensnider,  170  App.  20Q 
Zinzer  v.  Sanitary  Dist.,  175  App.  g. 

Where  a  party  makes  a  tender  of  proof  of  certain  matters 
some  of  which  are  proper  and  some  improper,  the  court  may 
properly  reject  the  whole:  a  separate  tender  of  the  proper  evi- 
dence must  l)e  made. 

Cressey  v.  Kimmel,  78  App.  27. 
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It  is  not  the  duty  of  the  court  to  separate  the  legal  from,  the 
illegal,  but  the  whole  may  be  rejected. 

Donnan  v.  Donnan,  256  111.  244. 
People  V.  Venard,  168  App.  254. 

Evidence  of  itself  immaterial  may  be  competent,  if  inseparably 
interwoven  with  material. 

Sullivan  v.  Sullivan,  139  App.  378. 
City  of  Chicago  v.  Cohen,  139  App.  244. 

Presence  of  Jury 

Counsel  may  make  offer  in  presence  of  jury. 

Henrietta  Coal  Co.  v.  Campbell,  211  111.  216. 

If  the  court  should  be  of  the  opinion  that  statement  of  counsel 
is  not  made  in  good  faith  or  that  it  is  calculated  to  improperly 
influence  the  jury,  the  jury  may  be  ordered  to  retire  while  the 
statement  is  being  made  or  it  may  be  made  to  the  court  so 
as  not  to  be  heard  by  the  jury. 

Maxwell  v.  Hebel,  92  App.  510. 
Tucker  v.  Burkett,  49  App.  278. 

It  is  a  matter  of  discretion  with  the  trial  court. 

Henrietta  Coal  Co.  v.  Campbell,  211  111.  216. 
Illinois  Central  R.  Co.  v.  Whittaker,  122  App.  333. 

It  must  be  left  largely  to  the  discretion  of  the  trial  court 
to  determine  whether  an  offer  to  introduce  evidence  is  made  in 
a  legitimate  way  and  for  a  legitimate  purpose  or  whether  it 
is  made  for  the  purpose  of  improperly  influencing  the  jury  by 
uttering  in  their  presence  what  they  ought  not  to  hear. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  146  111.  353. 

It  is  for  the  trial  judge  to  pass  upon  the  admissibility  of 
evidence  and  during  an  investigation  as  to  the  admissibility  of 
evidence  much  may  be  stated  by  the  attorneys  and  heard  by 
the  jury  which  may  unjustly  affect  the  interests  of  one  party  or 
the  other  injuriously.  In  all  cases,  whether  civil  or  criminal, 
where  objection  is  made  to  the  competency  of  evidence  offered, 
and  the  question  depends  upon  facts  which  may  be  proved  or 
disproved,  it  is  the  duty  of  the  judge  to  hear  all  proper  evidence 
offered  on  either  side  and  adjudge  the  question  of  competency 
before  letting  the  challenged  evidence  go  to  the  jury.  And  this 
should  be  heard  out  of  the  presence  of  the  jury.  If  upon  such 
examination  of  facts  by  the  court,  it  decides  to  admit  the 
evidence,  it  is  for  the  jury  to  consider,  weigh  and  apply  it,  and 
if  it  be  rejected,  the  jury  has  no  legal  right  even  to  know  that 
it  was  offered. 

Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,  156  App.  541. 
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Form  of  Offer: 
In  General: 

— Offer  in  General  Way 

Offering  in  a  general  way  without  submitting  proposed  evi- 
dence specifically  is  insufficient. 

Goodrich  V.  City  of  Chicago,  218  111.  18. 
McLeod  V.  Andrews,  116  App.  646. 

— Must  Not  Be  Conclusions  of  Counsel 

An  offer  of  proof  consisting  only  of  the  statement  of  con- 
clusions of  counsel  is  too  indefinite.  The  language  or  the 
substance  of  it  should  be  stated  so  the  court  may  see  whether 
or  not  it  is  material. 

Court  of  Honor  v.  Dinger,  123  App.  406. 
Weld  V.  First  Nat.  Bank,  166  App.  8. 

— Must  Embody  Facts 

An  offer  of  proof  must  embody  an  offer  to  prove  facts  which 
will  establish  the  legal  claim  or  defense  relied  upon. 

Keegan  v.  Drew,  144  App.  588. 
1^  National  Bank  of  Decatur  v.  Board  of  Education,  205  App.  57. 

And  consistent  with  allegations. 

Kearney  v.  Aetna  Life  Ins.  Co.,  109  App.  609. 

Lake  Shore  &  M.  S.  Ry.  Co.  v.  Stock  Bank,  178  111.  506. 

Bell  V.  SenncflF,  83  111.  122. 

Counsel  should  make  statement  of  what  he  expects  the  witness 
will  answer. 

Itner  Brick  Co.  v.  Ashby,  198  111.  562. 

Home  Guardian  v.  Holt,  108  App.  578. 

Bailey  v.  Robinson,  244  111.  16. 

Abrahams  v.  Wooley,  243  111.  365. 

Kiesewetter  v.  Knights  of  Maccabees,  227  111.  48. 

W.  D.  Chemical  Co.  v.  Teel,  200  App.  118. 

— Specificness  of  Offer 

The  offer  must  specify  what  the  witness  would  state,  or  the 

specific  facts  that  could  be  proved  by  the  witness. 
Lucas  V.  Beebe,  88  111.  427. 
Beeler  v.  Webb,  113  111.  436. 
Vogel  V.  Murphy,  182  App.  631. 

And  must  not  be  an  offer  to  prove  conclusions. 
Martin  v.  Hertze,  224  111.  84. 

Offer  to  prove  allegations  of  petition  is  insufficient. 
I »  Stevens  v.  Newman,  68  App.  549. 

.  An  offer  of  evidence  must  be  so  specific  as  to  put  the  court 
in  the  wrong  -in  refusing  to  admit  it. 

Russell  V.  Lake,  68  App.  440. 

— Evidence  Admissible  for  Specific  Purpose 

^\'here  evidence  is  admissible,  not  generally,  but  for  some 
specific  purpose,  the  offer  should  designate  the  purpose. 

Davis  V.  Gibson,  70  App.  27^. 
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Evidence  inadmissible  for  purpose  offered  is  properly  excluded 
although  admissible  for  other  purposes. 

Village  of  Jefferson  v.  Chapman,  2^  App.  43. 

Where  evidence  offered  for  a  specific  purpose  has  been  declined, 
the  party  can  not  on  appeal  shift  his  ground  and  claim  that 
rejected  evidence  should  have  been  received  for  some  other 
purpose  not  stated. 

In  re  Story,  20  App.  183. 
Irwin  V.  Miller,  23  111.  401. 

— Incompetent  Evidence 

A  bare  offer  to  prove  certain  matters  under  a  question  not 
admissible  is  not  enough  to  make  the  rejection  error.  The  evi- 
dence offered  and  rejected  should  be  competent  to  prove  the 
offer. 

Phenix  Ins.  Co.  v.  Mechanics,  etc.  Bldg.  Assn.,  51  App.  479. 

— Witness  Produced 

He  should  put  a  witness  on  the  stand  and  proceed  far  enough 
to  put  the  question  and  allow  the  court  to  rule  upon  it  and  then 
state  what  was  expected  to  be  proved  by  the  witness,  if  he  is 
not  allowed  to  answer  the  question  asked. 

Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 

But  where  court  sustains  objections  to  a  material  question 
put  to  a  witness,  and,  after  counsel  has  stated  what  he  was 
offering  to  prove,  announces  that  no  evidence  on  that  subject 
will  be  received,  it  is  not  necessary,  in  order  to  preserve  rights 
depending  on  the  establishing  of  such  proof  to  call  all  the  wit- 
nesses on  the  subject  and  attempt  to  interrogate  each  one  of  them. 

Bartholow  v.  Davies,  276  111.  505. 

A  conversation  between  counsel  and  court  to  the  effect  that 
counsel  desired  to  offer  evidence  upon  a  certain  question  which 
the  court  declines  to  receive  does  not  amount  to  an  offer  of  the 
evidence. 

Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 
Nelson  v.  Miller,  195  App.  233. 

Documentary: 

— Naming  Document  Insufficient 

When  documentary  evidence  is  offered,  counsel  should  not 
merelv  name  the  document  but  should  disclose  its  contents. 

m  

rhi>aro  St.  Ry.  Co.  v.  Kopek,  68  App.  500. 

— Documents  Produced 

And  must  be  accompanied  by  documents  offered  or  witnesses 
called  and  questioned. 

Mprtin  v.  Hertz.  224  V\.  84. 
Stevens  V.  Newman,  68  App.  549. 
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The  court  must  be  informed  in  some  appropriate  way  of  what 
is  expected  to  be  proved  by  the  writings. 

Johnson  v.  Peoria  Ry.  Co.,  179  App.  304. 

Where  documents  were  marked  for  identification  and  counsel 
stated  he  wishes  to  submit  them  to  the  jury  and  one  is  read 
in  full  to  jury  and  the  other  stated  in  substance,  and  both  parties 
treated  them  as  in  evidence,  they  are  sufficiently  offered. 

Consolidated  Elec.  Sign  Co.  v.  Price,  192  App.  510. 

— Offer  of  Portion  of  Document 

A  party  offering  a  document  need  only  offer  such  portions 
thereof  as  he  may  deem  pertinent  and  material  to  his  case, 
subject  of  course  to  the  right  of  his  adversary  to  offer  and  read 
the  remainder  so  far  as  may  be  pertinent  and  material. 

Slingloff  V.  Bruner,  174  111.  561. 

Garrick  v.  Chamberlain,  97  111.  620. 

Glos  V.  Patterson,  195  111.  530.  * 

Gemberiing  v.  Grand  Trunk,  etc.,  Ry.  Co.,  192  App.  53. 

Vischer  v.  Northwestern  El.  Rjr.  Co..  171  App.  544. 

Imperial  Hotel  Co.  v.  Claflin  Co.,  55  App.  337. 

— Exhibits  en  Masse 
It  is  improper  to  offer  en  masse  a  l^rge  number  of  exhibits. 

Dowie  V.  Priddle,  116  App.  184. 

— Questioning  From  is  Not  Offer 

Where  party  reads  various  items  from  adversary's  account 
book  to  adversary's  witness  and  examines  him  as  to  such  items, 
he  does  not  thereby  make  such  book  or  any  part  of  it  evidence, 
nor  does  it  authorize  adversarv  to  read  the  books  in  evidence. 
Until  book  or  some  portion  thereof  is  offered  in  evidence  it 
can  not  be  read  in  evidence. 

First  Nat.  Bank  v.  Mansfield,  48  111.  494. 

— Sustaining  Witness 

A  party  has  no  right  to  introduce  documentary  evidence  on 
direct  examination  merely  to  show  that  it  does  not  contradict 
his  own  witness. 

Chicago  City  Ry.  Co.  v.  McLaughlin,  146  111.  353. 

Time  of  Offer: 
In  General 

Court  may  permit  evidence  to  be  admitted  after  argument 
of  counsel  when  offer  had  previously  been  made  and  evidence 
rejected. 

Fidelity  &  Casualty  Ins.  Co.  v.  Weise,  80  App.  499. 
Chicago  &  A.  R.  Co.  v.  Shenck.  131  111.  2S3. 

Imreachini^r  Evidence  « 

Having  laid  foundation  for  such  evidence  by  question  to 
witness  on  cross-examination  the  proper  time  to  offer  impeaching 


RECEPTION  OF  EVIDENCE  317 

evidence  would  be  when  it  came  turn  of  the  party  to  offer 
evidence. 

Peyton  v.  Village  of  Morgan  Park,  172  111.  102. 

ORDER  OF  PROOF: 

Rules  and  Practice: 
In  General  1 

— Regular  Order 

The  regular  and  logical  order  of  proof  was  established  to 
prevent  delay  and  unnecessary  waste  of  time,  but  it  is  by  no 
means  a  hard  and  fast  rule.  It  was  established  for  the  con- 
venience of  the  court  and  the  court  may  modify  it  in  its 
discretion. 

City  of  Decatur  v.  Vaughn,  233  111.  50. 

Evidence  should  be  pffered  in  the  order  of  its  occurrence; 
if  not,  it  should  be  received  only  on  assurance  of  further  proof. 

Lombard  v.  Cheever,  8  111.  469. 

— Usval  Practice 

The  usual  practice  is  that  the  party  upon  whom  the  burden 
of  proof  rests  must  in  the  first  instance  produce  all  the  proof 
he  proposes  to  offer,  and  after  his  adversary  has  closed  his 
proof,  he  may  only  introduce  such  proof  as  directly  rebuts  that 
of  his  adversary. 

Mueller  v.  Rebham,  94  111.  142. 
Craig  V.  Southhard,  148  111.  37. 

In  the  orderly  trial  of  a  cause  one  party  introduces  his  evidence 
and  then  the  other  party  is  heard.  It  is  not  the  proper  method 
to  mingle  the  testimony  of  the  defendant  with  that  of  the  plaiii- 
tiff  unless  there  is  something  to  warrant  the  suspension  of  the 
ordinary  rule. 

Chicago  City  Ry.  Co.  v.  Matthieson,  212  III.  292. 

The  strict  rule  is  that  a  party  must  try  out  a  case  when  he 
commences.  After  he  has  rested,  neither  party  can,  as  a  matter 
of  right,  introduce  any  further  evidence  which  may  be  properly 
considered  testimony  in  chief. 

McEniry  v.  Tri-City  Ry.  Co.,  179  App.  152. 
City  of  Sandwich  v.  Dolan,  141  111.  430. 
Frink  v.  Armstadt,  201  App.  419. 

It  is  the  duty  of  defendant  to  complete  his  proofs  before 
resting. 

Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 

— Determined  by  Party 

A  party  has  an  absolute  right  to  prove  his  case  according  to 
his  own  theory  and  in  total  disregard  of  any  theory  of  his 
adversary  in  respect  to  the  case. 

Ordway  v.  Buckingham,  152  App.  45. 
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A  party  has  a  right  to  introduce  his  evidence  in  the  order 
he  may  prefer,  subject  to  the  discretion  of  the  court,  provided 
he  will  connect  it  and  thus  render  it  material  to  the  issue. 

Mix  V.  Osby,  62  111.  193. 
Wilding  V.  Horner,  50  111.  50. 

Court  can  not  control  order  of  proof  so  long  as  it  is  competent 
and  pertinent  in  other  respects. 

Walker  v.  City  of  Chicago,  56  111.  277. 

A  party  is  not  to  be  controlled  in  the  order  of  his  testimony, 
as  to  what  portion  of  it  shall  be  first  introduced. 

City  of  Alton  v.  Hartford  Ins.  Co.,  72  111.  328. 

— Control  by  Counsel 

The  order  in  which  a  party  shall  offer  his  evidence  is  for 
his  counsel  to  determine,  unless  it  is  made  to  appear  to  the  court 
that  some  undue  advantage  of  the  opposing  party  is  thereby 
attempted. 

McDaniel  v.  Logi,  143  111.  487. 

— Discretion  of  Court 

The  order  in  which  evidence  shall  be  received  is  a  matter 

resting  wholly  in  the  discretion  of  the  trial  court. 
Floto  V.  Floto,  233  111.  605. 

City  of  Decatur  v.  Vaughn,  233  111.  50. 

Mayer  v.  Brensinger,  180  III.  no. 

Board  of  Comrs.  of  Cook  County  v.  Harley,  174  111.  412. 

Wheeler  &  Wilson  v.   Barrett,  172  111.  610. 

Crane  v.  People,  168  111.  395. 

Upstone  V.  People,  100  111.  169. 

Collins  V.  People,  98  111.  584. 

Brennan  v.  People,  113  App.  361. 

Busse  V.  Hemp,  48  App.  195. 

The  order  of  testimony  both  as  regards  the  examination  of 
particular  witnesses  and  the  general  course  of  the  trial  is  within 
the  discretion  of  the  court. 

McEniry  v.  Tri-City  Ry.  Co.,   179  App.  152. 

Ordinarily  a  defendant  can  not,  by  cross-examining  a  witness 
for  plaintiff,  except  by  consent  of  the  parties  and  permission  of 
the  court,  open  up  his  own  defense  by  interrogating  the  witness 
as  his  own  witness. 

Wheeler  &  Wilson  v.  Barrett,  172  111.  610. 

The  same  rule  applies  to  adversary  testifying  as  a  witness 
but  is  within  the  discretion  of  the  court. 

Weskalnies  v.  Hesterman,  288  111.  199. 

Courts  do  not  stand  on  the  order  of  the  proof  if  during  the 
trial  sufficient  proof  be  introduced. 

Flock  V.  Williams,  175  App.  319. 
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The  admission  of  evidence  out  of  its  order  is  discretionary. 

Vocke  V.  Peters,  58  App.  338. 

City  of  Chicago  v.  Saldman,  129  App.  282. 

Offner  v.  Chicago  &  Erie  R.  Co.,  174  App.  82. 

Northwestern  Benev.  &  Mut.  Aid  Assn.  v.  Cain,  21  App.  471. 

And  the  exercise  of  such  discretion  is  not  reviewable. 

Hartrich  v.  Hawes,  202  111.  334. 

Indiana,  D.  &  W.  Ry.  Co.  v.  Hendrain,  190  111.  501. 

First  Nat.  Bank  of  Hoopeston  v.  Lake  Erie  &  W.  R.  Co.,  174  111.  36. 

City  of  Sandwich  v.  Dolan,  141  111.  430. 

Frink  v.  Armstadt,  201  App.  419. 

Wenger  v.  Strobel  Steel  Cons.  Co.,  170  App.  383. 

The  court  may  allow  introduction  of  evidence  out  of  its  usual 
order  in  order  to  economize  time. 

Kitson  V.  Farwell,  30  App.  341. 

Ordinarily,  permission  to  introduce  evidence  out  of  its  usual 
order  will  only  be  granted  on  due  cause  being  shown,  as  that 
material  evidence  in  chief  was  omitted  by  accident  or  inad- 
vertence. 

City  of  Sandwich  v.  Dolan,  141  111.  430. 
Frink  v.  Armstadt,  201  App.  419. 

The  discretion  should  be  so  exercised  that  neither  party  will 
be  taken  by  surprise  or  deprived  of  an  opportunity  without 

notice  to  introduce  evidence  in  contradiction. 

Floto  V.  Floto,  233  111.  605. 
Mueller  v.  Rebham,  94  111.  142. 

— Impeaching  Evidence 

The  proper  time  for  admission  of  impeaching  statements  of 
witness  for  defendant,  is  when  plaintiff  presents  his  case  in 
rebuttal.  The  introduction  of  impeaching  evidence  during^  the 
examination  of  a  witness  is  not  in  accordance  with  the  ordinary 
rule  of  introduction  of  evidence. 

Chicago  City  Ry.  Co.  v.  Matthieson,  212  111.  292. 

— Documentary  Evidence 

Defendant  is  not  entitled  to  introduce  documentary  evidence 
until  plaintiff  has  closed  his  case  in  chief. 

Osgood  V.  Poole,  165  App.  63. 

Eyidence  Dependent  on  Preliminary  Proof: 
— In  General 

Evidence  should  be  offered  in  a  due  and  orderlv  manner  and 
preliminary  proof  first  required. 

People  V.  Coiirson,  87  App.  254. 
McClure  v.  Osborne,  86  App.  465. 
Schmitt  V.  Kurrus,  234  111.  578. 

It  often  happens  that  a  case  must  be  established  by  a  number 
of  facts,  any  one  of  which  by  itself  would  l^e  of  little  weight,  but 
all  of  which  taken  together,  would  prove  the  issue.     Evidence 
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which  standing  alone  may  not  be  sufficient  to  make  out  a  case, 
may  aid  in  doing  so.  Testimony  not  manifestly  relevant  should 
not  be  excluded  where  its  relevancy  may  be  made  to  appear  by 
proof  aliunde.  The  question  is  whether  the  offered  proof  tends 
to  support  the  defense  or  cause  of  action.  All  evidence  tending 
to  prove  either  of  the  material  facts  is  admissible,  although  it 
may  not  alone  establish  the  whole  case. 

Central  Ry.  Co.  v.  Allmon,  147  111.  471. 
City  of  Chicago  v.  Dalle,  115  111.  386. 

Where  evidence  is  offered  which  is  competent  and  material 
when  connected  with  proof  of  another  fact,  and  is  objected  to 
generally  for  its  want  of  competency,  it  is  error  to  reject  same. 
If  not  followed  by  the  other  proof  it  may  be  regulated  by  in- 
structions. 

Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Lynch,  67  111.  149. 

It  is  the  right  of  a  party,  when  he  offers  evidence  in  its  proper 
order,  which  proves  or  tends  to  prove  any  necessary  fact  in  the 
case,  to  have  it  go  to  the  jury,  for  the  reasonable  presumption 
is  that  it  will  be  followed  by  such  other  proof  as  is  necessary 
for  its  proper  connection,  and  if  it  is  not  it  then  becomes  irrele- 
vant and  if  desired,  may  be  withdrawn  from  the  jury. 
Rogers  v.  Brent,  10  111.  573. 

While  a  party  is  not  to  be  controlled  in  the  order  of  his  testi- 
mony, as  to  what  portion  of  it  shall  be  first  introduced,  yet  if 
he  fails  to  state  he  will  show  the  connecting  link  in  his  chain  of 
evidence  and  does  not  show  it,  the  offered  evidence  should  be 
excluded. 

City  of  Alton  v.  Hartford  Ins.  Co.,  72  III.  328. 

It  is  proper  to  exclude  evidence  which  is  irrelevant,  where  it 
does  not  appear  that  other  evidence  will  be  produced  to  render  it 
relevant. 

Welch  V.  Zerger,  29  App.  348. 

Examination  of  witness  from  exhibit  mav  he  allowed  without 
proper  preliminary  proof  where  same  is  afterwards  supplied. 

Williams  v.  City  of  Carterville,  97  App.  160. 

— Promise  to  Connect 

It  is  proper  to  permit  testimony  to  be  offered  upon  promise 
of  counsel  to  subsequently  connect  it  with  the  transaction  in 
issue,  but  testimony  admitted  under  such  circumstances  should 
always  be  excluded  afterwards,  on  motion,  unless  its  relevancy 
to  issue  is  shown.  But  undoubted  evidence  connecting  such 
evidence  is  not  necessary.  Tf  srfficient  evidence  is  offered  to 
make  it  a  fair  question  for  the  jury  to  determine,  such  evidence 
should  not  be  excluded,  but  if  the  subseanent  evidence  does  not 
tend   to  connect   such   testimonv   with   the   issues   involved,   it 
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should  be  excluded  when  the  court  is  asked  to  do  so  at  the  close 
of  all  the  evidence  of  the  party  offering  such  testimony. 

People  V.  Smith,  254  111.  167. 

Matthews  v.  Reinhardt,  149  111.  635. 

Italian-Swiss  Col.  v.  Pease,  194  111.  98. 

Pittsburgh,  F.  W.  &  C.  R.  Co.  v.  Moore,  no  App.  304. 

Same  rule  applies  to  documentary  evidence. 

Lonergan  v.  Stewart,  55  III.  44. 

* 

And  at  close  of  party's  evidence,  if  such  connection  is  not 
made,  adverse  party  should  renew  motion  to  strike  out  such 
evidence  and  in  absence  of  such  motion,  error  is  waived. 

Chicago  City  Ry.  Co.  v.  Hyndshaw,  116  App.  367. 

And  where  counsel  does  not  so  introduce  connecting  evidence, 
but  evidence  introduced  by  opposite  party  makes  the  testimony 
admissible,  no  error. 

Pioneer  Stock  Powder  Co.  v.  Washburn,  201  App.  361. 

— Degree  of  Preliminary  Proof  Required 

It  is  not  necessary  that  the  party  on  whose  behalf  testimony 
is  received  upon  the  promise  of  counsel  to  show  its  materiality 
subsequently,  should  afterwards  connect  it  by  undoubted  evi- 
dence. If  sufficient  evidence  is  offered  to  make  it  9  fair  question 
of  fact  for  the  jury  to  determine,  such  evidence  should  not  be 
excluded. 

People  V.  Smith,  254  111.  167. 

— Svbsequent  Exclusion 

Where  evidence  is  offered  which,  at  the  time,  does  not  appear 
to  have  any  relation  to  the  case,  and  the  offer  to  introduce  is 
not  accompanied  by  a  statement  that  its  relevancy  will  appear 
in  the  progress  of  the  trial,  it  may  properly  be  rejected  and  its 
exclusion  under  such  circumstances  will  not  become  erroneous 
because  it  may  afterwards  become  relevant  in  the  further  develop- 
ment of  the  case ;  in  such  event  the  rejected  evidence  should  be 
offered  again ;  when,  if  excluded,  exception  will  lie. 

Lonergan  v.  Stewart,  55  111.  44. 
Dunning  v.  Matthews,  16  111.  308. 
Comstock  V.  Gage,  91  111.  328. 

If  subsequent  evidence  is  not  offered,  or  that  offered  does 
not  tend  to  connect  the  evidence  conditionally  admitted,  with  the 
issues  involved,  it  should  be  excluded  when  the  court  is  asked 
to  do  so  at  the  close  of  all  the  evidence  of  the  party  offering  such 
testimonv. 

People  V.  Smith,  254  111.  167. 
Williams  v.  Claytor,  2  111.  502. 
Matthews  v.  Reinhardt,  149  111.  635. 
Schmitt  V.  Kurrus,  234  111.  578. 

21 
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And  where  evidence  is  refused  admission  on  general  objection, 
the  court  sustaining  the  objection  for  the  sole  reason  as  to  order 
of  proof,  should  so  state. 

Tumes  v.  Johnson,  179  App.  32. 

Anticipation  of  Defense: 

— Court  May  Permit 

The  court  in  its  discretion  may  allow  plaintiff  to  anticipate  a 
suggested  defense  and  produce  evidence  to  refute  it. 

Wilkinson  v.  Aetna  Ins.  Co.,  240  111.  205. 
Dimmick  v.  Downs,  82  111.  570. 
Hall  V.  Barnes,  82  111.  228. 
Lloyd  V.  Kelly,  48  App.  554. 

Party  anticipating  that  evidence  will  be  introduced  in  rebuttal 
may  introduce  same. 

Kenny  v.  Marquette  Cement  Co.,  149  App.  173. 

The  court  may  permit  a  party  to  introduce  evidence  in  support 
of  his  case  or  defense  during  the  cross-examination  of  his  ad- 
versary's witnesse.s,  but  the  refusal  of  such  permission  is  not 
error. 

McEniry  v.  Tri-City  Ry.  Co.,  179  App.  152. 

In  slander  for  having  charged  plaintiff  with  having  confessed 
to  a  person  that  she  stole  money  of  another,  when  defendant  setk^ 
to  justify,  there  is  no  error  in  allowing  plaintiff  to  prove  by  such 
person  that  no  confession  was  made,  before  defendant  had 
offered  any  evidence  in  reference  to  the  alleged  confession. 

Hintz  V.  Graupner,  138  111.  158. 

But  in  an  action  to  recover  damages  for  alleged  libel,  it  is 
improper  to  permit  plaintiff,  in  the  first  instance,  before  any 
other  evidence  is  given,  to  introduce  witnesses  to  testify  as  to 
his  general  character. 

Aetna  Ins.  Co.  v.  Paul,  23  App.  611. 

Permitting  evidence  proper  in  rebuttal  to  be  introduced  in 
chief  is  not  justified  by  the  fact  that  adversary  has  stated  in  his 
opening  statement  what  he  expects  to  prove. 

Barrett  v.  People,  220  111.  304. 

How  far  plaintiff  should  proceed  in  his  proof  in  anticipation 
of  the  defense  is  regulated  by  the  discretion  of  the  judge,  accord- 
ing to  the  circumstances  of  the  case. 

Mayer  v.  Brensinper.  180  111.  no. 
City  of  Decatur  v.  Vaughn,  233  111.  50. 

The  order  in  which  evidence  should  be  heard  and  the  right  of 
the  plaintiff  to  proceed  in  the  first  instance  with  proof  to  antici- 
pate the  defense  are  matters  of  discretion  resting  solely  with  the 
judge  before  whom  the  trial  is  had  and  are  not  subject  to  re- 
vision or  exception. 

Mayer  v.  Brensinger,  180  111.  no. 

City  of  Decatur  v.  Vaughn,  233  111.  50. 
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Pending  Cross-examination 

Except  by  consent  of  parties  and  permission  of  court,  a  defend- 
ant cjin  not  on  cross-examination  of  plaintiff's  witnesses,  open 
up  his  defense  by  interrogating  such  witness  in  chief. 

Wheeler  &  Wilson  v.  Barrett,  172  111.  610. 

Court  in  the  exercise  of  sound  discretion  may  permit  party 
during  cross-examination  of  his  adversary  to  make  him  his 
own  witness  and  examine  him  as  such. 

Weskalines  v.  Hestennan,  288  111.  199. 

It  is  proper  for  the  court  to  refuse  to  allow  a  party  to  intro- 
duce evidence  during  the  cross-examination  of  a  witness  for  the 
adverse  party. 

Wheeler  &  Wilson  v.  Barrett,  70  App.  222. 
Freehill  v.  Hueni,  103  App.  118. 

Impeaching  evidence  should  not  be  offered  during  cross- 
examination  of  witnesses,  but  when  party  presents  his  case  in 
rebuttal. 

Payton  v.  Morgan  Park,  172  111.  102. 

Chicago  City  Ry.  Co.  v.  Matthieson,  212  111.  292. 

Ccmduct  of  Trial: 

AffirmatiTet 
— In  General 

The  usual  practice  is  that  the  party  upon  whom  the  burden  of 
proof  rests,  must  in  the  first  instance,  produce  all  the  proof  he 
proposes  to  offer. 

Mueller  v.  Rebhan,  94  111.  142. 
Craig  V.  Southard,  148  111.  37. 

A  party  must  try  out  his  case  when  he  commences. 

McEniry  v.  Tri-Cit>'  Ry.  Co.,  179  App.  152. 

A  plaintiff  should  not  be  permitted  to  reserve  a  part  of  his 
evidence  in  chief,  to  be  brought  forward  in  rebuttal  and  thereby 
obtain  an  undue  advantage  over  his  adversary.  But  plaintiff  is 
not  bound  to  anticipate  defense  and  produce  evidence  to  contra- 
dict it  before  defendant  makes  his  case. 

Chicago,  S.  F.  &  C.  Ry.  Co.  v.  Phelps,  125  111.  482. 

Defense 

It  is  not  proper  for  defendant  to  present  his  defense  by  piece- 
meal, a  part  when  plaintiff  has  rested  and  then  another  part 
when  plaintiff  has  finished  his  rebuttal. 

City  of  Sandwich  v.  Dolan,  141  111.  430. 

It  is  the  duty  of  defendant  to  complete  his  proofs  before 
resting. 

Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 

When  the  plaintiff,  holding  the  affirmative  of  the  issue,  has 
given  all  the  evidence  he  proposes  to  offer  in  support  of  the 
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issue,  the  defendant  shall  then  introduce  all  proof  in  contra- 
diction of  the  proof  adduced  by  plaintiff  and  establishing  matters 
of  defense,  and  the  plaintiff  may  then  rebut  affirmative  evidence 
introduced  by  the  defendant. 

City  of  Sandwich  v.  Dolan,  42  App.  53. 
Rebuttals 

— Rebuttal  Defined 

Rebutting  evidence  is  that  which  is  produced  by  plaintiff  to 
explain,  repel,  coimteract  or  disprove  the  evidence  given  by 
defendant. 

City  of  Sandwich  v.  Dolan,  141  111.  430. 

To  rebut  means  to  contradict  by  counter  proof  or  repel  by 
opposing  testimony, 

Kelly  V.  People,  229  111.  81. 

— General  Rtde 

It  is  an  unvarying  rule  that  the  parties  seeking  to  rebut  can 
introduce  no  testimony  which  has  not  a  direct  tendency  to  con- 
tradict or  explain  that  which  has  been  received. 

The  People  v.  Baker,  290  111.  349. 

Questions  in  rebuttal  should  either  be  limited  to  the  specific 
matter  sought  to  be  admitted  or  denied,  or  else  should  be  so 
framed  as  to  call  for  a  categorical  admission  or  denial  of  the 
specific  statement  sought  to  be  rebutted. 

Ordway  v.  Buckingham,  152  App.  45. 

Material  evidence  should  not  be  received  in  rebuttal,  being 
properly  evidence  in  chief. 

Bisencon  v.  Walters,  203  App.  28. 

As  a  matter  of  right  a  party  holding  the  affirmative  can  intro- 
duce in  rebuttal  only  such  evidence  as  tends  to  answer  new 
affirmative  matter  introduced  by  his  adversary. 

Ordway  v.  Burkinffham.  152  App.  45. 

Gray  v.  Bonfield.  50  App.  381. 

Illinois  Central  R.  Co.  v.  Harris,  63  Apo.  172. 

FitzPatrick  v.  Bloomington  City  Ry.  Co.,  73  App.  516. 

It  is  a  matter  of  strict  right  to  introduce  evidence  to  rebut 
such  proof. 

Ordwav  v   Buckingham,  m2  App.  45. 

Erie  City  Iron  Works  v.  Dempsey,  77  App.  667. 

Batchelor  v.  Union  Stock  Yards,  88  App.  395. 

Johnson  v.  Breaton,  i  Aop.  293. 

Gifford-Woods  Co.  v.  Western  Fuel  Co.,  209  App.  357. 

A  plaintiff  may  prove  his  case  reefardless  of  the  defendant's 
theory  of  defense  and  is  entitled,  after  defendant  has  developed 
his  theory  by  evidence,  to  rebut  such  evidence  of  the  defendant. 

Ordway  v.  Buckingham,  152  App.  45. 
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After  plaintiff  has  rested  his  case  and  evidence  for  the  defend- 
ant has  been  received,  the  plaintiff  can  not  regularly  put  in  evi- 
dence except  to  deny  or  explain  evidence  produced  by  the  de- 
fendant. 

Chicago  City  Ry.  Co.  v.  McMeen,  70  App.  220. 

A  party  has  a  right  to  introduce  relevant  evidence  to  rebut 
that  of  his  adversary. 

Pronskcvitch  v.  Chicago  &  A.  R.  Co.,  232  111.  136. 
Grace  v.  Larson,  227  111.  loi. 
Kenna  v.  Calumet,  H.  &  S.  E.  R.  Co.,  206  App.  17. 
Rommel  Bros.  v.  Wenks,  186  App.  369. 

Evidence  as  to  a  fact  that  has  not  been  made  a  question  by  the 
opposite  party  at  any  point  in  the  case,  is  not  admissible  as  re- 
butting testimony. 

Bois  V.  Henney,  32  111.  130. 

Evidence  which  does  not  rebut  anything  brought  out  by  oppo- 
site party  may  be  refused. 

Cook  &  Rathbone  v.  Sanitary  Dist.,  177  111.  599. 
Sontag  V.  Gooding,  85  111.  452. 

— Evidence  in  Chief  on  Rebuttal 

The  admission  in  rebuttal  of  evidence  properly  admissible  in 
chief  is  always  a  matter  of  discretion  of  the  trial  court  and  is  not 
subject  to  review  except  in  cases  of  gross  abuse. 

Wunderlich  v.  Buerger,  287  111.  440. 

Washington  Ice  Co.  v.  Bradley.  171  111.  255. 

First  Nat.  Bank  v.  Lake  Erie,  &  W.  R.  Co.,  174  111.  36. 

Kelly  V.  Northwestern  El.  Ry.  Co.,  177  App.  149. 

Simons  v.  People,  150  111.  66. 

Illinois  Central  R.  Co.  v.  Harris,  63  App.  172. 

Chicago  &  W.  I.  R.  Co.  v.  Maroney,  95  111.  179. 

Blackburn  v.  Mann,  85  111.  222. 

Concord  Apt.  House  Co.  v.  Alaska  Ref.  Co.,  78  App.  682.  . 

Where  testimony  which  might  properly  have  been  introduced 
as  proof  in  chief  is  oflfered  by  the  plaintiff  in  rebuttal,  it  is 
discretionary  with  the  trial  court  whether  such  testimony  shall 
be  admitted  or  not. 

First  Nat.  Bank  v.  Lake  Erie  &  W.  R.  Co.,  174  111.  36. 
City  of   Sandwich  v.   Dolan,   141   111.  430. 
Rabberman  v.  Pierce,  yj  App.  405. 
Stinchfield  v.  City  of  Chicago,  60  \pp.  338. 
Wenger  v.  Strobel  Steel  Co.,  170  App.  383. 

Evidence  properly  a  part  of  defendant's  case  in  chief  may  be 
refused  by  the  court,  after  defendant  closed  case  and  plaintiff 
has  offered  evidence  in  rebuttal. 

Williard  V.  Pettit.  153  111.  663. 
Chamberlain  v.  Chamberlain,  116  111.  480. 
Mosher  v.  Rogers,  117  111.  446. 
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As  a  matter  of  discretion,  courts  may  and  often  do  allow  in 
rebuttal,  evidence  which  should  have  been  given  in  chief,  but  a 
refusal  to  do  so  is  not  error. 

Gray  v.  Bonheld,  59  App.  381. 

Especially  if  the  subject  has  been  covered  on  the  case  in  chief. 
A  court  is  not  obliged  to  permit  party  to  present  his  case  a 
second  time. 

Kuzuik  V.  Orient  Ins.  Co.,  73  App.  201. 

Evidence  properly  a  part  of  the  case  in  chief  may,  in  the 

discretion  of  the  court,  be  introduced  by  party  in  rebuttal. 
Floto  V.  l^loto,  233  111.  605. 

The  admission  or  exclusion  of  evidence  in  rebuttal  is  a  matter 
resting  in  the.  discretion  of  the  court. 

Franklin  v.  Crum,  171  IlL  378. 
Wickencamp  v.  Wickencamp,  ^^  111.  92. 
City  of  Chicago  v.  Johnson,  98  111.  618. 
Parry  v.  Parry,  189  App.  452. 
Bridewell  v.  Utt,  205  App.  07. 
Griffiths  V.  Sanitary  Dist.,  174  App.  100. 
Eckhart  v.  People,  116  App.  408. 

Court  may  permit  plaintiff  to  testify  in  rebuttal  to  matter  not 
touched  on  in  his  examination  in  chief,  although  other  witnesses 
for  plaintiff  have  testified  to  same  matter. 

Falvai  v.  Calumet  &  S.  C.  Ry.  Co.,  177  App.  125. 

After  he  has  rested,  neither  party  can,  as  a  matter  of  right, 
introduce  any  further  testimony  which  may  be  properly  consid- 
ered testimony  in  chief. 

McEniry  v.  Tri-City  Ry.  Co.,  174  App.  152. 

The  admission  on  rebuttal  of  evidence  properly  admissible  in 
chief  is  within  the  discretion  of  the  court  and  the  exercise  of 
such  discretion  is  not  reviewable. 

Beyer  v.  Peoria,  B.  &  C.  T.  Co.,  156  App.  47.* 
Hartrich  v.  Hawes,  202  III.  334. 
Cleveland  Seed  Co.  v.  Moore,  142  App.  615. 
Washington  Ice  Co.  v.  Bradley,  70  App.  313. 
Illinois  Central  R.  Co.  v.  Harris,  63  App.  172. 
Wenger  v.  Stroebel  Cons.  Co.,  170  App.  383. 

And  the  exercise  of  such  discretion  is  never  regarded  as  suf- 
ficient ground  to  reverse  judgment  unless  some  injury  has  bee*' 
occasioned  to  the  party  complaining. 

Wimderlich  v.  Buerger,  287  111.  440. 

Indiana,  D.  &  W.  Ry.  Co.  v.  Hendrian,  190  111.  501. 

Argo  V.  People,  78  App.  246. 

It  is  in  the  discretion  of  the  court  to  allow  evidence  that  has 
been  overlooked  or  omitted,  at  any  stage  of  the  case. 

Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 
City  of  Sandwich  v.  Dolan,  141  111.  430. 
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But  where  party  intentionally  keeps  evidence  back  until  ad- 
versarj'  has  rested,  to  prevent  use  by  adversary,  refusal  to  permit 
introduction  in  rebuttal  not  error. 

Herricks  v.  Chicago  &  E.  I.  R.  Co.,  i8o  App.  565. 

— Improper  Evidence  in  Rebuttal 

The  fact  that  improper  evidence  is  admitted  without  objection 
does  not  justify  other  party  in  offering  evidence  of  same  char- 
acter to  rebut  it. 

Wickencamp  v.  Wickencamp,  77  111.  92. 

People  V.  Newman,  261  111.  11. 

Maxwell  v.  Durkin,  185  111.  546. 

Johnson  v.  Chicago  &  A.  R.  Co.,  193  App.  632. 

But  after  the  admission  of  improper  evidence  party  may  offer 
proof  upon  the  matter.  A  party  has  a  right  to  meet  his  adver- 
sary's case  as  made  under  the  rulings  of  the  trial  judge. 

Chicago  City  Ry.  Co.  v.  Uhter,  212  111.  174. 

Teter  v.  Spooner,  279  111.  39. 

>A'inn  v.  Christian  County  Coal  Co.,  156  App.  179. 

Matter  which  is  not  proved,  but  only  attempted  to  be  proved, 
furnishes  no  ground  for  evidence  in  rebuttal. 

Chicago  &  A.  R.  Co.  v.  Ryan,  57  App.  612. 

An  objection  that  evidence  is  not  admissible  as  rebuttal  is 
an  implied  admission  that  it  is  proper  evidence  in  chief. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Highsmith,  59  App.  651. 

The  court  may  admit  or  reject  evidence  which  is  merely  cumu- 
lative, when  offered  in  rebuttal. 

Chytraus  v.  City  of  Chicago,  160  111.  18. 

Thomas  v.  City  of  Chicago.   152  111.  292. 

Reynolds  v.  McCormick,  62  111.  412. 

Clement  v.  Brown,  30  111.  43.       • 

Reed  v.  Reich,  49  App.  262. 

Casey  v.   Sawyer,  163  App.   145. 

Falvai  v.  Calumet  &  S.  C.  Ry.  Co.,  177  App.  125. 

Hitz  V.  Illinois  Central  R.  Co.,  183  App.  558. 

Abt  V.  Chicago  Rys.  .Co.,  207  App.  314. 

On  rebuttal  there  is  no  more  right  to  ask  suggestive  questions 
of  one's  own  witness  than  on  examination  in  the  first  instance. 

Robishaw  v.  Schiller  Piano  Co.,  179  App.  163. 

Sur-rebuttal: 

— In  General 

Where  plaintiff,  in  rebuttal,  introduces  new  and  affirmative 
evidence,  the  defendant  may  meet  and  overthrow  it,  but  that  is 
the  extent  of  the  defendant's  rififht  in  siir-rebuttal  and  anv  de- 
parture  from  the  rule  is  a  matter  of  indulgrence  and  discretion  of 
the  court.  After  defendant  is  fully  apprised  by  plaintiff's  evi- 
dence of  the  ground  upon  which  a  recovery  is  to  be  had,  if  at 
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all,  it  is  the  plain  duty  of  the  defendant  to  meet  the  case  by  what- 
ever proof  he  may  have  and  intend  to  use. 

City  of  Sandwich  v.  Dolan,  42  App.  53. 
Affd.  141  III.  430. 

It  is  improper  to  reserve  evidence  cumulative  of  the  evidence 
offered  in  support  of  the  defense  and  present  it  in  sur-rebuttal. 
It  is  within  the  sound  discretion  of  the  court  to  admit  it. 

Frink  v.  Annstadt,  201  App.  419. 

It  is  improper  to  supplement  evidence  in  chief  by  way  of  sur- 
rebuttal. 

Monahan  v.  Metropolitan  Life  Ins.  Co.,  207  App.  200. 

Where  evidence  is  introduced  by  plaintiff  in  rebuttal  which 
is  not  entirely  consistent  with  evidence  introduced  in  chief,  de- 
fendant has  a  right  to  meet  and  overcome  such  evidence,  but 
not  to  merely  repeat  the  evidence  which  had  already  been  intro- 
duced by  him. 

City  of  Rock  Island  v.  Starkey,  189  111.  515. 

— Impeaching  or  Sustaining  Witness 

Evidence  tending  to  impeach  a  witness,  if  offered  in  sur- 
rebuttal,  should  be  excluded. 

Illinois  Steel  Co.  v.  Ferguson,  129  App.  396. 
Cf.  Gordon  v.  Reynolds,  114  111.  118. 

Where  plaintiff  in  rebuttal  introduces  evidence  tending  to 
impeach  defendant's  witnesses  and  which  is  offered  for  no  other 
purpose  and  could  not  have  been  anticipated  by  defendant,  he  is 
entitled  after  plaintiff  has  rested,  to  support  their  credibility  by 
further  proof. 

City  of  Sandwich  v.  Dolan,  141  111.  430. 

EXCLUSION  AND  SEPARATION  OF  WITNESSES: 
Statute 

While  a  witness  is  being  examined,  the  judge  or  justice  of 
the  peace  may,  if  he  sees  cause,  exclude  from  the  place  of  ex- 
amination all  the  other  witnesses,  or  direct  the  witnesses  to  be 
kept  separate,  so  that  they  can  not  converse  with  each  other  until 
they  have  been  examined. 

Sec.  15,  div.  VII,  ch.  38,  Rev.  Stat. 
Par.  4057,  vol.  2,  Jones  &  Addin^ton. 

Order  of  Separation  and  Exclusion: 
Bfseretloii  of  Court 

The  matter  of  separating  the  witnesses  and  excluding  them 
from  the  court  room  until  called  to  the  witness  stand  rests  en- 
tirely within  the  discretion  of  the  court. 

Staver  &  Abbott  Co.  v.  Coe,  49  App.  426. 

Errissman  v.  Errissman,  25  111.  136. 
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Reoeivinc  Testiiiumy  After  yioiatkm  of  Order: 

IMseretloii  of  Court 

It  is  in  the  discretion  of  the  court  to  refuse  to  allow  witness 
to  testify  after  he  has  disobeyed  order  excluding  witnesses  from 
court  room. 

Schmidt  v.  Dubois,  190  App.  563. 
Reavely  v.  Harris,  145  App.  545. 
Wilson  V.  Genseal,  113  111.  403. 

A  witness  who  has  been  in  the  court  room  contrary  to  an  order 
excluding  witnesses,  though  punishable  for  contempt,  may  be 
permitted  in  the  discretion  of  the  court,  to  be  examined,  not- 
withstanding his  violation  of  the  order. 

Bow  V.  People,  160  111.  438. 

Where  witnesses  have  been  excluded  from  the  court  room 
while  other  witnesses  are  testifying,  and  a  witness  disobeys  such 
order,  the  cotu't  imder  some  circumstances  has  a  discretion  to 
refuse  to  permit  such  witness  to  testify,  but  such  discretion  is 
a  reasonable  and  not  an  arbitrary  one  and  its  abuse  is  subject  to 
review. 

Ewing  V.  Cox,  158  App.  25. 

Offieer  of  Court 

Where  witness  is  officer  of  court,  it  is  not  necessary  to  exdude 
him  under  order  excluding  witnesses. 

People  V.  Scott,  261  111.  165. 

Attorney  in  Case 

Attorney  in  case  may,  in  the  discretion  of  the  court,  be  per- 
mitted to  testify  though  order  of  exclusion  had  been  made. 

Smith  V.  Young,  179  App.  364. 

Party  Should  Not  Be  Depriyed  of  Eiidenee 

A  party  should  not  be  deprived  of  the  testimony  of  a  witness 
who,  without  his  knowledge,  has  disobeyed  a  rule  entered  by 
the  court  excluding  witnesses  from  the  court  room  until  they 
should  be  severally  called. 

Ewinp  V.  Cox,  158  App.  25. 
Schmidt  v.  Dubois,  190  App.  563. 
People  V.  Viskniskki,  255  111.  384. 

The  rule  now  seems  well  settled  that  while  the  violation  of 
the  order  by  the  witness  will  subject  him  to  punishment  for  con- 
tempt, it  will  not  deprive  the  party  whose  witness  he  is,  of  the 
l^enefit  of  his  testimony,  where  the  party  himself  is  without 
fault,  and  the  court  can  not  lawfully  refuse  the  examination  of 
the  witness.  A  party  can  not  select  his  witnesses.  He  mist  call 
those  persons  who  happen  to  have  observed  somri  fa:t  whic'i 
tends  to  establish  his  case.  He  can  not  control  their  conduct 
or  make  them  di3crcct.  A  party  to  a  suit  on  trial,  especially  a 
defendant  charged  with  felony,  may  not  have  time  to  carefully 
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watch  each  witness  to  see  that  he  obevs  the  orders  of  the  court. 
Such  a  defendant  must  be  in  the  court  room  during  the  trial  and 
is  not  likely  to  know  what  his  witnesses  are  doing  outside  the 
court  room  door  while  the  trial  proceeds.  To  deprive  a  party  of 
his  witness  because  of  misconduct  which  the  party  has  not 
caused,  procured  or  permitted,  would  be  to  punish  the  inno- 
cent. It  would  furnish  an  unwilling  or  hostile  witness  with  the 
means  of  avoiding  the  witness  stand.  The  great  object  of  a 
judicial  trial  of  a  question  of  fact  is  to  ascertain  the  truth.  To 
refuse  to  permit  such  witness  to  testify  would  exclude  testimony 
which  might  l^e  essential  and  even  conclusive. 

Palmer  v.  People,  112  App.  527. 

Where  a  witness,  after  an  order  of  separation  of  witnesses, 
converses  with  other  witnesses  after  they  have  testified,  and  with 
counsel  calling  him,  in  violation  of  an  order  of  court,  it  is  a 
matter  of  discretion  with  the  court  to  allow  him  to  testify.  The 
disregard  of  such  a  rule  is  a  good  ground  for  the  punishment 
of  the  parties  for  contempt,  but  does  not  of  necessity  disqualify 
the  witness  from  testifying. 

Bulliner  v.  People,  95  111.  394. 

It  is  not  a  reasonable  exercise  of  discretion  for  a  trial  judge 
to  deprive  a  party  of  a  witness  who  has  heard  testimony  in 
violation  of  an  order  excluding  witnesses  from  the  court  room 
unless  such  party  or  his  attorney  is  in  some  way  responsible  for 
the  violation  of  the  order,  or  has  connived  at  it  or  knowingly 
permitted  it  without  objection  and  even  in  the  latter  case  a 
sound  judicial  discretion  should  lean  to  the  admission  of  the 
testimony  in  all  cases  of  doubt. 

Palmer  v.  People,  112  App.  527. 

IVItness  Liable  for  Contempt 

If  a  witness  disobeys  an  order  of  the  court,  he  mav  be  pro- 
ceeded against  for  contempt,  but  he  is  not  disqualified  from 
testifying. 

Ewinj?  V.  Cox,  158  App.  25. 
Schmidt  v.  Dubois,  loo  Anp.  563. 
Bow  V.  People,  160  111.  438. 

Objection  Must  be  Supported  by  Proof 

Where  objection  is  made  to  witness  on  grounds  of  having 
disobeyed  such  order,  party  should  support  his  objection  by 
proof. 

Palmer  v.  People,  112  App.  527. 

LIMITING  WITNESSES: 
Generally 

Courts  have  a  right  to  limit  the  number  of  witnesses  to  be 
examined  and  the  number  of  depositions  to  be  read  to  prove  a 
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particular  fact.  When  a  fact  is  sufficiently  established  and  is 
not  controverted,  the  court  may  properly  refuse  to  suffer  its 
time  to  be  occupied  in  hearing  further  evidence  on  that  point. 

West  Skokie  Drainage  Dist.  v.  Dawson,  243  111.  175. 
Gray  v.  St.  John,  35  111.  222. 

The  general  rule  is  that  the  trial  court  has,  in  the  exercise  of 
a  sound  and  reasonable  discretion,  the  power  to  limit  the  num- 
ber of  witnesses  who  shall  testify  to  a  particular  fact. 

Geohegan  v.  Union  £1.  R.  Co.,  266  111.  482. 
LaSalle  Co.  Elec.  R.  Co.  v.  Wylie,  196  App.  113. 

It  would  seem  to  be  the  rule  that  a  party  has  a  right  to  call 
as  many  witnesses  as  he  sees  fit  and  can  produce  in  support  of 
his  contention,  but  that  in  the  case  of  expert  witnesses  called  upon 
a  matter  collateral  to  the  main  issue,  and  of  impeaching  wit- 
nesses, and  other  like  cases,  the  right  of  the  trial  court  is  recog- 
nized to  limit  the  number  of  witnesses  to  be  produced,  such 
right  to  be  exercised  within  the  bounds  of  a  reasonable  dis- 
cretion ;  and  in  determining  whether  that  right  has  been  properly 
exercised  much  stress  is  laid  upon  the  inquiry  whether  the 
evidence  already  presented  by  such  party  has  been  sufficient  to 
establish  his  side  of  the  issue,  and  it  is  not  proper  to  reject 
further  evidence  where  the  judicial  mind  remains  unconvinced 
by  that  already  produced. 

Traders  Ins.  Co.  v.  Catlin,  71  App.  569. 
Illinois  Central  R.  Co.  v.  Treat,  179  111.  576. 

But  the  rule  has  reference  only  to  cases  being  heard  as  a 
matter  of  right  and  not  to  the  examination  by  a  court  as  a  mere 
matter  of  favor,  to  ascertain  whether,  in  the  opinion  of  the 
court,  a  judgment  already  properly  entered  executes  justice.  In 
such  cases,  since  the  party  has  no  right  to  the  hearing,  the  court 
in  allowing  it  may  impose  conditions  in  the  discretion  of  the 
judge. 

The  trial  court  can  not  ordinarily  determine  in  advance  what 
witnesses  are  necessary  to  maintain  the  case. 

Crane  Co.  v.  Stammers,  83  App.  329. 

Discretion  of  Court 

It  is  generally  held  to  l>e  within  the  sound  discretion  of  the 
trial  court  to  limit  the  number  of  witnesses  on  the  diflferent 
Questions  involved.  But  the  discretion  must  be  reasonablv  exer- 
cised  so  as  to  deprive  the  parties  of  no  material  rights. 

Burhaus  v.  Village  of  Norwood  Park,  138  III.  147. 

The  trial  court  has  a  wide  discretion  in  these  matters  and 
will  not  be  interfered  with  except  in  cases  of  abuse. 

Geohegan  v.  Union  El.  R.  Co.,  266  111.  482. 
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The  discretion  must  be  exercised  in  a  manner  not  arbitrary 
but  judged  by  the  special  facts  in  the  case. 

Geohegan  v.  Union  £1.  R.  Co.,  266  111.  482. 
West  Skokie  Drainage  Dist.  v.  Dawson,  243  111.  175. 

The  exercise  of  such  discretion  must  be  reasonable.  The  court 
may  not  arbitrarily  determine  the  number  of  witnesses  that  may 
testify  ill  such  cases. 

Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 

Main  Issue  in  Controyersy 

No  hard  and  fast  rule  can  be  laid  down  circumscribing  the 
power  of  trial  courts  to  put  some  reasonable  limits  on  the  intro- 
duction of  witnesses  to  testify  on  the  main  issue  in  the  trial  of 
a  cause.  If  there  be  any  attempt  to  limit  witnesses,  not  experts, 
on  any  particular  relevant  point,  it  must  be  when  such  point  has 
already  been  satisfactorily  established,  and  the  court  must  so 
exercise  this  discretion  as  to  deprive  none  of  the  parties  to  the 
litigation  of  any  material  rights. 

West  Skokie  Drainage  Dist.  v.  Dawson,  243  111.  175. 

It  may  be  that  on  a  mere  collateral  question  the  court  may  have 
a  discretionary  power  to  limit  the  number  of  witnesses  who  may 
testify  on  that  particular  question.  We  are  aware  of  no  rule 
of  practice,  how'ever,  which  authorizes  a  court  to  prevent  a 
party  from  introducing  more  than  four  witnesses  to  prove  the 
issue  in  the  case.  It  is  true  the  statute  has  provided  that  the 
costs  of  four  witnesses  only  shall  be  taxed  against  the  unsuccess- 
ful party,  unless  the  court  shall  certify  that  a  greater  number 
were  necessary,  but  this  in  no  wise  prevents  a  party  from  intro- 
ducing more  if  he  is  willing  to  risk  the  liability  to  pay  their  fees 
for  attendance.     It  seems  to  imply  that  he  may  call  more  if  he 

choose  to  risk  such  liability. 

White  V.  Herman,  51  111.  243. 

The  court  can  not  impose  an  arbitrary  limit  upon  the  amount 
of  evidence  which  a  litigant  might  present  to  maintain  a  material 
issue  in  the  case. 

Chicago  City  Ry.  Co.  v.  Wall,  93  App.  411. 

We  are  aware  of  no  rule  authorizing  a  court  to  limit  the 
number  of  witnesses  a  party  might  introduce  unless  it  be  on  so^*^ 
question  collateral  to  the  main  issue.  If  a  fact  is  sufficiently 
■proven  and  not  controverted,  or  if  it  is  expressly  admitted  by  the 
adverse  party,  a  court  may  refuse  to  allow  its  time  to  \ye  wasted 
in  hearing  further  evidence.  When,  however,  a  controlling  fact 
is  controverted,  each  party  has  the  right  to  have  all  witnesses 
heard  who  have  knowledge  of  facts  and  circumstances  bearing 
upon  the  contested  point. 

Village  of  South  Danville  v.  Jacobs,  42  App.  533. 
Crane  Co.  v.  Stammers,  83  App.  329. 
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The  practice  of  limiting  the  number  of  witnesses  testifying  as 
to  a  particular  fact  has  been  sanctioned  even  as  to  witnesses 
offered  to  prove  the  main  facts  in  a  case. 

Geohegan  v.  Union  £1.  Ry.  Co.,  266  111.  482. 

But  where  the  point  to  be  proven  is  a  vital  point  in  the  case, 
the  matter  upon  which  the  entire  controversy  turned,  the  essen- 
tial thing  in  dispute,  such  rule  does  not  apply. 

Cooke  Brewing  Co.  v.  Ryan,  98  App.  444. 
Illinois  Central  R.  Co.  v.  Treat,  179  111.  576. 

The  number  of  witnesses  testifying  on  an  essential  and 
strongly  contested  point  should  not  be  unduly  limited,  especially 
where  the  limitation  is  applied  to  only  one  party. 

Town  of  Grand  Prairie  v.  Schneider,  202  App.  562. 

UnoDntroverted  Fact 

A  party  in  establishing  his  claim  or  defense  is  not  restricted 
to  the  proof  of  the  fact  by  one  witness.  If  the  fact  is  not  con- 
troverted it  is  no  doubt  in  the  discretion  of  the  court  to  limit 
the  number  of  witnesses  to  prove  it;  but  when  the  truth  of  the 
fact  is  contested  it  is  otherwise. 

Union  Nat.  Bank  v.  Baldenwick.  45  111.  375. 

West  Skokie  Drainage  Dist.  v.  Dawson,  243  111.  175. 

After  the  examination  of  a  great  number  of  witnesses  as  to 
certain  facts  which  are  conceded  by  the  opposite  party,  there  is 
no  error  in  refusing  to  hear  other  witnesses  to  prove  the  same 
facts. 

Mueller  v.  Rebhan,  94  III.  142. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  123  111.  162. 

Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 

Where  a  matter,  though  not  conceded,  is  not  seriously  in  dis- 
pute, that  is,  when  concerning  it  there  is  to  be  no  contrary  evi- 
dence, the  court  may  reasonably  limit  the  number  of  witnesses 
to  be  heard. 

Cooke  Brewing  Co.  v.  Ryan,  98  App.  444. 

Collateral  Fact 

The  number  of  witnesses  offered  to  prove  a  given  fact,  which 
if  merely  collateral  to  the  main  issue  may,  in  the  discretion  of 
the  court,  be  limited. 

Geohegan  v.  Union  El.  Ry.  Co.,  266  111.  482. 

The  trial  court  must,  of  necessity,  exercise  discretion  as  to 
the  number  of  witnesses  to  prove  a  given  fact  that  is  not  disputed, 
or  that  is  merely  collateral  to  the  main  issue,  depending  very 
much  upon  the  nature  and  subject-matter  of  inquiry. 

Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 
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While  a  court  has  no  power  to  limit  the  number  of  witnesses 
to  be  heard  as  to  a  controlling  fact,  or  facts  and  circumstances 
bearing  thereon,  it  is  not  error  to  fix  a  reasonable  limit  concern- 
ing collateral  matters. 

People  V.  Arnold,  248  111.  169. 

Expert  Witnesses 

The  number  of  expert  witnesses  testifying  in  a  case  may  be 
limited  by  the  trial  court. 

Geohegan  v.  Union  EI.  Ry.  Co.,  266  111.  482. 
Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 
Illinois  Central  R.  Co.  v.  Treat,  179  111.  576. 

Particular  Issues; 

Insanity 

The  phases  of  insanity  and  the  facts  and  circumstances  which 
may  tend  to  establish  it  and  are  proper  for  consideration,  are  so 
numerous  and  varied  that  a  great  number  of  witnesses  may  be 
required  to  determine  the  fact  in  issue,  and  it  is  found  that 
persons  of  equal  intelligence  differ  in  opinion  as  to  the  inference 
to  be  drawn  from  such  facts  and  circumstances.  In  such  cases 
great  latitude  has  always  been  allowed  and  should  prevail. 

Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 

Yalne  or  Damages 

On  questions  of  value  or  damages,  number  of  witnesses  may 
be  limited. 

Geohegan  v.  Union  El.  Ry.  Co.,  266  111.  482. 

There  are  few  questions  that  witnesses  are  more  liable  to 
differ  upon  than  the  value  of  property  at  a  given  time,  especially 
if  real  estate  or  property  not  bought  and  sold  in  the  market.  This 
bein^  the  case  it  must  be  necessary  that  the  parties  be  permitted 
to  call  sufficient  number  of  witnesses  to  prove  its  value. 

White  V.  Herman,  51  111.  243. 

Brand  v.  Union  El.  R.  R.  Co.,  277  111.  356. 

Reputation 

While  the  trial  judge  may  in  his  discretion  limit  the  number 
of  w-itnesses  to  be  produced  by  each  party  on  question  of -repu- 
tation, it  must  ]ye  an  actual  and  judicial  discretion,  exercised  in 
view  of  the  special  character  and  circumstances  of  the  particular 
case,  and  a  general  rule  of  limitation  which  applies  to  all  alike 
without  regard  to  these  and  so  controls  or  rather  excludes  dis- 
cretion, is  unreasonable  and  unlawful. 

Lamed  v.  Piatt,  26  App.  278. 

Court  has  power  to  limit  number  of  witnesses  as  to  a  collateral 

matter,  such  as  good  reputation  in  prosecution  for  rape. 
People  V.  Arnold,  248  111.  169. 
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Where  plaintiff  calls  less  than  half  the  number  of  witnesses 
called  by  defendant,  to  prove  reputation,  defendant  can  not  com- 
plain of  improper  limiting  of  witnesses  on  such  subject. 

"^  Dowie  V.  Priddle,  ii6  App.  184. 

Impeaehment 

The  trial  court  has  a  reasonable  discretion  in  fixing  a  limit 
to  the  number  of  witnesses  who  are  called  for  purpose  of  im- 
peachment. 

Johnson  v.  City  of  Chicago,  189  App.  32. 
Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 
Doner  v.  People,  92  App.  43. 

When  Order  Should  be  Made    • 

Order  limiting  number  of  witnesses  on  any  particular  point 
should  be  made  at  the  beginning  of  the  trial,  so  as  to  give  each 
party  an  opportunity  of  selecting  such  witnesses  as  might  be 
deemed  most  important.  This  would  place  the  parties  on  equal 
footing. 

Green  v.  Phoenix  Ins.  Co.,  134  111.  310. 

Costs 

There  is  no  inhibition  against  a  party  introducing  as  many 
witnesses  as  he  may  think  necessary  to  prove  a  fact  in  dispute, 
but  he  assumes  the  risk  of  having  taxed  against  him  the  fees  of 
all  such  witnesses  as  the  trial  court  may  deem  necessary. 

Rork  V.  Miner,  109  App.  12. 

White  V.  Herman,  51  III.  243. 

City  of  Danville  v.  Jacobs,  42  App.  533. 

The  court  might,  with  propriety,  rule  that  after  a  given  number 
of  witnesses  had  been  examined  upon  a  certain  matter,  all  wit- 
nesses thereafter  called  and  examined  only  upon  the  same  mat- 
ter should  be  made  witnesses  only  at  the  cost  of  the  party  calling 
them. 

Chicago  City  Ry.  Co.  v.  Wall,  93  App.  411. 

A  motion  to  limit  number  of  witnesses  called  by  a  defendant 
whose  fees  are  to  be  taxed  against  plaintiff,  made  before  defend- 
ant has  examined  his  witnesses,  is  premature  and  should  be  over- 
ruled. 

Chicago,  B.  &  N.  R.  Co.  v.  Bowman,  122  111.  595. 

RECALLING  WITNESS: 
Further  Cross  Examination 

Permitting  a  witness  to  be  recalled  and  re-examined  is  within 
the  discretion  of  the  court. 

Bonnett  v.  Glattfeldt,  120  111.  166. 

The  right  to  recall  a  witness  for  further  cross-examination  is 
largely  within  the  sound  discretion  of  the  court  and  can  only 
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be  reviewed  when  it  is  apparent  that  the  refusal  was  an  abuse 
of  this  discretionary  power. 

Hirsch  &  Sons  Co.  v.  Coleman,  227  111.  149. 
JSorthwestem  R.  Lo.  v.  Hack»  06  111.  2381 
Anderson  Irans.  Co.  v.  i«uUer,  174  111.  221. 
blanchard  v.  Blanchard,  191  111.  450. 

As  a  general  rule  the  court  conforms  to  the  practice  of  re- 
quiring a  party  calling  a  witness  to  examine  him  on  every  point 
to  which  the  witness  can  speak,  before  he  leaves  the  stand ;  but  if 
a  new  point  arises,  or  a  material  question  has  been  omitted,  the 
court  may,  in  its  discretion,  permit  the  witness  to  be  again  called 
and  examined,  affording  the  other  party  the  opportunity  of 
cross-examination  and  the  rfght  to  call  rebutting  evidence. 

Brown  v.  Berry,  47  111.  175. 

When  a  party  has  cross-examined  a  witness  and  he  has  gone 
from  the  stand,  the  party  may  again,  as  a  matter  of  right,  Call 
the  witness  as  his  own,  but  it  is  a  matter  of  discretion  whether 
the  court  will  permit  him  to  be  called  for  further  cross-examina- 
tion. 

Northwestern  R.  Co.  v.  Hack,  66  111.  238. 

Correction  of  Testimony 

•  It  is  within  the  sound  discretion  of  the  court  to  permit  or  re- 
fuse to  permit  a  witness  to  re-take  the  stand  and  make  a  cor- 
rection in  testimony  already  given. 

Chicago  City  Ry.  Co.  v.  Walsh,  136  App.  73. 

Cumulative  EMdence 

Where  a  witness  has  already  answered  substantially  the  same 
questions  on  his  first  cross-examination,  the  court  may  properly 
refuse  to  allow  him  to  be  recalled  for  further  cross-examination 
0.1  tlic  same  matter. 

Chicago  &  A.  R.  Co.  v.  Eaton,  96  App.  570. 

Recalling  by  Court 

After  evidence  was  closed  and  case  argued  on  both  side,  and 
court  had  taken  it  under  advisement,  court  recalled  a  witness  of 
his  own  motion  and  over  the  objection  of  counsel,  further  inter- 
rogated such  witness,  but  nothing  new  or  different  was  elicited, 
other  than  what  the  witness  had  testified  to  l:)efore.  Held  not 
error. 

Littlejohn  v.  Huff,  103  App.  284. 

A  judge  who  has  taken  a  case  under  advisement  can  not  recall 
the  witnesses  before  him  and  examine  them  in  the  absence  of 
counsel.  Notice  of  the  intention  to  recall  the  witnesses  should 
be  given  so  that  the  party  may  be  present  and  cross-examine  if 
l:e  chooses. 

Hiird  V.  Lill,  26  Til.  4Q7. 
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HOLDING  CASE  OPEN  FOR  FURTHER  EVIDENCE: 

Discretion  of  Court 

It  is  within  the  discretion  of  the  court  to  hold  the  case  open 
for  the  purpose  of  receiving  further  evidence,  and  the  exercise 
of  such  discretion  will  not  be  reviewed  in  the  absence  of  abuse. 

Illinois  Central  R.  Co.  v.  Slater,  139  III.  190. 
VanVlissingen  v.  Roth,  121  App.  600. 

Attorneys  must  be  ready  with  their  evidence  when  a  trial  is 
on.  A  refusal  to  wait  longer  than  a  reasonable  time  for  the 
production  of  evidence  is  proper. 

Davies  v.  Coryell  &  Co.,  37  App.  505. 
Sheedy  v.  City  of  Chicago,  221  111.  ill. 

The  trial  court  is  not  obliged  to  stop  the  trial  of  a  cause 
to  wait  for  a  witness  who  has  not  been  subpoenaed,  but  who  has 
merely  promised  to  attend  the  trial. 

Kozlowski  V.  City  of  Chicago,  113  App.  513. 

RE-OPENING  CASE: 

Generally 

The  trial  court  is  vested  with  discretionary  power  to  permit 
a  case  to  be  re-opened  for  the  purpose  of  introducing  additional 
testimony. 

People  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  278  111.  25. 

Hoch  V.  Magerstadt,  124  App.  140. 

Briggs  V.  Bankers  Ace.  Ins.  Co.,  214  App.  181. 

The  trial  court  is  not  required  to  open  a  case  after  it  is  closed, 
for  further  evidence,  without  a  showing  that  the  evidence  will 
enlighten  the  court  as  to  the  issues,  or  that  the  party  could  not 
procure  the  evidence  upon  the  trial  of  the  case. 

Patrick  v.  Perryman,  52  App.  514. 

While  the  re-opening  of  a  case  to  enable  the  party  to  introduce 
further  evidence  is  a  matter  largely  within  the  discretion  of  the 
trial  court,  and  is  proper  where  the  evidence  was  not  previously 
accessible,  or  was  inadvertently  overlooked,  yet  the  court  should 
not  re-open  the  case  if  the  effect  is  to  aid  the  trickery  of  counsel 
or  to  promote  or  countenance  unfairness  in  the  conduct  of  the 
trial. 

Herricks  v.  Chicago  &  E.   I.  R.  Co.,  257  III.  264. 

After  Party  has  Rested 

After  a  party  has  closed  his  evidence,  it  is  a  matter  of  discre- 


AO 


338  JURIES  AND  JURY  TRIAI.S 

tion  whether  the  court  will  permit  him  to  give  further  testimony, 
and  the  exercise  of  that  discretion  is  not  reviewable. 

People  V.  Nail,  242  IlL  284. 

Hartrich  v.  Hawes,  202  111.  334. 

City  of  Sandwich  v.  Dolan»  141  111.  430. 

Leisteko  v.  Smith,  190  App.  313. 

Otfner  v.  Chicago  &  £.  1.  R.  ^o.,  174  App.  82. 

Heckman  v.  Springfield,  C.  L.  &  R.  I.  Ry.  Co.,  161  App.  596. 

Nyberg  v.  Devaux,  159  App.  95. 

Consolidated  Coal  Co.  v.  Jones  &  Adams  Co.,  120  App.  139. 

Graham  &  Morton  Co.  v.  Young,  117  App.  257. 

Mauzy  v.  Kinzel,  19  App.  571. 

It  is  within  the  discretion  of  the  court,  after  prosecution  has 
closed  its  case  and  defendant  introduced  his  evidence,  to  per- 
mit prosecution  to  introduce  further  evidence. 
People  V.  Lukoszuz,  242  111.  loi. 

It  is  within  the  sound  discretion  of  the  court  to  refuse  to  re- 
open a  case  to  permit  the  introduction  of  additional  testimony 
and  the  exercise  of  such  discretion  by  the  court  will  not  result 
in  reversal  unless  an  abuse  is  shown. 

Morse  v.  Fuller,  164  App.  85. 

After  Both  Parties  have  Rested 

After  both  parties  have  rested,  it  is  within  the  discretion  of 
the  court  to  re-open  the  case  and  receive  further  evidence. 

Wier  V.  Wier,  287  111.  495. 

Cope  V.   Brentz,   190  App.  504. 

Sans  Souci  Park  v.  Anderson,  202  App.  118. 

United  Brewing  Co.  v.  O'Donnell,  1^4  App.  24. 

Chicago  City  Ry.   Co.  v.  Carroll,    102  App.  202. 

Johnston  v.  Campiau,  78  App.  267. 

Rigor  V.  Simmons.  47  App.  428. 

It  is  discretionary  with  the  court  to  allow  the  introduction  of 
further  evidence  in  chief  by  plaintiff  after  defendant  has  rested. 

Rowley  v.  Hughes,  40  111.  316. 
Maxwell  v.  Durkin,   185  111.  546. 
Adams  v.  Gaubert,  69  111.  585. 
People  V.  Green,  200  App.  59. 

Where  a  party  has  rested  his  case  upon  the  opposite  party's 

statement  that  he  would  introduce  further  testimony,  which  he 

did  not  do,  the  court  should  allow  former  party  to  introduce 

further  testimony. 

Regan  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  204  App.  115. 

After  Evidence  Closed 

It  is  within  the  discretion  of  the  trial  court  to  continue  the 
case  and  permit  the  introduction  of  further  evidence  after  the 
evidence  has  been  closed,  and  where  both  sides  act  under  such  per- 
mission no  one  is  prejudiced. 

Kersul  v.  Baldwin  Piano  Co.,  208  App.  265. 
German-American   Bank  v    Owens.   1^3  Apo    2H. 
Consolidated  Coal  Co.  v.  Jones  &  Adams  Co.,  120  App.  139. 
Sprague  v.  Craig,  51   111.  288. 
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Or  at  any  time  before  case  is  submitted  to  jury. 

Robinson  v.  Kirkwood,  91  App.  54. 
Reichert  v.  M.  &  I.  Coal  Co.,  155  App.  244. 
.    Guinea  v.  People,  37  App.  450. 

After  Moti<m  to  Instruct  Jury 

It  is  within  the  discretion  of  the  court,  after  defendant  has 
presented  motion  to  instruct  jury  to  find  issues  in  his  favor,  to 
permit  plaintiff  to  give  further  evidence. 

Lawler  v.  Herren,  210  App.  203. 
Garretson  v.  Village  of  Fox  Lake,  154  App.  58. 
Chicago  &  N.  W.  Ry.  Co.  v.  Jamieson,  112  App.  69. 
Briggs  V.  Banker's  Ace.  Ins.  Co.,  214  App.  181. 

After  Arguments  Begun 

Permitting  the  introduction  of  additional  proof  after  the  evi- 
dence is  closed  and  arguments  begun  is  a  matter  within  the  sound 
discretion  of  court. 

People  V.  Wiemers,  225  111.  17. 

Schwitters  v.  Springer,  236  111.  271. 

McDonald  v.  Fairbanks,  Morse  Co.,  161  111.  124. 

Tucker  v.  People,  122  111.  583. 

Goodrich  v.  City  of  Minonk,  62  111.  121. 

Master  to  Whom  cause  is  referred  may  re-open  case  and  re- 
ceive further  evidence. 

Dooley  v.  Ahem,  191  App.  140. 

After  Instructions  Read 

The  admission  of  testimony  after  arguments  have  been  made 
and  instructions  read,  rests  in  the  sound  discretion  of  the  court 
and  the  exercise  of  such  discretion  is  not  ground  for  reversal 
unless  some  injury  is  occasioned  to  party  complaining. 

Indiana,  D.  &  W.  Ry.  Co.  v.  Hendrian,  190  111.  501. 

After  Case  Submitted 

The  admission  of  further  evidence  by  the  court  after  the 
taking  of  evidence  has  been  closed,  the  arguments  heard  and  the 
case  submitted  is  within  the  discretion  of  the  court. 

Stivers  v.  Conklin,   103  App.  288. 

Cause  Heard  by  Court 

Where  a  cause  is  tried  before  the  court  without  a  jury,  greater 
liberty  should  be  allowed. 

People  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  278  111.  25. 
People  V.  Wiemers,  225  111.  17. 

After  Finding  Announced 

Where  an  action  is  heard  bv  court  without  a  jurv.  the  allow- 
ance  of  a  motion  to  re-open  and  hear  further  evidence  after 
having  announced  a  finding  is  within  the  discretion  of  the  court. 

riynn  v.  City  of  Chicago,  197  App.  580. 
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Cause  Taken  Under  Advisement 

The  matter  of  the  order  of  proof  and  allowing  a  case  to  be 
opened  up  for  the  taking  of  further  evidence  rests  in  the  sound 
discretion  of  the  trial  court  and  should  not  be  interfered  with 
except  for  clear  abuse,  as  where  its  effect  is  to  countenance  or 
aid  trickery  or  unfairness  on  the  part  of  counsel  in  the  trial  of  a 
case. 

People  V.  St.  L.  I.  M.  &  S.  Ry.  Co.,  278  111.  25. 

Notice 

It  is  improper  to  allow  written  evidence  of  a  damaging  char- 
acter to  go  to  the  jury  after  arguments  are  closed,  and  without 
opposite  party  having  an  opportunity  to  examine  same,  or  offer 
anything  in  explanation  or  rebuttal  thereof. 

Casteel  v'.  Millison,  41  App.  61. 

Notice  should  be  given  to  opposite  party. 

Comstock  V.  Purple,  49  111.  158. 

Re-Opening  Case  Second  Time 

Refusal  to  re-open  case  a  second  time  to  permit  defendant  to 
offer  further  evidence  not  an  abuse  of  discretion. 

Tobias  v.  Kaspzyk,  247  111.  80. 
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GENERAL  RULES  AND  PRACTICE: 

Right  of  Counsel  to  Examine 
Miuiner  of  Examination  Generally : 

Biseretion  of  Court 

Great  Latitude  In  Some  Cases 

Question  Assuming  Fact  In  Dispute 

iuestion  Calling  for  Conclusion 
nswer  Conclusion  of  Witness 
Question  Containing  Positiye  Assertion 
Questions  Concerning  Irreleyant  Matter 
SuggestiTe  Questions 
Repetition 

Assuming  Answer  Untrue 
Answer  STot  Besponslyet 

— Proper  Practice 

— Ordy  Party  Eliciting  Can  Object 

Leading  Questions : 
Direct  Examination: 

— Generally 

— Unwilling  or  Evasive  Witness 
— Hostile  Witness 
— Adverse  Party 

— Witness  Testifying  Against  Interest 
— Ignorant  Witness 

— Witnesses  Testifying  Through  Interpreter 
— Aged  or  Infirm  Witness 
—Child 

— Deaf  Witness 
— Witness  Mentally  Defective 
— Identifying  Person 
— Question  Introductory 
— Directing  Mind  of  Witness 
— Contradicting  Former  Witness 
— Uncontr everted  Fact 
— Re-emphasis 
— Conclusions  of  Witness 
— Anticipating  Defense 
— Negative  Purpose 
Cross-examination : 
— Generally 
— Witnesses  Called  by  Court 
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Re-direct  Examination 
Bej^nttal 
Bj  the  Court 
Discretion  of  Conrt 
Objections 

Hypothetical  Questions: 

Purpose 
Right  to  Ask 
Basis  of  Question: 

— M^ist  Be  Based  on  Proof 

— Inferences  from  Facts  Proven 

— Based  on  Testimony  Heard  by  Witness 

— Prior  Proof  of  all  Facts  Assumed 

— All  Facts  Proven 

Form  of  Question: 

— Micst  Be  Put  Hypothetically 
— Recitation  of  Actvxil  Fact 
— Involved  or  Obscure 

Question  Should  Be  Complete 

Usurping  Functions  of  Jury 

Cross-examination 

Objections 

Kon-expert 

Use  of  Memoranda  to  Refresh  Memory: 
Right  to  Use: 
— In  General 

— Necessity  for  Independent  Recollection 
— Made  at  Time  of  Transaction 
— No  Recollection  of  Facts 
— Taken  from  Book  Kept  by  Another 
— Lost  Writing 

— Right  of  Opposite  Party  to  Memorandum 
— Jury  Should  Consider  Evidence 

Copy; 

— Generolly 

— True  Copy 

— Voluminxyus  Records 

— Can  Not  Be  Read  in  Evidence 

Correctness  of  Facts  Contained  Therein 
Memorandum  as  Evidence 

Impeachment  of  Witnesses : 
Right  to  Impeach: 

— Ovm  Witness  Generally 

— Adversary 

—Witness  Whom  Party  Compelled  to  Call 

— Co'pJainfiff 

—  Absent  Witness 

— Incidental  Impeachment 

— Refreshing  Memory 
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Method  of  Impeadunentt 

— Generally 

— Prior  Inconsistent  Statements 
— Written  Statements  Generally 
— Pleadings 
— Affidavits 
— Depositions 

— Impeachment  by  Reputation 
FonndatJon  for  Impeachment: 
— Generally 
— Verbal  Statements 
— Written  Statements 
— Party  to  Suit 
— Recalling  Witness  for  Purpose 

Privilege  of  Witness : 
In  General: 

— Right  to  Claim  Privilege 

— Extent  of  Privilege 

— Province  of  Court  to  Decide  as  to  Necessity 

Constitutional  Right 

Personal  PrirQege 

Must  Specifically  Claim  FriTflege 

When  May  Be  Compelled  to  Answer: 

— Bare  Possibility  of  Legal  Peril 

— No  Reason  for  Refusing 

— When  Prosecution  Barred 

— Evidence  Merely  Tending  to  Degrade 

— Immaterial  Evidence 

Duty  of  Court 
Incriminating  Documents 
Grand  Jnry  Inquisitions 
Coroner's  Froceedings 
Bill  of  Biscoyery 
Toter 
Immunity 
Waiver 

Accused  as  Witness: 

Not  Disqualified 

To  Be  Examined  as  Other  Witnesses 

Must  Submit  to  Cross-examination 

Waives  Frivilege 

Impeachment 

Weight  of  Testimony  as  Evidence: 

— Generally 

— Jurors  Are  to  Determine  as  to 

— Jury  Not  Bound  to  Believe 

— Interest  May  Be  Considered 

— Corroboration  or  Contradiction 

Entitled  to  Presumption  of  Innocence 

Examination  by  Court : 

Right  to  Examine: 

— In  General 
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Usually  Not  Necessanr 

Extent 

Witnesges  GaUed  by  Courts 

— Right  to  Call  Generally 

— Eye  Witness 

— Hostile  Witnesses 

— Witness  Making  Different  Statement 

— Should  Safe-guard  Defendant's  Interests 

— Should  Limit  Cross-examination  to  Issues  Involved 

CONDUCT  OF  TRIAL: 

Direct  Examination: 

Seope 

Stiudng  Out  for  Refusal  to  Answer  on  Cross-examination 

Cross-examination : 

Right  to  Cross-examine: 
— In  General 
— Separate  Defenses 
— By  Party  Offering  No  Proof 
— By  Defaulted  Party 

— Where  Incompetent  Evidence  Admitted  on  Direct 
— Party  Calling  Witness 
— Where  Deposition  Taken 
— Direct  Irrelevant 
— Direct  Examination  Excluded 

Should  Be  Limited  to  Matters  in  Chief: 

— In  General 

— Single  Fact  Proven  on  Direct 

— Material  Facts 

— Part  of  Examiner's  Own  Case 

— Part  of  Conversation 

— Must  Make  Witness  His  Own 

Purpose  of 

Matters  Foreign  to  the  Issue 

Cross-examination  Bringing  Out  Collateral  Facts 

Cross-examination  Drawing  Out  Incompetent  Eridence 

Defense  Not  Relied  on  in  Pleadings 

Opening  Defense 

Repetition 

Excluding  Unsatisfactory   Answers 

Refreshing  Memory  and  Awakening  Conscience 

Ill-will  or  HosHle  Feeling 

Connsel  Should  Ask  Questions,  Not  State  Facts 

Degrading  or  Humiliating  Witness 

Browbeating  Witness 

Affecting  Standing  of  Witness  Before  Jury 

Occupation 

Interest  of  Witness: 

— Generally 
— Relationship 

— Financial  Interest 

Drunkenness 
Latitude: 
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— Great  Latitvde  Allowed 

— Discretion  of  Court 

— AU  Matters  Brought  Out  in  Chief 

— Questions  Testing  Truth  of  Direct 

— Criminal  Cases 

— Party  to  Suit 

— Hostile  Witness 

— Active  Partisans 

— Interested  Witness 

— Witness  Examined  Hypothetically 

— Expert 

— Statements  Made  to  Counsel 

Re-direct  Examination : 

Discretion  of  Court 

Slionld  Be  Limited  to  CroBs-examinatioii 

Irreleyant  Matter  on  Cross-examination 

New  Matter 

Whole  of  ConTersation 

GENERAL  RULES  AND  PRACTICE: 
Bight  of  Counsel  to  Examine 

The  examination  of  witnesses  on  the  trial  of  a  cause  is  the 
province  of  counsel,  and  an  orderly  and  intelligent  examination 
by  counsel  should  not  be  interfered  with  by  the  court  without 
good  reason  therefor. 

Miland  v.  Meisenwinkel,  82  App.  522. 

In  the  trial  of  a  cause  the  attorneys  have  the  undoubted  right 

to  examine  their  witnesses,  and  the  court  has  no  authority  to 

prevent  counsel  from  exercising  that  right. 
Marshall  v.  Grosse  Clothing  Co.,  184  111.  421. 

The  respective  counsel  in  any  case  are  usually  much  more 
familiar  with  the  facts  than  the  presiding  judge,  and  as  a  rule 
the  trial  will  proceed  in  a  more  orderly  and  satisfactory  manner 
when  they  are  allowed  to  examine  and  conduct  the  examination 
of  witnesses. 

People  V.  Lurie,  276  111.  630. 

Manner  of  Examination  Generally: 

Discretion  of  Court 

The  manner  in  which  questions  may  be  put  to  a  witness  is 
largely  in  the  discretion  of  the  trial  court. 

Mawille  v.  French,  246  111.  434. 
Griffin  v.  Domas,  22  App.  203. 

The  examination  of  witnesses  is  a  matter  largely  in  the  dis- 
cretion of  the  judge  who  presides  at  the  trial  and  courts  of 
review  will  not  interpose  except  where  it  is  apparent  the  com- 
plaining party  has  been  injured  bv  the  ruling  of  the  trial  court. 

Erie  &  Pacific  Despatch  Co.  v.  Cecil,  112  111.  180. 
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The  trial  court  must  necessarily  be  invested  with  a  large  dis- 
cretionary power  in  the  matter  of  the  examination  of  witnesses. 
The  prompt  transaction  of  the  business  before  the  courts  fre- 
quently requires  that  a  limit  should  be  placed  on  the  examination 
of  a  witness. 

Smith  V.  Hays,  23  App.  244. 

C^reat  Latitade  in  Some  Cases 

In  the  examination  of  witnesses  much  latitude  must  be  allowed 
in  the  sound  discretion  of  the  trial  court. 

Chicago  City  Ry.  Co.  v.  Van  Vleck,  143  111.  480. 

There  are  cases,  such  as  where  perjury  or  forgery  is  charged, 
where  great  latitude  of  examination  and  cross-examination  are 
allowed.  It  is  impossible  in  such  cases  to  mark  out  by  definite 
boundaries  the  field  of  inquiry  to  be  traversed. 

Faulk  V.  Kellums,  54  HI.  188.. 

Question  Assuming  Faet  In  Dispute 

A  question  which  assumes  a  fact  which  is  in  dispute  in  the 
trial,  and  which  has  not  been  proved,  is  objectionable  and  its 
admission  will  be  error. 

Mida  V.  Geismann,  17  App.  207. 

Davis  V.  East  St.  Louis  Lodge  L.  O.  M.,  197  App.  25. 

Carpenter  v.  Ambroson,  20  111.  170. 

Meyer  v.  Krohn,  114  111.  574. 

In  the  examination  of  witnesses  counsel  are  prohibited  from 

assuming  in  their  questions  any  facts  which  are  material  to  the 

point  of  inquiry  and  which  are  ultimately  to  be  found  by  the 

jury. 

Haish  V.  Munday,  12  App.  539. 

Even  on  cross-examination,  where  leading  questions  may  be 
asked,  counsel  can  not  assume  any  material  fact  in  issue  and 
which  is  to  be  found  by  the  jury,  or  assume  that  particular 
answers  have  been  given  contrary  to  the  evidence. 

Haish  V.  Munday,  12  App.  539. 

As  a  general  rule  a  question  should  not  be  so  framed  as  to 
assume  the  existence  of  a  material  fact  of  which  there  is  no 
proof,  particularly  if  the  fact  is  a  controverted  one  and  the  party 
testifying  is  what  is  known  as  a  willing  witness. 

Erie  &  Pacific  Despatch  Co.  v.  Cecil,  112  111.  180. 

A  question  on  cross-examination  is  improper  which  assumes 
that  the  witness  has  testified  to  a  particular  fact  when  he  has  not, 
in  truth,  testified  to  such  fact. 

City  of  Chicajjo  v.  Didier,  131  At)p.  406. 
Sauberp  v.  Brinks  Exp.  Co.,  151  App.  623. 
Balswic  V.  Balswic,  179  App.  118. 
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Qnefltfon  Calling  for  Conclusion 

A  question  calling  for  conclusion  of  witness  is  improper. 

Village  of  Upper  Alton  v.  Green,  112  App.  439. 
Chamberlain  v.  Bain,  27  App.  634. 
McGuire  v.  Winston,  157  App.  222. 

Answer  Conclusion  of  Witness 

Where  answer  of  witness  is  a  mere  conclusion  and  not  re- 
sponsive to  the  question,  it  should  be  stricken  out. 

Hopkinson  v.  Jones,  28  App.  409. 
Adams  v.  First  M.  E.  Church,  251  111.  268. 
Aetitus  V.  Spring  Valley  Coal  Co.,  150  App.  497. 
Hoehn  v.  Chicago,  P.  &  St.  L.  Ry.  Co.,  152  111.  223. 

Nothing  could  be  more  erroneous  or  dangerous  than  to  permit 
a  witness  to  determine  the  law  upon  questions  involved  in  a  case 
on  trial,  through  failure  to  require  the  witness  to  testify  to  facts 
instead  of  giving  his  conclusions  involving  propositions  of  law 
as  well  as  of  fact. 

Pickham  v.  Illinois,  I.  &  M.  Ry.  Co.,  153  App.  281. 

Witnesses  should  be  permitted  to  testify  to  the  facts  only  and 
not  to  any  conclusion  that  they  may  deduce  from  these  facts, 
except  in  the  case  of  experts,  where  the  jury  can  not  be  pre- 
sumed to  have  the  same  opportunity  to  form  a  correct  conclusion 
as  the  expert  witness. 

Illinois  Steel  Co.  v.  McNulty,  105  App.  594. 

The  general  rule  is  that  the  conclusions  of  a  witness  derived 
from  personal  observation  are  admissible  in  evidence  when  from 
the  nature  of  the  subject  under  investigation,  it  can  not  be 
stated  or  described  in  such  language  as  will  enable  persons  not 
eye-witnesses  to  form  an  accurate  judgment  in  regard  to  it. 

City  of  Salem  v.  Webster,  95  App.  120. 

Question  Containing  Positiye  Assertion 

Questions  to  a  witness  containing  a  positive  assertion  rather 
than  a  query,  and  which  are  in  the  form  of  a  contradiction  of  the 
witness  are  objectionable. 

Healy  v.  Chicago  City  Ry.  Co.,  196  App.  i. 

Questions  Concerning  Irreleyant  Matter 

Questions  should  not  be  allowed,  the  answer  to  which  would 
not  tend  to  enlighten  the  jury  as  to  the  questions  involved  in  the 
case  on  trial. 

.     Hartford  Deposit  Co.  v.  Sollitt,  172  III.  222. 

It  is  not  the  practice  to  permit  a  party  to  ask  questions  touch- 
ing irrelevant  matters  and  then  prove  the  witness  had  made  dif- 
ferent statements  concerning  them,  for  the  purpose  of  "impeaching 

him. 

Sconce  v.  Henderson,  102  111.  376. 
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But  this  applies  only  when  such  matter  is  collateral  and  does 
not  bear  upon  the  main  issue  to  be  tried. 

Tobin  V.  Chicago  City  Ry.  Co.,  17  App.  82. 

Sugrgostire  Questions 

One  should  not  be  permitted  to  suggest  and  put  into  the  mouth 
of  his  own  witness,  and  especially  when  that  witness  is  his  client, 
and  a  party  to  the  suit,  the  very  words  of  the  answer  desired. 

Smith  V.  Hays,  23  App.  244. 

Bepetttton 

The  trial  court  has  a  large  discretion  in  the  examination  of 
witnesses.  It  may  permit  the  same  question  to  be  propounded 
more  than  once  and  in  several  different  forms,  if  the  ends  of 
justice  seem  to  require  it,  but  unless  there  is  some  special  reason 
for  it,  it  is  not  bound  to  allow  such  repetition. 

City  of  Bloomington  v.  Tebballs,  17  App.  455. 

It  is  within  the  province  of  the  court  to  sustain  objections  to 
questions  which  are  mere  repetitions  of  those  which  have  been 
asked  and  answered. 

Buck  V.  Maddock,  67  App.  466,  affd.,  167  111.  219. 
Spohr  V.  City  of  Chicago,  206  111.  441. 
Nixon  V.  City  of  Chicago,  212  App,  365. 

Sustaining  an  objection  to  a  question  which  the  witness  has 
already  answered  several  times  in  the  same  way  is  not  an  im- 
proper restriction  of  cross-examination  of  such  witness. 

Zctsche  V.  Chicago,  P.  &  St.  L.  R.  Co.,  238  III.  240. 

It  is  not  error  to  refuse  to  permit  questions  where  the  testi- 
mony to  be  elicited  by  same  has  been  embraced  in  other  testi- 
mony given  by  same  witness. 

Ashley  Wire  Co.  v.  Mercier,  163  111.  486. 
Hawk  V.  Farmers  Serum  Co.,  202  App.  616. 

Cross-examination  is  not  unduly  restricted  by  sustaining  ob- 
jection to  question  which  has  already  been  substantially  answered 
by  the  witness. 

Wadeford  Elec.  Co.  v.  Fitzgerald,  185  App.  433. 

Assuming  Answer  Untme 

Counsel  may,  on  cross-examination,  assume  some  previous 
answer  of  witness  to  be  untrue,  either  from  wilfullness  or  want 
of  recollection,  and  he  may  put  his  question  in  various  forms  to 
show  that  fact,  and  court  should  not  deny  that  right  where  cross- 
examination  is  not  pursued  to  an  unwarranted  extent. 

Briggs  V.  People,  219  111.  330. 
Answer  Not  Responslre: 

— Proper  Practice 
Where  an  answer  given  by  a  witness  is  not  responsive  to  the 
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question  asked,  the  proper  practice  is  to  move  to  exclude  the 
answer  on  that  ground. 

McMahon  v.  Chicago  City  Ry.  Co.,  239  111.  334. 

Maremont  v.   Schwarzschild  &  Sulsberger  Co.,   194  App.  619. 

Math  V.  Chicago  City  R.  Co.,  243  111.  114. 

— Ordy  Party  Eliciting  Com  Object 

That  an  answer  containing  evidence  otherwise  objectionable  is 
not  responsive  to  the  question,  is  not  an  objection  that  a  party 
not  asking  the  question  can  avail  himself  of. 

Turck  V.  City  of  Chicago,  146  App.  472. 

And  where  statement  volunteered  by  witness  is  relevant  to  the 
issue  being  tried,  and  is  one  the  examining  party  would  have  a 
right  to  elicit,  the  opposing  party  can  not  complain. 

Bamett  v.  Chicago  City  R.  Co.,  167  App.  87. 

Leading  Questions: 

Direct  Examinatloiit 

— Generally 

As  a  general  rule  the  party  calling  a  witness  has  no  right  to 
put  to  him  what  are  termed  leading  questions. 

Frazier  v.  City  of  Geneva,  203  App.  566. 
Flynn  v.  Fogarty,  106  III.  263. 
Harper  v.  Black  Diamond  Coal  Co.,  142  App.  594. 
Smith  V.  Hays,  23  App.  244. 

As  a  general  rule  leading  questions  can  not  be  put  on  the 
examination  in  chief,  but  this  has  its  exceptions.  As  where  the 
leading  questions  are  of  introductory  matter,  leading  and  direct- 
ing the  mind  and  attention  of  the  witness  to  the  main  question ;  to 
a  witness  hostile  to  the  party  calling  him  and  evidently  adverse 
to  him,  or  evasive,  and  such  like.  But  they  are  onlv  permitted 
tmder  the  exercise  of  a  careful  supervision  and  sound  discretion 
of  the  court,  where  it  appears  essential  to  promote  justice. 

Williams  v.  .Tarrott,  6  111.  120. 
Chambers  v.  People,  5  111.  351. 

— Unwilling  or  Evasive  Witness 
May  be  put  to  an  unwilling  or  evasive  witness. 

Cassem  v.  Galvin.  158  111.  '^o. 

Bradshaw  v.  Combs,  102  111.  428. 

Chicago  &:  A.  R.  Cn.  v.  Walker.  118  App.  307. 

McDonald  v.  People,  49  App.  357. 

Doner  v.  People,  92  App.  43. 

— Hostile  Witness 
Or  to  a  hostile  witness. 

rotisolidated  Coal  Co  of  St.  Louis  v.  Senicrer.  179  111.  370 
Williams  v.  Jarrott,  6  111.  120. 
Meixsell  v.  Feasor,  43  App.  180. 
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— Adverse  Pa/rty 

Where  adverse  party  is  called  as  a  witness,  he  may  be  ex- 
amined in  such  a  way  as  to  elicit  the  facts,  even  though  the 
examination  partakes  of  the  character  of  cross-examination. 

North  American  Restaurant,  etc.,  House  v.  McElligott,  227  111.  317. 

— Witness  Testifying  Against  Interest 
Or  where  witness  is  required  to  testify  against  his  own  interest. 

Flynn  v.  Fogarty,  106  111.  263. 

— Ignorant  Witness 

Leading  questions  may  be  asked  of  an  ignorant  person,  and 
a  fair  administration  of  justice  requires  in  such  case  that  such 
question  be  allowed. 

*     Doran  v.  Mullen,  78  111.  342. 

— Witnesses  Testifying  Through  Interpreter 

Where  witnesses  testify  in  their  own  language,  through  an 
interpreter  and  there  is  difficulty  in  getting  direct  and  intelligible 
answers,  leading  questions  are  allowable. 

People  V.  Brown,  273  111.  169. 

— Aged  or  Infirm  Witness 


Or  an  aged  or  infirm  witness. 

Funk  V.  Babbitt,  156  111.  408. 

— CMd 

Court  has  some  discretion  in  the  matter  of  allowing  leading 
questions  to  be  put  to  a  child. 

Johnson  v.  People,  202  111.  53. 
Coon  V.  People,  99  111.  368. 

— Deaf  Witness 

A  deaf  witness  may  be  examined  by  whatever  means  are  neces- 
sary and  best  adapted  to  the  case,  in  the  discretion  of  the  court. 

Harrison  v.  Thackaberr>',  248  111.  512. 
Selenak  v.  Selenak,  150  App.  399. 

— Witness  Mentally  Defective 

Or  where  a  witness  is  mentally  defective  or  from  physical  in- 
firmity is  unable  to  articulate  distinctly. 

Selenak  v.  Selenak,  150  App.  399. 

ft 

— Identifying  Person 
Or  for  purpose  of  identifying  a  person. 

Chambers  v.  People,  5  111.  351. 

— Question  Introductory 
Or  where  question  is  merely  introductory. 

Greenup  v.  Stoker,  8  111.  202. 
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— Directing  Mind  of  Witness 

Leading  questions  may  be  asked  where  the  object  is  merely 
to  direct  the  mind  of  the  witness  to  a  particular  point  in  con- 
troversy. 

Peebles  v.  O'Gara  Coal  Co.,  239  111.  370. 

Swartout  v.  Evans,  41   111.  376. 

North  Chicago  St.  R.  Co.  v.  Balhatchett,  86  App.  60. 

The  allowance  of  leading  questions  calling  attention  of  the 
witness  to  the  subject-matter  with  reference  to  which  his  testi- 
mony is  desired  is  largely  in  the  discretion  of  the  court. 

McCann  v.  People,  226  111,  562. 
People  V.  Brown,  273  111.  169. 

— Contradicting  Former  Witness 

Where  a  litigant  has  testified  to  certain  facts,  the  adverse 
party,  or  a  witness,  may  be  asked  leading  questions  to  contradict 
former  witness. 

Reeves  v.  Peoria  Ry.  Co.,  164  App.  611. 

— Uncontroverted  Fact 
Where  leading  question  is  as  to  a  point  practically  conceded, 
and   about   which   there   could   be   no   controversy,    it    is   not 
prejudicial. 

Cannon  v.  People,  141  111.  270. 

— Re-emphasis 

Counsel  should  not  be  permitted  to  induce  a  witness  to  empha- 
size his  former  statements  by  asking  leading  questions  in  regard 
to  same. 

Briggs  V.  People,  219  111.  330. 

— Conclusions  of  Witness 

Questions  which  are  leading  and  suggestive  in  form  and  call 
for  contlusions  upon  material  points  are  improper. 

Devine  v.  Tazewell  Coal  Co.,  161  App.  547. 
Springfield  Con.  Ry.  Co.  v.  Welsh.  155  111.  511. 

'Anticipating  Defense 


A  leading  question  asked  upon  direct  examination  of  a  witness 
for  the  purpose  of  anticipating  a  defense  is  improper. 

Hayward  v.  Scott,  114  App.  531. 

— Negative  Purpose 

As  a  general  rule,  a  party  to  a  suit  is  prohibited  from  asking 
leading  questions  of  his  own  witness,  but  where  the  purpose  of 
his  question  is  merely  to  negative  a  fact  or  circumstance,  a  lead- 
ing question  is  sometimes  proper  and  forms  an  exception  to  the 
general  rule;  as  where  a  witness  is  called  to  contradict  another 
who  had  stated  that  such  and  such  an  expression  was  used. 
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counsel  are  sometimes  permitted  to  ask  whether  some  particular 
expressions  were  used  or  things  said,  instead  of  asking  the 
witness  to  state  what  was  said. 

Chicago  &  A.  R.  Co.  v.  Eaton,  96  App.  570. 
Reeves  v.  Peoria  Ry.  Co.,  164  App,  611. 

Crogs-examinatioii  t 

— Generally    ' 

A  party  has  a  right  to  propound  leading  questions  on  cross- 
examination. 

Phares  v.  Barbour,  61  111.  271. 

But  where  a  strong  bias  or  interest  in  favor  of  cross-examin- 
ing party  is  shown,  court  may  refuse  to  allow  leading  questions 
to  be  put.  Even  with  an  impartial  witness  under  cross-exami- 
nation, the  words  can  not  be  put  in  the  mouth  of  the  witness 
to  echo  back  again. 

Clingan  v.  Irvine,  40  App.  606. 

Deming  v.  Prudential  Ins.  Co.,  169  App.  96. 

— Witnesses  CaUed  by  Court 

Where  witnesses  are  called  and  examined  by  the  court  as  its 
own  witnesses,  and  cross-examined  by  the  state,  and  are  hostile 
to  the  state,  leading  questions  are  permissible  within  the  dis- 
cretion of  the  court. 

People  V.  Curran,  207  App.  264. 

Be-direet  Examlmition 

On  re-direct  examination,  leading  questions  may  be  allowed 
for  the  purpose  of  explaining,  developing  or  modifying  new 
matter  brought  out  on  cross-examination. 

City  of  Chicago  v.  Sutton,  136  App.  221. 

Rebuttal 

There  is  no  rule  that  allows  the  asking  of  su^eestive  questions 
of  one's  own  witness  on  rebuttal,  different  from  the  examination 
in  the  first  instance. 

Robishaw  v.  Schiller  Piano  Co.,  179  App.  163. 

May  be  permitted  where  but  a  mere  statement  or  repetition 
in  form  of  an  interrogatory  of  what  a  witness  had  more  fully 
stated  in  a  preceding  answer. 

Dempsey  v.  Whiteside,  31  App.  32. 

By  the  Court 

The  court  may,  in  its  discretion,  of  its  own  motion  ask  ques- 
tions leading  in  form. 

Swartout  v.  Evans,  41  111.  376. 

The  vice  of  a  leading  question,  when  propounded  by  counsel, 
is  that  it  suggests  to  the  witness  the  answer  which  is  desired. 
When  propounded  by  the  court  it  has  the  additional  vice  of 
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being  understood  by  the  jury  as  indicating  the  view  entertained 
by  the  court  as  to  the  fact  suggested  by  the  question. 

Cunningham  v.  People,  195  111.  550. 

BlBcretioil  of  Court 

The  allowance  of  leading  questions  calling  the  attention  of 
the  witness  to  the  subject  with  reference  to  which  his  testimony 
is  desired,  rests  largely  in  the  discretion  of  the  trial  court,  and 
will  not  call  for  a  reversal  in  the  absence  of  clear  abuse  of  such 
discretion. 

Mayville  v.  French,  246  111.  434. 

People  V.  Brown,  273  111.  169. 

McCann  v.  People,  226  111.  562. 

McGuire  v.  People,  219  111.  16. 

Crean  v.  Hourigan,  158  111.  301. 

Demereski  v.  Citizens  Coal  Co.,  149  App.  513. 

Selenak  v.  Selenak,  150  App.  399. 

Hatcher  v.  Quincy  Horse  Ry.  Co.,  193  App,  590. 

It  is  not  an  abuse  of  discretion  to  permit  a  question,  otherwise 
proper,  to  be  put  in  leading  form. 

Day  V  Porter,  161  111.  235. 

It  is  only  when  such  discretion  is  abused  and  substantial  injury 
done  that  a  court  of  review  will  reverse  for  that  cause. 

Peebles  v.  O'Gara  Coal  Co.,  239  III.  370. 
Johnson  v.. People,  202  111.  53. 
Crean  v.  Hourigan,  158  III.  301. 

Objectioiis 

An  objection  must  be  specific.  A  general  objection  to  a  ques- 
tion will  not  reach  the  objection  of  its  being  leading. 

Ruddy  V.  McDonald,  244  III.  494. 
Dunn  V.  People,  172  111.  582. 
Funk  V.  Babbitt,  156  111.  408. 
Hilton  V.  Santelman,  129  App.  109. 

The  objection,  to  leading  questions  rests  largely  in  the  discre- 
tion of  the  trial  court,  where  not  abused. 

Riordan  v.  Chicago  City  Ry.  Co.,  178  App.  323. 

One  can  not  object  to  leading  questions  which  do  not  injure 
him. 

Dougherty  v.  Heckard,  189  111.  239. 
Funk  V.  Babbitt,  156  111.  408. 
Bulson  V.  People,  31  111.  409. 
Gibson  v.  Glizozinski,  76  App.  400. 

Hypothetical  Questions: 
Purpose 

The  purpose  of  a  hypothetical  question  is  to  obtain  the  opinion 
of  one  entitled  by  superior  learning  or  experience  to  speak  and 
to  express  an  opinion  upon  the  state  of  facts  which,  for  the 
purpose  of  his  consideration,  are  to  be  received  by  him  as  true. 

Netcher  v.  Bernstein,  no  App.  484. 
Girard  Coal  Co.  v.  Wiggins,  52  App.  69. 

23 
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The  witness  must  be  one  who  has  acquired  ability  to  deduce 
correct  inferences  from  hypothetically  stated  facts  or  from  facts 
proved  involving  scientific  or  technical  knowledge. 

.  City  of  Chicago  v.  Lehmann,  262  111.  468. 

The  object  of  a  hypothetical  question  is  to  obtain  the  opinion, 
upon  a  subject  not  within  the  knowledge  of  men  of  ordinary 
experience,  of  one  who  by  a  previous  course  of  habit  or  study 
has  acquired  a  knowledge  of  that  subject.  The  hypothetical 
statement  of  facts  must  be  taken  to  be  true.  The  opinion  is  per- 
mitted to  be  given  to  enable  the  jurors  to  draw  the  inferences 
from  the  evidence  which  their  want  of  knowledge  would  other- 
wise prevent. 

Chicago  Union  Trac.  C(J.  v.  Roberts,  229  111.  481. 

Rlflrht  to  Ask 

A  hypothetical  question  may  be  put  to  an  expert  witness  if 

there  is  any  evidence  tending  to  prove  the  facts  stated  in  the 

question. 

Chicago  &  A.  R.  Co.  v.  Harrington,  192  III.  9. 

The  question  of  the  qualification  of  an  expert  rests  largely 
in  the  discretion  of  the  trial  court.  There  can  be  no  arbitrarv 
or  fixed  test  but  necessarily  only  a  relative  one,  depending  some- 
what on  the  subject  and  the  particular  witness. 

Mahlstedt  v.  Ideal  Lighting  Co..  271  111.  154. 
Bonato  v.  Peabody  Coal  Co.,  248  III.  422. 
The  People  v.  Spencer,  264  111.  124. 

A  party  seeking  the  opinion  of  an  expert  may,  within  reason- 
able limits,  put  his  case  hypothetically  as  he  claims  it  to  have 
been  proved  and  take  the  opinion  of  the  witness  thereon,  leaving 
the  jiirv  to  determine  whether  the  case  as  put  is  the  one  proven. 

Grand  Lodge  I.  O.  M.  A.  v.  Wietinjj,  168  111.  408. 
City  of  Aledo  v.  Honeyman,  208  111.  415. 

An  expert  may  l>e  asked  a  hypothetical  question  within  the 
scope  of  his  superior  knowledge  and  experience,  if  such  question 
is  kept  within  bounds  of  the  evidence. 

Netcher  v.  Bernstein,  no  App.  484. 

Vischer  v.  Northwestern  El  R.  Co.,  171  Apo.  544. 

When  there  is  any  evidence  tending  to  establish  a  fact,  a  party 
has  a  right  to  base  a  hypothetical  question  upon  such  evidence, 
regardless  of  the  nrenonderance  of  evidence  on  the  subject. 

Lake  Erie  &  W.  R.  Co.  v.  Belong,  109  App.  241. 
Howard  v    People.   185   111.  'i52. 
Catlin  V.  Traders  Ins.  Co.,  83  App.  40. 

Basis  of  Qaestionx 

— Must  Be  Based  on  Proof 

Hypothetical  questions  must  be  based  on  proof.  It  is  not  per- 
missible to  assume  what  is  not  within  the  range  of  legitimate 
evidence.     Such  a  question,   filled  with  partial   statements   of 
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facts,  containing  inferences  and  conclusions  drawn  from  them, 
should  not  be  allowed,  and  is  well  calculated  to  mislead  the  jury. 

Haish  V.  Payson,  107  HI.  365. 

A  hypothetical  question  is  only  proper  to  be  put  to  an  expert 
witness  when  the  facts  assumed  and  stated  therein  are  fairly 
within  the  range  of  the  testimony. 

Fuchs  V.  Tone,  218  111.  445. 

If  the  facts  are  disputed  the  party  examining  the  witness 
may  include  in  the  hypothesis  only  those  facts  which  the  evidence 
on  his  side  tends  to  prove  and  it  will  be  for  the  jury  to  say 
whether  the  facts  stated  have  been  proved  or  not  and  accept  or 
reject  the  opinion  accordingly.  If  the  evidence  as  to  the  par- 
ticular matter  inquired  about  is  not  disputed  it  is  obvious  that 
the  hypothetical  question  must  contain  all  the  facts  or  the  opinion 
will  not  only  be  worthless  but  be  likely  to  mislead  the  jury.  If 
counsel  selects  from  the  undisputed  facts  those  which  are  most 
favorable  to  his  party  and  obtains  an  opinion  thereon,  the  jury 
may  forget  the  partial  nature  of  the  premises  and  adopt  the 
opinion  of  the  witness  on  the  partial  statement. 

Opp  V.  Pryor,  294  111.  538. 

A  hypothetical  question  should  be  based  upon  a  theory,  each 
element  of  which  is  supported  by  some  evidence  in  the  case. 

Botwinis  v.  Allgood,  113  App.  188. 

It  is  not  necessary  that  each  of  the  hypotheses  contained  in 
a  hypothetical  question  should  have  been  established  by  the  evi- 
dence. If  there  is  evidence  tending  to  support  same,  that  is  all 
that  is  required.  Whether  the  facts  stated  are  sufficiently  estab- 
lished by  the  proof  is  to  be  decided  by  the  jury. 

Botwinis  v.  Allgood,  113  App.  188. 

Where  hypothetical  questions  are  based  on  the  assumption  that 
plaintiff's  theory  of  the  case  is  correct,  they  are  admissible  in 
evidence  though  not  based  on  any  evidence. 

Sherman  v.  Pardridge,  177  App.  304. 

— Inferences  from  Facts  Proven 

A  hypothetical  question  is  not  objectionable  as  assuming  cer- 
tain facts  as  proven,  where  the  facts  and  circumstances  proven 
are  so  associated  with  the  assumed  facts  as  to  render  the  existence 
of  the  latter  probable  and  the  jury  are  left  free  to  determine 
for  themselves  the  truth  or  falsity  of  the  assumption. 

Economy  Light  &  Power  Co.  v.  Sheridan,  200  111.  439. 

— Based  on  Testimony  Heard  by  Witness 

Question  may  be  based  on  testimony  heard  bv  witness,  which 
is,  for  the  purpose  of  such  question,  assumed  to  be  true. 

Chicago  Union  Trac.  Co.  v.  Roberts,  229  111.  481. 
City  of  Chicago  v.  Didier.  227  111.  571. 
Schneider  v.  Manning,  121  III.  376. 
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But  witness  should  have  heard  all  the  evidence  on  that  par- 
ticular point  before  giving  opinion. 

Wolters  V.  Mason,  159  App.  560. 

— Prior  Proof  of  all  Facts  Assumed 

Prior  proof  of  all  the  facts  assumed  in  the  hypothetical  ques- 
tion is  not  essential  to  the  validity  of  the  question,  but  question 
may  be  predicated  upon  testimony  adduced  and  upon  testimony 
which  counsel  assures  the  court  will  be  adduced. 

Eckels  V.  Halsten,  136  App.  iii. 

— AU  Facts  Proven 

Hypothetical  questions  to  an  expert  witness  may  be  framed 
either  upon  all  the  facts  in  the  case  or  upon  any  part  of  the  tacts 
assumed  to  be  true,  which  is  sufficient  in  itself. 

Henry  v.  Hall,  13  App.  343. 

Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  111.  129. 

Question  not  improper  simply  because  it  includes  only  a  part 
of  the  facts  in  evidence,  provided  the  evidence  tends  to  establish 
such  facts  as  are  embodied  in  the  question. 

Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  111.  129. 

All  material,  undisputed  facts  bearing  on  the  matter  con- 
cerning which  the  opinion  of  the  witness  is  sought,  should  be 
included  in  the  hypothetical  question. 

Catlin  V.  Traders  Ins.  Co.,  83  App.  40. 

A  hypothetical  question  is  improper  which  omits  important 
undisputed  facts. 

Opp  V.  Prvor,  294  111.  ktB. 

City  of  Chicago  v.  O'Donnell,  124  App.  78. 

Fuchs  V.  Tone,  218  III.  445. 

To  require  a  court  to  determine  in  advance  that  question  so 
put  embraced  all  the  facts  would  be  to  take  from  the  jury  the 
weight  to  be  given  to  the  evidence. 

Howard  v.  People,   185  111.  ^"^2. 

Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  111.  129. 

Whether  the  facts  stated  in  a  hypothetical  question  are  suf- 
ficiently established  by  the  proof  is  a  question  for  the  jury. 

Chicago  &  E  I.  R.  Co.  v.  Wallace,  202  111.  129. 
Howard  v.  People,  185  111.  552. 

Form  of  Question: 

— Must  Be  Put  Hypothetically 

The  proper  practice  is  to  put  to  the  witness  a  question  reciting 
the  supposed  facts  hypothetically,  upon  which  the  opinion  of 
the  witness  is  desired. 

Pvle  V-   PvIp.    Tt;8  111.  289. 

Elffin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

The  question  must  be  put  hypothetically.  That  it  is  so  put 
hypothetically  must  appear  early  in  the  question.     Counsel  may 
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frame  the  question  upon  such  theory  and  upon  such  supposed 
facts  as  he  pleases,  provided  they  are  warranted  by  the  evidence. 
The  question  should  leave  the  jury  entirely  free  to  determine  for 
themselves  the  truth  or  falsity  of  the  facts  assumed  in  it. 

Netcher  v.  Bernstein,  no  App.  484. 

Questions  put  to  an  expert  on  direct  examination  must  be 
framed  hypothetically,  unless  there  is  no  conflict  of  evidence  as 
to  the  facts  or  the  witness  is  personally  acquainted  with  them. 

Chicago  &  A.  R.  Co.  v.  Glenny,  175  111.  238. 
City  of  Chicago  v.  Lamb,  105  App.  204. 

The  proper  way  to  examine  an  expert  who  is  not  acquainted 
with  the  facts  is  to  put  to  him  a  hypothetical  question  embody- 
ing the  facts  which  the  examiner  claims  the  proofs  tend  to 
establish. 

Spring  Valley  Coal  Co.  v.  McCarthy,  136  App.  473. 

Counsel  may  embrace  in  hypothetical  questions  such  facts  as 
he  deems  established  by  the  evidence,  and  if  opposite  party  does 
not  consider  that  all  the  relevant  facts  are  included  in  the  ques- 
tions, he  may  include  them  on  cross-examination. 

Chicago  City  Ry.  Co.  v.  Bundy,  210  III.  39. 

The  fact  that  a  question  is  a  hypothetical  one,  implies  that  the 
truth  of  some  statement  of  facts  is  assumed  for  a  particular 
purpose  and  if  such  question  could  be  based  upon  undisputed 
facts  alone,  it  would  never  be  asked  in  any  case  where  an  issue 
of  fact  arose. 

Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  III.  t2q. 
Howard  v.  People,   185  111.  552. 

— Recitation  of  Actvxd  Fact 

The  proper  method  of  asking  questions  of  expert  witnesses 
is  to  state  hypothetically  the  case  which  counsel  thinks  has  been 
proved  and  ask  a  question  based  upon  such  hypothetical  case, 
and  not  to  ask  the  question  in  the  form  of  a  recitation  of  actual 
facts. 

Shaughnessy  v.  Holt,  236  111.  485. 
Botwinis  v.  Allgood,  113  App.  188. 

— Involved  or  Obscure 

A  hypothetical  question  is  improper  when  it  is  involved,  ob- 
scure, suggestive  and  leading. 

Chicago  Citv  Rv.  Co.  v.  Sugar,  T17  App.  578. 

Question  Should  Be  Complete 

Each  hypothetical  question  should  be  complete  in  itself.  The 
hypothetical  facts  which  there  is  evidence  tending  to  prove, 
should  be  specifically  detailed  in  each  of  the  questions. 

Illinois  Central  R.  Co.  v.  McCollum,  130  App.  267. 
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And  must  not  ignore  material  facts  which  affect  the  opinion. 

Opp  V.  Pryor,  294  111.  538. 

McCarthy  v.  Spring  Valley  Coal  Co.,  232  111.  473. 

Usaiplng  Functions  of  Jury 

It  is  an  elementary  rule  that,  where  the  court  or  jury  can  make 
their  own  deductions,  they  shall  not  be  made  by  those  who  testify. 

Mahlstedt  v.  Ideal  Lighting  Co.,  271  111.  154. 

Opinion  evidence  is  admissible  only  when,  from  the  nature 
of  the  subject  under  investigation,  no  better  evidence  can  be 
obtained,  or  it  can  not  be  so  detailed  or  presented  to  the  jury 
that  they  can  draw  the  proper  inferences  and  form  an  intelligent 
judgment.  The  opinion  and  conclusions  of  a  witness  are  not 
admissible  where  the  jury,  acting  as  such,  is  equally  capable  with 
the  witness  of  forming  an  opinion  or  conclusion  from  facts  to 
which  the  witness  may  testify.  If  the  facts  can  be  detailed  and 
placed  before  the  jury  so  that  the  jurors,  as  men  of  ordinary 
intelligence,  can  fully  understand  the  matter  and  draw  the  proper 
inferences  and*  conclusions  and  there  is  no  necessity  for  opinion 
evidence,  such  evidence,  whether  the  opinion  of  an  expert  or 
non-expert,  is  inadmissible. 

Baddeley  v.  Watkins,  293  111.  394. 

A  hypothetical  question  is  improper  which  calls  for  an  opinion 
upon  an  ultimate  question  of  fact  which  is  for  the  jury  to  decide 
under  the  instructions  of  the  court. 

Chicago  City  Ry.  Co.  v.  Sugar,  117  App.  578. 

People  V.  Arnold,  248  111.  169. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

From  the  nature  of  expert  testimony  every  hypothetical  ques- 
tion propounded  to  an  expert  in  any  case  may  call  for  an  opinion 
upon  some  issue  or  fact  which  is  to  be  determined  by  the  jury, 
and  it  is  therefore  not  always  a  good  objection  to  such  question 
that  it  calls  for  an  opinion  upon  a  question  to  be  decided  by  the 
jury.  The  opinion  of  an  expert  is  admitted  in  any  case  only 
from  necessity,  where  some  special  knowledge  not  possessed  by 
the  jury,  is  required  in  reaching  a  proper  conclusion  from  a  given 
state  of  facts,  and  its  admission  is  in  nowise  an  invasion  of  the 
province  to  the  jury.  The  expert  witness  has  nothing  whatever 
to  do  with  settling  controverted  questions  of  fact  or  with  deter- 
mining the  credibility  of  witnesses.  His  opinion  is  based  upon  a 
state  of  facts  which  is  assumed  to  be  true,  and  he  is  not  per- 
mitted to  express  an  opinion  as  to  whether  the  evidence  estab- 
lishes the  assumed  state  of  facts  rather  than  some  other  state 
of  facts  which  the  evidence  tends  to  prove.  It  is  the  province  of 
the  jury  to  determine  whether  the  state  of  facts  assumed  bv  the 
expert  to  be  true  has  been  established  by  the  evidence.  In  case 
they  find  that  such  state  of  facts  has  been  established,  then  thev 
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are  authorized  to  adopt  the  opinion  of  the  expert  as  their  con- 
clusion upon  that  state  of  facts;  but  if  they  find  that  such  as- 
sumed state  of  facts  has  not  been  established,  then  the  opinion 
of  the  expert,  as  a  matter  of  course,  can  not  be  followed  by  them. 
It  is  therefore  apparent  that  the  functions  of  the  jury  are  not 
usurped  by  an  expert  witness  who  gives  an  opinion  upon  some 
assumed  state  of  facts  which  the  evidence  tends  to  prove,  where 
it  requires  some  knowledge  or  skill  in  order  to  reach  the  proper 
conclusion  from  the  state  of  facts. 

Goddard  v.  Enzler,  222  111.  462. 

Stephen  v.  Duffy,  237  111.  549. 

Keefe  v.  Armour  &  Co.,  171  App.  573. 

Devine  v.  Union  El.  R.  R.  Co.,  201  App.  492. 

Expert  evidence  is  admissible  when  the  witnesses  offered  as 
experts  have  peculiar  knowledge  or  experience  not  common  to 
the  world,  which  renders  their  opinions  founded  on  such  knowl- 
edge or  experience  an  aid  to  the  court  or  jury  in  determining  the 
question  at  issue.  Expert  testimony  is  proper  when  the  sub- 
ject matter  of  the  inquiry  is  of  such  a  character  that  only  persons 
of  skill  or  experience  in  it  are  capable  of  forming  a  correct 
judgment  as  to  any  fact  connected  therewith. 

Mahlstedt  v.  Ideal  Lighting  Co.,  271  111.  154. 
Yarber  v.  Chicago  &  Alton  R.  Co.,  235  111.  589. 
People  V.  Jennings,  252  111.  534. 

Question  should  not  call  upon  the  witness  to  put  himself  in 
place  of  the  jury,  and  in  view  of  the  evidence  submitted,  pass 
upon  the  whole  evidence. 

Pyle  V.  Pyle,  158  111.  289. 

Question  to  an  expert  which  does  not  embody  a  hypothetical 
statement  of  facts,  but  which  calls  upon  such  expert  to  take  the 
place  of  the  jury  and  pass  upon  the  issue  is  not  proper. 

Pyle  V.  Pyle,  158  111.  289. 

Cross-examinatioii 

.Upon  cross-examination,  any  fact  which,  in  the  sound  dis- 
cretion of  the  court,  is  pertinent  to  the  inquiry,  whether  testified 
to  by  any  one  or  not,  may  be  assumed  in  a  hypothetical  question, 
with  the  view  to  testing  the  skill,  learning  or  accuracy  of  the 
expert,  or  to  ascertain  the  reasonableness  or  expose  the  unreason- 
ableness of  the  opinion  he  has  expressed  to  the  jury.  A  question, 
although  it  goes  beyond  the  scope  of  the  evidence,  may  be  pro- 
pounded upon  cross-examination,  if  its  office  and  purpose  is  to 
elicit  the  reason  upon  which  the  expert  based  an  opinion  ex- 
pressed by  him  in  his  examination  in  chief,  or  to  ascertain  the 
extent  of  his  learning  and  knowledge  of  the  particular  subject 
upon  which  he  assumes  to  be  an  expert. 

West  Chicago  St.  R.  Co.  v.  Fishman,  169  111.  196. 
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But  a  fact  which  is  not  pertinent  to  the  question  being 
tried  and  which  the  law  will  not  permit  to  be  proved  as  havinr^ 
any  tendency  to  create  or  justify  an  opinion  can  not  be  assumed 
in  hypothetical  question. 

Sanitary  Dist.  of  Chicaga  v.  Comeau,  257  111.  93. 
McEniry  v.  Tri-City  Ry.  Co.,  179  App.  152. 

If  a  party  considers  that  his  opponent's  hypothetical  question 
does  not  fairly  cover  the  evidence,  he  may  on  cross-examination 
change  the  question  so  as  to  cover  the  facts  which  he  believes 
are  applicable  to  the  case  and  shown  by  the  evidence,  and  fail- 
ing to  do  so,  he  can  not  complain  on  appeal. 

City  of  Aledo  v.  Honeyman,  208  III.  415. 
Chicago  City  R.  Co.  v.  Bundy.  210  111.  39. 
Riverton  Coal  Co.  v.  Shepard,  207  III.  395. 

Or  he  should  call  the  attention  of  the  witness  to  anv  omitted 
facts,  on  cross-examination. 

Chicago  &  £.  I.  R.  Co.  v.  Wallace,  202  III.  129. 

The  opposite  party  may  in  cross-examination  supply  the  needed 
facts. 

Opp  V.  Pryor,  294  111.  538. 

It  is  proper  on  cross-examination  to  put  to  a  medical  expert 
hypothetical  questions  containing  supposed  states  of  fact  other 
than  those  shown  by  the  evidence. 

People  V.  Dictmeyer,  164  App.  405. 

Wide  latitude  should  be  allowed  on  cross-examination  of  wit- 
nesses examined  hypothetically. 

Moennich  v.  City  of  Chicago,  147  App.  553. 

Objections 

The  rule  that  objection  to  a  question  should  be  specific  and  not 
general,  has  been  held  to  apply  to  hypothetical  questions. 

Chicago  &  E.  I.  R.  Co.  v.  Wallace,  202  111.  129. 
McCauley  v.  Chicago  City  Ry.  Co.,  163  App.  176. 
Peter  v.  Cohen,  176  App.  58. 

An  objection  to  the  basis  of  a  hypothetical  question  must  be 
specific  so  that  any  improper  matter  may  be  eliminated. 

Chicago  Union  Trac.  Co.  v.  Roberts,  229  111.  481. 

Counsel  objecting  to  hypothetical  question  should  ooint  out 
what  admitted  fact  he  claims  to  be  improperly  omitted,  so  that 
if  the  court  holds  the  objection  good  the  opposite  party  may 
amend  the  question. 

Tntlin  V.  Traders  Ins.  Co.,  83  App.  ao. 
Rivrrton  Coal  Co.  v.   Shepard,  207  111.  395. 

A  partv  bavins:  adopted  and  used  a  hypothetical  question 
propounded  by  his  adversary  in  the  examination  of  his  expert 
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witnesses,  will  not  be  heard  to  say  that  its  use  by  his  adversary 
was  error. 

Netcher  v.  Berastein,  no  App.  484. 

No]i»eaq^€irt 

Non-experts  should  not  be  asked  hypothetical  questions  based 
on  facts  not  within  the  knowledge  of  the  witness.  They  are  not 
allowed  to  give  a  professional  opinion  or  an  opinion  based  on 
supposed  cases,  leaving  the  cases  to  be  shown  by  other  evidence. 
Experts  only  can  do  this. 

Pittard  v.  Foster,  12  App.  132. 
Baddeley  v.  Watkins,  293  111.  394. 

Use  of  Memoranda  to  Refresh  Memory: 
Bight  to  Usei 

— In  General 

A  witness  has  a  right  to  use  memoranda  for  the  purpose  of" 
refreshing  his  recollection. 

Stein  V.  Automatic  Elec.  Co.,  152  App.  392. 

Fitzgerald  v.  Bunner,  219  111.  485. 

Iroquois  Fum.  Co.  v.  Elphicke,  200  111.  411. 

Brown  v.  Galesburg  Brick  Co.,  132  111.  648. 

Chicago  &  N.  W.  R.  Co.  v.  McCahill,  56  111.  28. 

Seavems  v.  Trilby,  48  III.  195. 

West  Chicago  St.  Ry.  Co.  v.  Kromshinsky,  86  App.  17. 

Voigt  V.  Anglo-American  Prov.  Co.,  104  App.  423. 

Woods  V.  Toledo,  St.  L.  &  W.  R.  Co.,  159  App.  209. 

Maremont  v.  Schwarzschild,  194  App.  619. 

Farmers  Grain  Co.  of  Dorans  v.  Illinois  Central  R.  Co.,  201  App.  261. 

A  witness  can  testify  only  to  such  facts  as  are  within  his  own 
personal  knowledge  and  recollection,  but  there  are  cases  where 
writings  may  be  used  to  assist  his  recollection  and  recall  to 
memory  forgotten  facts. 

Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  338. 
Elston  V.  Kennicott,  46  111.  187. 
Scoville  Mfg.  Co.  v.  Cassidy,  275  111.  462. 
People  V.  Cassidy,  283  111.  398. 

And  it  is  not  necessary  that  the  writing  shall  have  been  made 
by  the  witness  himself,  or  that  it  should  be  an  original  writing, 
or  even  admissible  in  evidence,  provided  that  after  an  inspection 
of  the  record  the  witness  can  speak  to  the  facts  from  his  own 
recollection. 

.Scoville   Mf^.   Co.  v.  Cassidy,  275   111.  462. 
People  V.  Cassidy,  283  111.  39i8. 

— Necessity  for  Independent  Recollection 

But  after  an  inspection  of  the  writing  he  must  be  able  to  spea-c 
from  his  own  recollection  of  the  facts.  * 

r^iamond  Glue  Co.  v.  Wietzvchowski.  227  111.  338. 
Torpedo  Top  Co.  v.  Royal  Ins.  Co.,  162  App.  338. 
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He  must  be  able  to  say,  after  having  referred  to  the  memo- 
randum to  refresh  his  recollection,  that  he  remembers  the  facts 
about  which  he  has  testified. 

Iroquois  Furnace  Co.  v.  Elphicke,  200  111.  411. 
People  V.  Maddox,  162  App.  95. 

— Made  at  Time  of  Transaction 

A  witness  may  be  permitted  to  refresh  his  recollection  from  a 
memorandum  which  he  has  testified  was  made  by  him  from  his 
own  memory  and  was  made  at  the  time  when  he  had  the  facts  in 
mind  and  was  correct  at  the  time  he  made  it. 

McCabe  v.  Swift  &  Co.,  143  App.  404. 
Sullivan  v.  Miller,  169  App.  607. 
St.  Onge  V.  Hartford  Ins.  Co.,  204  App.  127. 
Chesney  v.  Union  Pacific  Ry.  Co.,  209  App.  494. 

Or  if,  after  inspecting  a  writing,  witness  has  no  independent 
recollection  of  the  facts  therein  stated,  but  is  able  to  state  that 
he  correctly  reduced  them  to  writing  at  the  time  of  the  occur- 
rence or  within  such  a  time  afterward  that  he  had  perfect 
recollection  of  them;  or  if  the  witness  knows  that  the  facts 
were  recorded  at  the  time  or  when  they  were  fresh  in  his  memory 
and  that  the  memorandum  would  not  have  been  made  unless  he 
knew  the  facts  therein  stated  to  be  true  when  it  was  made,  he 
will  be  permitted  to  make  use  of  it,  provided  the  writing  is  pro- 
duced with  an  opportunity  for  cross-examination  as  to  it,  so  that 
the  jury  may  also  draw  their  conclusion  as  to  the  fact. 

Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  338. 

Chicago  &  W.  Coal  Co.  v.  Liddell,  69  111.  639. 

Calahan  v.  Conran,  172  App.  261. 

Employers,  etc.,  Corp.  of  London  v.  Kelly  Const.  Co.,  195  App.  620. 

— No  Recollection  of  Facts 

I  f  a  witness  has  no  recollection  of  the  circumstances  and  can 
only  say  they  are  true  because  he  finds  them  on  his  memorandum, 
it  would  not  be  proper  to  permit  him  either  to  read  or  speak 
from  the  memorandum. 

Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344. 

Where  witness  only  makes  a  pretense  of  testifying  from  inde- 
pendent recollection,  but  it  clearly  appears  that  his  evidence  was 
based  upon  a  reading  of  written  instruments,  the  evidence  is  sec- 
ondary and  incompetent. 

Russell,  etc,  v.  Excelsior  Stove  Co.,  120  App.  23. 

— Taken  from  Book  Kept  by  Another 

It  is  improper  to  permit  witness  to  refresh  his  recollection 
from  memorandum  taken  from  a  book  kept  by  another. 

Haish  V.  Dreyfus,  in  App.  44. 

Davis  V.  Michigan  Cent.  R.  R.  Co.,  294  111.  355. 


EXAMINATION  OF  WITNESSES  363 

— Lost  Writing 

A  witness,  in  giving  testimony  of  the  contents  of  a  lost  writing 
may  make  use  of  any  memorandum  to  refresh  his  memory. 

Dunlap  V.  Berry,  s  111.  327. 

— Right  of  Opposite  Party  to  Memorandum 

Opposite  party  is  entitled  to  memorandum  for  purpose  of  cross- 
examining  such  witness. 

Harman  v.  Illinois  &  Eastern  Coal  Co.,  237  111.  36. 

— Jury  Should  Consider  Evidence 

Jury  should  not  be  instructed  to  disregard  testimony  of  wit- 
ness so  far  as  based  on  memorandum. 

Wolcott  V.  Heath,  78  111.  433- 

Copy? 

— Generally 

A  witness  may  also  make  use  of  copy  of  original  memorandum 
to  refresh  his  memory  when  it  appears  that  the  copy  so  used  is 
an  exact  copy  and  that  the  original  has  been  lost. 

Iroquois  Furnace  Co.  v.  Elphicke,  200  111.  411. 

Copy  of  writing  may  be  used  to  refresh  recollection  if  wit- 
ness is  able  to  testify  from  his  own  recollection  of  the  original 
facts,  independent  of  his  confidence  in  the  accuracy  of  the  copy. 

Bonnett  v.  Glattfeldt,  120  111.  166. 
Bredt  v.  Simpson  &  Co.,  95  App.  333. 

But  unless  he  can  give  a  satisfactory  reason  for  using  a  copy, 
that  fact  might  impair  the  weight  of  his  evidence  with  the  jury, — 
would  go  to  the  credibility  and  not  to  the  competency  of  his 
testimonv. 

Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344. 

But  witness  can  not  read  from  such  copy. 

Bonnett  v.  Glattfeldt,  120  III.  166. 

A  witness  should  not  be  permitted  to  refer  to  memorandum 
which  is  copy  of  record,  where  it  does  not  appear  that  origfinn^ 
record  was  made  in  the  ordinary  course  of  business,  by  persons 
whose  duty  it  was  to  make  it,  and  that  it  was  made  at  the  time 
of  the  occurrence  of  the  transactions  it  purports  to  record. 

Doyle  V.  Illinois  Central  R.  Co.,   113  App.  532. 

— True  Copy 

Before  a  witness  can  be  permitted  to  refresh  his  memory  from 
a  copy,  he  must  be  clear  and  explicit  in  his  evidence  that  it  truly 
transcribed  from  the  original,  and  that  the  original  was  correctly 
made  a^^d  was  true  when  made. 

Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344. 
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— Voluminous  Records 

Where  books  and  documents  are  voluminous,  schedules  show- 
ing data  and  results  may  be  used  by  a  witness  in  testifying,  but 
even  in  such  case  the  originals  should  be  at  hand  so  that  the  oppo- 
site party  may  have  an  opportunity  to  examine  them  to  verify 
the  correctness  of  such  schedules. 

Doyle  V.  Illinois  Central  R.  Co.,  113  App.  532. 
People  V.  Munday,  204  App.  24. 

Where  the  originals  consist  of  numerous  documents,  books, 
papers  or  records  which  can  not  conveniently  be  examined  in 
court  and  the  fact  to  be  proved  is  the  general  result  of  an  exami- 
nation of  the  whole  collection,  evidence  may  be  given  as  to  such 
result  by  any  competent  person  who  has  examined  the  docu- 
ments, provided  the  result  is  capable  of  being  ascertained  by 
calculation. 

People  V.  Hartenbower,  283  111.  591. 

People  V.  Ceroid,  265  111.  448. 

Reinke  v.  Sanitary  Dist.  of  Chicago,  260  III.  380. 

Welsh  V.   Shumway,  232  111.  54. 

Cf.  People  V.  Paisley,  288  111.  310. 

— Can  Not  Be  Read  in  Evidence 
Original  entries  may  be  read  in  evidence,  but  not  copy. 

Bonnett  v.  Glattfeldt,  120  111.  166. 

Correctness  of  Facts  Contained  Therein 

The  question  whether  the  facts  are  correctly  set  forth  in  such 
memorandum  is  a  question  of  fact  for  the  jury. 

Employers,  etc.,  Corp.  of  London  v.  Kelly  Const.  Co.,  195  App.  620. 

Memorandum  as  Eyidence 

Where  a  witness  is  permitted  to  testify  from  a  book,  aside 
from  which  he  has  no  independent  recollection,  after  such  testi- 
mony the  book  itelf  may  be  received  in  evidence. 

Calahan  v.  Conran,  172  App.  261. 

Chesney  v.  Union  Pacific  R.  Co.,  209  App.  494. 

Where  witness  on  his  direct  examination  simply  refers  to 
memorandum  to  refresh  his  memory,  and  then  testifies  to  his 
recollection  thus  aided,  if  such  memorandum  is  given  in  evidence 
on  his  cross-examination  at  the  instance  of  the  adverse  party, 
latter  can  not  complain  of  its  admission. 

Bush  V.  Stanley,  122  111.  406. 

Correct  copy  of  lost  memorandum  may  be  admitted  in  evi- 
dence in  connection  with  the  testimony  of  the  witness  making  it. 

Ryan  v.  Miller,  153  111.  138. 

A  witness  is  only  permitted  to  use  a  record  made  by  himself  to 
refresh  his  recollection;  he  can  not  read  it  as  independent  evi- 
dence where  he  has  no  recollection  of  the  circumstances  and 


EXAMINATION  OP  WITNESSES  365 

could  only  say  that  they  were  true  because  he  found  them  on  the 
memorandum. 

Kolber  v.  Frankenthal,  159  App.  382. 

Where  memorandum  contains  expressions  of  opinion,  and 
witness  testifies  as  to  all  matters  contained  therein,  and  he  could 
not  be  contradicted  by  the  admission  of  the  paper,  it  is  incom- 
petent as  evidence. 

Fiedler  v.  Chicago,  I.  &  S.  R.  Co.,  196  App.  403. 

Impeachment  of  Witnesses : 
Bight  to  Impeach! 

— Own  Witness  Generally 

Where  a  party  offers  a  witness  in  proof  of  his  cause,  he  thereby 
in  general  represents  him  as  worthy  of  belief.  He  is  presumed 
to  know  the  character  of  his  witness,  and  having  thus  presented 
him  to  the  court,  the  law  will  not  permit  him  to  impeach  his  gen- 
eral reputation  for  truth,  or  impair  his  credibility  by  general  evi- 
dence tending  to  show  him  unworthy  of  belief. 

Estate  of  Ramsay  v.  Whit  beck,  81  App.  210. 
Tobin  V.  Chicago  City  Ry.  Co.,  17  App.  82. 

But  this  rule  does  not  preclude  the  party  from  proving  the 
tnith  of  any  particular  fact  by  other  competent  testimony,  though 
in  direct  contradiction  of  what  such  witness  may  have  testified 
to  and  though  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief. 

Tobin  V.  Chicago  City  Ry.  Co.,  17  App.  82. 

A  party  having  called  a  witness  and  had  him  testify,  can  not 
thereafter  introduce  what  is  known  as  directly  impeaching  testi- 
mony. That  is  to  say,  he  can  not  call  witnesses  to  testify  that 
a  witness  whom  he  has  put  upon  the  stand  and  thereby  vouched 
for  his  credibility,  is  unworthy  of  belief;  but  he  may  by  other 
witnesses  or  other  means,  contradict  statements  by  a  witness 

whom  he  has  put  upon  the  stand. 
People  V.  O'Gara,  271  111.  138. 
United  States  Brewing  Co.  v.  Ruddy,  104  App.  215. 

A  party  can  not  impeach  a  witness  whom  he  has  called. 

Wickes  V.  Walden,  150  App.  79. 

American  Hoist,  etc.,  Co.  v.  Hall.  208  111.  597. 

Griffin  V.  City  of  Chicago,  57  111.  317. 

Although  he  is  afterwards  called  by  opposite  party  and  con- 
tradicts his  testimony  first  given. 

East  St.  Louis  Con.  Ry.  Co.  v.  O'Hara,  150  111.  580. 

A  party  may  not  discredit  his  own  witness  by  general  evidence, 
the  meaning  of  w^hich  is,  that  a  party,  after  producing  and  ex- 
amining a  witness,  can  not  prove  him  to  be  of  such  a  general 
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bad  character  as  would  render  him  unworthy  of  credit.    But  he 
is  not  bound  by  such  testimony. 

Rockwood  V.  Poundstone,  38  111.  199. 

— Adversary 

Where  party  calls  his  adversary  as  a  witness,  he  can  not  call 
into  question  his  credibility. 

Bowman  v.  Ash,  143  111.  649. 

American  Hoist,  etc.,  Co.  v.  Hall,  208  111.  597. 

Mitchell  V.  Sawyer,  115  111.  650. 

But  he  is  not  concluded  by  his  testimony  nor  bound  by  his 
conclusions. 

American  Hoist,  etc.,  Co.  v.  Hall.  208  111.  507- 
Rindskoph  v.  Kuder,  145  111.  607. 
Highley  v.  American-Exchange  Bank,  185  111.  565. 
United  States  Brewing  Co.  v.  Ruddy,  104  App.  215. 

And  admissions  of  a  party  to  a  suit  are  always  competent  and 
admissible  when  offered  by  the  opposite  party. 

Stump  V.  Dudley,  285  111.  46. 

And  statements  made  in  presence  of  a  party  and  not  denied 
may  be  admissible,  but  not  unless  the  language  or  conduct  of 
the  person,  under  the  circumstances  is  such  that  it  is  a  natural 
and  reasonable  inference  that  he  admitted  the  truth  of  such 
statements. 

Pederson  v.  Nixon,  284  111.  421. 
People  V.  Harrison,  261  111  517. 

— Witness  Whom  Party  Compelled  to  Call 

As  to  a  witness  whom  a  party  is  required  by  law  to  introduce, 
the  rule  is  that  the  truthfulness  and  integrity  of  such  witness  is 
rot  vouched  for,  and  that  the  party  producing  such  witness  may 
bring  forward  proof  of  his  previous  declarations  at  variance  on 
material  points  with  his  testimony,  for  the  purpose  of  impeach- 
ing him  or  contradicting  his  testimony  on  such  points. 

Thompson  v    Owen,   174  TM.  229. 
In  re  Will  of  Barry,  219  111.  391. 

— Co-plaintiff 

In  a  suit  brought  in  names  of  two  parties,  for  the  use  of  one, 

and  the  one  plaintiff  not  interested  testifies  against  the  interest 

of  his  co-plaintiff,  it  is  competent  to  contradict  or  impeach  him 

by  other  witnesses. 

Carey  v.  Henderson,  61  111.  378. 

— Absent  Witness 

Where  a  party  admits  that  absent  witness  will  swear  to  facts 
outlined   in   affidavit    for  continuance,   he   can  not   afterwards 
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impeach  the  testimony  of  such  witness  by  any  method  which  re- 
quires him  to  lay  a  foundation  for  such  impeachment. 

Helbig  V.  Citizens  Ins.  Co.,  120  App.  58. 

City  of  Aurora  v.  Scott,  82  App.  616. 

North  Chicago   St.  Ry.  Co.  v.  Cottingham,  44  App.  46. 

Chicago  &  A.  R.  Co.  v.  Lammert,  19  App.  135. 

— Incidental  Impeachment 

A  party  can  not  impeach  a  witness  voluntarily  called  by  him 
except  as  that  result  may  be  incidentally  accomplished  by  prov- 
ing a  state  of  facts  different  from  that  sworn  to  by  the  witness. 

Chicago  City  R.-  Co.  v.  Gregory,  221  111.  591. 
Waller  v.  Carter,  8  App.  511. 
Briggs  V.  Keplinger,  159  App.  265. 

Party  may  show  that  witness'  testimony  should  be  disregarded 
because  of  its  having  been  contradicted. 

Kaufmann  v.  Johns-Manville  Co.,  156  App.  426. 

The  general  rule  that  a  party  can  not  impeach  the  character 
of  a  witness  he  has  voluntarily  called,  is  not  infringed  by  the 
introduction  of  other  testimony  disproving  the  statements  of 
such  witness  as  to  facts  and  circumstances  involved  in  the  hearing. 

Highley  v.  American  Exchange  Bank,  185  111.  565. 

» 

— Refreshing  Memory 

If  a  witness  gives  testimony  different  from  previous  statement, 
so  that  his  testimony  is  a  matter  of  surprise  to  the  party  calling 
him,  the  party  may  refresh  his  memory  by  calling  his  attention  to 
the  former  statements,  either  to  refresh  his  memory  or  to  awaken 
his  conscience. 

People  V.  Cotton,  250  111.  338. 

People  V.  Lukoszus,  242  III.  loi. 

Chicago  City  R.  Co.  v.  Gregory,  221  111.  591. 

If  the  witness  denies  the  alleged  statements  the  party  calling 
him  must  be  concluded  by  his  answers,  and  can  not  show,  either 
by  the  written  statement  of  the  witness  or  by  other  witnesses, 
that  the  witness  did,  in  fact,  make  those  statements,  either  for 
the  purpose  of  impeachment  or  as  original  evidence  of  the  facts 
sought  to  be  proved.  He  may,  however,  prove  by  other  witnesses 
the  facts  sought  to  be  proved  by  the  witness  giving  such 
unexpected  testimony. 

People  V.  O'Gara,  271  111.  138. 

American  Hoist  and  Derrick  Co.  v.  Hall,  208  111.  597. 

Girdzus  v.  VanEtten,  211  App.  524. 

But  it  is  not  proper  to  prove  such  statements  as  independent 
evidence,  or  for  the  purpose  of  impeaching  the  witness. 

Chicago  City  R.  Co.  v.  Gregor>%  221  111.  591. 

And  where  witness  has  not  given  adverse  testimony,  the  party 
calling  him  is  not  permitted  to  prove  that  he  had  made  statements 
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which,  if  sworn  to  at  the  trial,  would  tend  to  make  out  the  case 
of  the  party  calling  such  witness. 

Marugg  V.  Kells,  146  App.  394. 

Method  of  Impeachmeiitt 

— Generally 

A  witness  can  be  impeached  in  only  one  way,  by  a  direct 
attack  upon  his  testimony  and  character.  His  manner  upon 
the  stand,  his  feelings  toward  the  parties,  inconsistency  in  his 
statements,  his  want  of  intelligence,  or  the  means  of  knowing 
the  facts  of  which  he  testifies,  are  grounds  td  justify  the  jury  in 
discrediting  him,  but  not  impeachment. 

Hansell  v.  Erickson,  28  111.  257. 

— Prior  Inconsistent  Statements 

Witness  may  be  impeached  by  proof  of  prior  inconsistent 
statements. 

People  V.  Popovich,  295  111.  491. 

Dickerson  v.  Henrietta  Coal  Co.,  251  III.  292. 

Craig  V.  Trotter,  252  111.  228. 

Brunhild  v.  Chicago  Union  Trac.  Co.,  144  App.  198. 

Dudley  v.  Peoria  Ry.  Co.,  153  App.  619. 

Jaoobs  V.  Electric  Coal  Co.,  158  App.  286. 

The  alleged  inconsistent  statements  must  be  in  reference  to  a 
matter  material  to  the  controversy. 

Nan  V.  Standard  Oil  Co.,  154  Aop.  421. 
Central  Ry.  Co.  v.  Allmon,  147  111.  471. 

— Written  Statements  Generally 

Statements  of  a  witness,  made  out  of  court,  orally  or  in  writ- 
ing, if  contradictory  of  a  material  point  in  his  testimony  in 
court,  mav  be  introduced  in  evidence  after  sufficient  foundation 
is  laid  as  tending  to  discredit  the  witness. 

Illinois  Central  R.  Co.  v.  Wade,  206  111.  523. 

— Pleadings 

Pleadings  are  not  admissible  for  the  purpose  of  impeaching  a 
witness  not  a  party  to  the  suit. 

Harrison  v.  Thackaberry,  248  111.  512. 

— Affidavits 

A  witness  may  be  impeached  by  proof  of  an  affidavit  contain- 
ing contradictory  statements. 

Stone  V.  Cook.  79  111.  424. 
VonGlahn  v.  VonGlahn,  46  III.  134. 
Wilson  V.  Genseal.  113  111.  403. 
In  re  Noble   124  111.  266. 
Thompson  v.  Owen,  174  111.  229. 
In  re  Will  of  Barr>',  219  111.  391. 
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— DepositioTis 
Depositions  used  at  former  trial,  containing  questions  and 
answers  similar  to  those  used,  are  admissible. 

Mygreen  v.  Smith,  162  App.  276. 
Bartelott  v.  International  Bank,  119  111.  259. 
Chicago  City  Ry.  Co.  v.  McLaughlin,  146  111.  353. 

— Impeachment  by  Reputation 

A  witness  is  usually  impeached  by  proving  by  other  witnesses 
that  his  character  for  truth  and  veracity  among  his  neighbors  is 
so  bad  that  he  is  unworthy  of  belief.  Such  is  generally  under- 
stood to  be  the  mode  of  impeaching  a  witness.  Yet  a  witness, 
from  his  relationship  to  the  parties,  his  manner  and  appearance 
on  the  stand,  his  evident  bias  in  favor  of  one  of  the  parties, 
might  warrant  the  jury  in  the  conclusion  that  he  was  unworthy 
of  belief. 

Corgan  v.  Frew,  39  111.  31. 

Impeaching  testimony  should  be  confined  to  general  reputation. 

Doner  v.  People,  92  App.  43. 
Frye  v.  Bank  of  Illinois,  11  111.  367. 

Reputation  can  not  be  impeached  by  proof  of  particular  acts. 

Massey  v.  Farmers  Bank,  104  111.  327. 
Addison  v.  People,  193  111.  405. 
Frye  v.  Bank  of  Illinois,  11  111.  367. 

Proof  of  immoral  or  dissolute  life  not  sufficient  to  impeach. 

Painter  v.  People,  147  III.  444. 
People  V.  McCann,  247  111.  130. 

General  bad  character  not  sufficient. 

Corgan  v.  Frew,  39  111.  31. 
Flansberg  v.  Basin,  3  App.  531. 

Or  particular  instances  of  falsehood. 

Laclede  Bank  v.  Keeler,  109  111.  385. 

Expert  testimony  can  not  be  impeached  by  proof  of  expert's 
general  reputation  as  a  physician. 

City  of   Beardstown  v.   Smith,  52  App.  46. 

Foundation  for  Impeaclimeiit: 

— Generally 

A  foundation  must  l)e  laid  to  render  impeaching  evidence 
admissible. 

Redman  v.  Holly,  10  App.  202.   . 
Benedick  v.  Dakin,  148  App.  301. 
Qnincy  Horse  Ry.  Co.  v.  Gnuse,  137  111.  264. 
Winslow  V.   Ncwlan,  45  III.  145. 

The  rule  is,  that  the  contradictory  declarations  of  a  witness, 
whether  oral  or  in  writing,  made  at  another  time,  can  not  be 
used   for  the  purpose  of   impeachment  until   the  witness  has 
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been  examined  upon  the  subject  and  his  attention  particularly 

directed  to  the  circumstances  in  such  a  way  as  to  give  him  full 

opportunity   for  explanation  or  exculpation,   if   he  desires  to 

make  it. 

Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,  156  App.  541. 

But  strictness  as  to  time,  place  and  words  of  statement  is  not 
required. 

Ritzman  v.  People,  no  111.  362. 

Illinois  Central  K.  Co.  v.  Wade,  206  111.  523. 

And  words  need  not  be  proved  verbatim. 

Math  V.  City  of  Chicago,  243  111.  114. 

It  is  required  to  call  the  witness'  attention  to  the  proposed 
impeachment  in  order  that  there  may  be  an  opportunity,  on  behalf 
of  the  witness  and  on  behalf  of  the  party  calling  the  witness,  to 
obtain  a  full  explanation  of  the  circumstances  surrounding  the 
making  of  such  previous  statement,  if  any  were  made,  that  it 
may  be  ascertained  whether  the  previous  statement  is  in  reality 
a  statement  inconsistent  with  and  in  contradiction  of  the  witness' 
testimony,  and  that  the  impossibility  of  any  such  previous  state- 
ment having  been  made,  if  such  be  the  case,  may  be  shown  be- 
fore the  previous  statement  is  admitted  in  evidence. 

Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,  156  App.  541. 

— Verbal  Statements 

When  it  is  desired  to  impeach  a  witness  by  proof  of  oral 
statements  made  by  him  out  of  court  contradictory  upon  a  mate- 
rial point  of  his  testimony  given  from  the  witness  stand,  it  is 
requisite  that  a  foundation  for  the  introduction  of  such  oral  state- 
ments be  made  by  asking  the  witness  if  he  did  not,  at  a  given  time 
and  place,  in  the  presence  of  specified  persons,  make  the  sup- 
posed contradictory  statements. 

Illinois  Central  R.  Co.  v.  Wade,  206  111.  523. 
Hirsch  &  Sons  v.  Coleman,  227  111.  149. 
Quincy  Horse  Ry.  Co.  v.  Gnuse,  137  111.  264. 
Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,  156  App.  541. 

— Written  Statements 

Where  the  supposed  contradictory  statements  are  reduced  to 
writing  the  necessity  for  a  foundation  upon  which  its  admissi- 
bility may  be  placed  still  remains.  The  impeaching  evidence  not 
being  verbal  but  written, 'the  required  foundation  is  consequently 
necessarily  somewhat  changed  in  its  character.  The  genuineness 
of  the  written  statement  must  be  established  l^efore  it  can  be 
admitted  in  evidence.  Proof  of  the  handwriting  of  the  signa- 
ture is  but  one  step  in  that  direction.  If  any  changes,  alterations 
or  interlineations  appear,  the  party  offering  the  naper  must 
show  that  these  were  made  prior  to  the  signing  of  the  paper 
or  with  the  consent  of  the  witness,  before  the  statement  is  ad- 
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missible  in  evidence.  It  is  the  duty  of  the  party  proposing  to 
impeach  the  witness  by  the  introduction  of  such  previous  state- 
ment, to  call  the  witness*  attention  to  the  statement  so  that  in 
proper  season  there  may  be  an  opportunity  for  explanation,  if 
any  there  be,  of  the  inconsistency. 

Helgesen  v.  Chicago,  S.  W.  &.  L.  Co.,  156  App.  541. 

A  sufficient  foundation  is  laid  for  the  introduction  of  the 
writing  by  showing  the  paper  to  the  witness,  allowing  him  to 
inspect  it  and  to  read  it  if  he  desires,  and  proving  by  him  or 
others,  that  the  signature  thereto  is  his  genuine  signature. 

Illinois  Central  R.  Co.  v.  Wade,  206  111.  523. 

Questions  as  to  contents,  without  the  production  of  the  instru- 
ment itself  are  ordinarily  inadmissible,  and  a  cross-examination 
for  the  purpose  <jf  laying  the  foundation  for  its  use  as  impeach- 
ing evidence  would  not,  except  under  special  circumstances,  be 
allowed  until  the  paper  is  produced  and  shown  to  the  witness 
while  under  examination.  All  the  law  requires  is  that  the 
memory  of  the  witness  shall  be  so  refreshed  by  the  necessary 
inquiries  as  to  enable  him  to  explain,  if  he  can  and  desires  to 
do  so.  Whether  this  has  been  done  is  for  the  court  to  determine 
before  the  impeaching  evidence  is  admitted. 

Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,  156  App.  541. 

— Party  to  Suit 

Where  witness  is  party  to  suit,  prior  statements  are  admissible 
without  laying  foundation. 

McCoy  V.  People,  71  111.  11 1. 

Freet  v.  American  Elec.  etc.,  Co.,  257  111.  248. 

Common  v.  People,  39  App.  31. 

Johnson  v.  Peterson,  166  App.  404. 

— Recalling  Witness  for  Purpose 

Court  may  permit  recalling  of  witness  for  purpose  of  laying 
foundation  for  impeachment. 

Anneals  v.  People,  134  111.  401. 
Wilson  V.  Genseal,   113  111.  403. 

Party  cross-examining  witness  does  not  make  him  his  own 
by  recalling  him  to  ask  impeaching  questions. 

Schiiltz  V.  Reid,  122  App.  420. 

Privilege  of  Witness: 

In  General! 

— Right  to  Claim  Privilege 

No  person  shall  he  compelled  in  any  criminal  case  to  give 
evidence  against  himself. 

.^^'^c.  10,  art.  2,  Const.  1870. 
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— Extent  of  Privilege 

A  witness  is  not  bound  to  answer  any  question  either  in  a  court 
of  law  or  equity,  the  answer  to  which  will  expose  him  to  any 
penalty,  fine,  forfeiture  or  punishment,  or  which  will  have  a 
tendency  to  accuse  him  of  any  crime  or  misdemeanor,  or  to  ex- 
pose him  to  any  penalty  or  forfeiture,  or  which  would  be  a  link 
in  a  chain  of  evidence  to  convict  him  of  any  criminal  offense. 

Lamson  v.  Boyden,  i6o  III.  613. 
M inters  v.  People,  139  111.  363. 

A  witness  is  not  bound  to  incriminate  himself,  or  to  give 
testimony  that  may  tend  to  subject  him  to  criminal  or  penal  lia- 
bility, or  which  may  furnish  a  link  in  the  chain  of  evidence  of 
his  amenability  to  a  conviction. 

Minters  v.  People,  139  111.  363. 
Manning  v.  Securities  Co.,  242  111.  584. 
People  V.  Argo,  237  111.  173. 
Robson  V.  Doyle,  191  111.  566. 
Eggers  V.  Fox,  177  111.  185. 
Taylor  v.  Mclrwin,  94  111.  488. 

A  witness  is  not  bound  to  answer  questions  which  may  form 
an  essential  link  in  the  chain  of  evidence  to  convict  him  of  anv 
crime. 

Bolen  V.  People,  184  111.  338. 

Or  if  the  proposed  evidence  will  disclose  the  names  of  persons 
upon  whose  testimony  the  witness  might  be  convicted  of  a  crimi- 
nal offense  or  expose  him  to  penalties  or  forfeitures,  he  can  not 
be  compelled  to  answer. 

People  V.  Argo,  237  111.  173. 

No  one  can  be  compelled  to  give  evidence  against  himself  and 
the  Jaw  secures  to  every  one  when  testifying  in  any  legal  pro- 
ceeding, whether  before  the  grand  jury  or  in  the  trial  court,  the 
privilege  to  answer  or  decline  to  answer  if,  in  his  opinion,  the 
answers  to  the  questions  would  tend  to  disclose  matters  that 
might  criminate  him. 

Mackin  v.  People,  115  III.  312. 

If  the  fact  to  which  he  is  interrogated  forms  but  one  link 

in  the  chain  of  testimony  which  is  to  convict  him  he  is  nrotected, 

and  whether  it  may  tend  to  criminate  or  expose  the  witness  is  a 

point  which  the  court  will  determine  under  all  the.  circumstances 

of  the  case,  but  without  requiring  the  witness  fully  to  explain 

how  he  might  be  criminated  by  the  answer  which  the  truth  would 

oblige  him  to  give. 

Minters  v.  People,  139  111.  363. 

A  witness  is  not  required  to  jSfo  on  and  answer  questions  until 
one  is  propounded  the  answer  to  which  will  of  itself  criminate 
him. 

Minters  v.  People,  139  111.  363. 
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The  words  "criminal  cases"  used  in  the  state  and  federal  con- 
stitutions, have  been  construed  by  the  courts  to  extend  to  and 
include  imprisonment,  fine,  forfeiture  and  penalty,  whether  to  be 
recovered  in  a  criminal  or  civil  proceeding. 

People  V.  Butler  Street  Foundry,  201  III.  236. 

— Province  of  Court  to  Decide  as  to  Necessity 

It  is  the  province  of  the  court  to  judge  whether  any  direct 
answer  to  a  question  will  furnish  evidence  against  the  witness. 
If  such  answer  may  disclose  a  fact  which  forms  an  essential  link 
in  the  chain  of  testimony  which  will  be  sufficient  to  convict  him 
of  crime,  he  is  not  bound  to  answer. 

Minters  v.  People,  139  111.  363. 

To  entitle  a  party  called  as  a  witness  to  the  privilege  of 
silence,  the  court  must  see  from  the  circumstances  of  the  case  and 
the  nature  of  the  evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend  danger  to  the  wit- 
ness from  his  being  compelled  to  answer. 

Manning  v.  Securities  Co.,  242  111.  584. 

Constltatioiial  Right 

The  privilege  of  a  witness  is  a  constitutional  right,  of  which  the 
citizen  can  not  be  deprived,  either  by  legislature  or  courts. 

Samuel  v.  People,  164  111.  379. 

The  privilege  which  a  witness  has  of  refusing  to  give  evidence 

which  will  incriminate  himself  is  granted  to  him  upon  grounds 

of  pubHc  policy  and  as  one  of  the  safe-guards  of  his  personal 

liberty. 

Samuel  v.  People,  164  111.  379. 

Personal  Friyilege 

The  right  to  claim  the  privilege  is  one  resting  with  the  witness 

alone,  and  his  failure  to  claim  his  privilege  can  not  enure  to  the 

benefit  of  the  defendant  in  a  case  and  is  not  ground  for  complaint 

by  him. 

Bolen  V.  People,  184  111.  338. 

The  privilege  is  that  of  the  witness  and  not  of  the  party.  The 
privilege  can  not  be  interposed  by  either  party  to  the  action,  nor 
can  either  party  raise  the  objection  on  behalf  of  the  witness. 

Samuel  v.  People,  164  111.  379. 

Moline  Wagon  Co.  v.  Preston  Co..  35  Anp.  .^-8. 

Chicago  City  Ry.  Co.  v.  Canevin.  72  .^pp.  81.  ' 

Prussing  v.  Jackson.  85  App.  324 

Kanter  v.  Cl'^rk  of  Circuit  Court.  108  Ar^n.  287. 

New  York  Life  Ins.  Co.  v.  People,  195  III.  430. 

And  if  not  claimed  by  witness,  will  be  waived. 

People  V.  Seymour,  272  111.  295. 
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Neither  the  court  nor  the  opposite  party  have  a  right  to  claim 
the  privilege  for  the  witness.  , 

Eggers  V.  Fox,  177  III.  185. 

When  a  witness  refuses  to  answer  on  ground  that  his  answer 
may  incriminate  him,  this  is  equivalent  to  a  sworn  statement  that 
he  believes  his  answer  might  criminate  him,  which  is  not  true  of 
a  like  objection  by  counsel. 

Chicago  City  Ry.  Co.  v.  Canevin,  ^2  App.  8j. 

Must  Speclficallj  Claim  Priyflege 

A  person  can  not  avail  himself  of  such  right  by  mere  silence 
or  refusal  to  obey  a  subpoena  duces  tecum.  His  refusal  must  be 
by  him  placed  upon  the  ground  that  to  do  so  would  be  to  furnish 
evidence  tending  to  incriminate  himself. 

Kanter  v.  Clerk  of  Circuit  Court,  108  App.  287. 

When  May  Be  Compelled  to  Angwer: 

— Bare  Possibility  of  Legal  Peril 

A  bare  possibility  of  legal  peril  is  not  sufficient  to  entitle  a 
witness  to  privilege. 

Manning;  v.  Securities  Co.,  242  111.  584. 

— No  Reason  for  Refusing 

Where  a  witness  states  he  has  no  particular  reason  for  not 
testifying,  court  should  compel  him  to  answer. 

Eggers  V.  Fox,  177  111.  185. 

— When  Prosecution  Barred 

Where  the  criminal  prosecution  to  which  the  answer  of  a 
witness  might  render  him  liable,  has  been  barred  by  the  statute 
of  limitations,  he  can  not  claim  his  privilege,  but  must  testify. 
In  such  case  the  bar  of  the  statute  will  secure  to  the  wMtness  a 
perfect  defense  to  any  attempt  to  prosecute  him  criminally. 

Lamson  v.  Boyden,  160  111.  613. 
VVeldon  v.   Burch,   12  111.  ^JS- 
Prussing  v.  Jackson,  85  App.  324. 

But  in  order  to  deprive  the  witness  of  his  privilege,  the  party 
calling  him  to  answer  must  not  only  show  that  the  time  for  prose- 
cution has  elapsed,  but  also  that  no  prosecution  has  been  com- 
menced within  the  period  of  limitation,  or  if  one  had  been  com- 
menced, that  it  has  been  discontinued. 

Lamson  v.  Boyden,  160  111.  613. 

It  is  no  answer  to  a  witness'  claim  of  privilege  that  the  statute 
of  limitation  has  run  against  the  offense,  unless  it  appears  affirm- 
atively that  no  proceedinp-^  to  enforce  the  penalty  were  com- 
menced within  the  period  of  limitation. 
Lamson  v.  Boyden,  160  111.  613. 
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— Evidence  Merely  Tending  to  Degrade 

A  witness  will  not  be  excused  from  testifying  to  a  fact  material 
to  the  issue  because  his  testimony  might  subject  him  to  disgrace 
or  reproach. 

Weldon  v.  Burch.  12  111.  373. 
Fnissing  v,  Jackson,  85  App.  324. 

A  party  ought  not  to  be  deprived  of  the  benefit  of  testimony 
material  to  the  issue  in  the  case,  nor  ought  the  course  of  public 
justice  be  defeated,  merely  because  a  witness  may  subject  him- 
self to  disgrace  or  reproach.  The  privilege  of  the  witness  ought 
not  to  be  considered  as  superior  to  the  rights  of  individuals,  or 
the  demands  of  public  justice. 

Weldon  v.  Burch,  12  111.  373. 

Mere  disgrace  without  danger  of  punishment  is  not  enough  to 
ground  claim  of  privilege  upon. 

Moline  Wagon  Co.  v.  Preston  &  Co.,  35  App.  358. 

— Immaterial  Evidence 

Privilege  can  not  be  based  on  alleged  immateriality  of  testi- 
mony called  for. 

Harding  v.  American  Glucose  Co.,  182  111.  551. 

Duty  of  Court 

The  right  exists  with  a  witness  to  inquire  of  the  court  the 
extent  of  his  right  to  refuse  to  testify,  and  when  such  inquiry 
is  made  by  the  witness  it  is  the  duty  of  the  court  to  inform  him 
as  to  the  extent  of  his  rights  and  privileges. 

Bolen  V.  People,  184  111.  338. 

Court  may  advise  witness  he  is  not  required  to  give  any  evi- 
dence that  will  criminate  him,  but  after  that  is  done,  witness 
should  be  left  free  to  waive  his  personal  privilege  and  testify,  if 
he  sees  proper.  It  is  neither  the  duty  nor  the  right  of  the  court 
to  say  or  do  anything  which  might  prevent  the  witness  from 
testifying  if  he  sees  proper. 

Eggers  V.  Fox,  177  111.  185. 

Iiicriiniiiatiii§r  Documents 

Whenever  a  witness  is  excused  from  giving  testimony  upon  the 
ground  that  his  answers  will  tend  to  criminate  him,  or  subject 
him  to  fines,  penalties  or  forfeitures,  he  can  not  be  compelled  to 
produce  books  or  papers  which  will  have  the  same  effect. 

Lamson  v.  Bovden,  160  111.  613. 
Cf.  People  V.  Paisley,  288  III.  310. 

The  fact  that  some  of  the  books  and  documents  ordered  to  be 
produced  might  tend  to  criminate  party  does  not  relieve  him  of 
the  duty  of  producing  such  of  the  books  and  documents  as  would 
not  have  that  effect. 

Manning  v.  Securities  Co.,  ,242  111.  584. 


376  JURIES  AND  JUBT  TRIALS 

On  refusal  of  party  to  turn  over  to  receiver  certain  books  and 
dociunents,  on  the  ground  that  same  would  tend  to  criminate 
him,  the  bare  statement  of  the  party  that  such  documents  might 
tend  to  criminate  him  is  not  sufficient  to  excuse  him  from  obey- 
ing the  order  of  the  court,  but  his  answer  should  place  the  matter 
in  such  shape  that  the  court  can  intelligently  determine  the  ques- 
tion from  an  examination  of  the  averments  of  the  answer,  or,  if 
necessary,  from  an  inspection  of  the  books,  etc.,  whether  they 
would  tend  to  criminate  the  party  required  to  surrender  them. 

Manning  v.  Securities  Co.,  242  111.  584. 

A  rule  requiring  an  officer  of  an  insolvent  corporation  to  turn 
over  the  books  of  the  corporation  to  a  receiver  appointed,  stands 
on  a  different  footing  from  a  rule  requiring  him  to  testify  or 
produce  the  books  before  a  petit  or  grand  jury  in  a  criminal  case 
pending  in  a  court  against  him.  or  under  investigation  by  the 
grand  jury. 

Manning  v.  Securities  Co.,  242  111.  584. 

Grand  Jury  Inqalsltions 

An  investigation  before  the  grand  jury  is  a  "criminal  case" 
within  the  meaning  of  the  constitutional  provision. 

People  V.  Argo,  237  111.  173. 
Boone  v.  People,  148  111.  440. 

Coroner's  Proceedings 

Privilege  includes  right  to  refuse  to  testify  in  coroner's  pro- 
ceedings. 

Lyons  v.  People,  137  111.  602. 

Bill  of  DiscoTery 

In  bill  of  discovery  a  defendant  may  claim  his  privilege  and 
decline  to  answer  such  allegation  of  the  bill  as  may  have  a 
tendency  to  subject  him  to  a  criminal  prosecution. 

Hayes  v.  Caldwell,  10  111.  34. 
Mitchell  V.  Byrne,  67  111.  522. 

It  makes  no  difference  that  the  suits  are  civil  in  form.  If 
brought  for  penalties  for  alleged  offense  against  the  laws  of  the 
state,  they  are  criminal  cases  within  the  meaning  of  the  con- 
stitution. 

Robscn  V.  Doyle,  igi  111.  566. 

Voter 

A  legal  voter  can  not  be  compelled  to  testify  for  whom  he 
voted. 

Egpers  V.  Fox,  177  111.  185. 

Immunity 

The  immunity  offered  must  be  broad  enough  to  protect  the 
witness  against  future  punishment  to  which  the  evidence  relates. 

People  V.  Goldberjr,  287  111.  238. 

T^eople  V.  Butler  St.  Foundry,  201  111.  236. 

People  V.  Argo,  237  111.  173. 
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Truthfulness  of  disclosures  not  a  condition  upon  which  im- 
munity is  to  be  granted. 

People  V.  Butler  St.  Foundry,  201  111.  236. 
Lamson  v.  Boyden,  160  111.  613. 

The  constitutional  privilege  is  not,  however,  to  be  so  far  ex- 
tended that  it  may  be  put  forward  for  a  sentimental  reason,  or 
for  a  purely  fanciful  protection  of  the  witness  against  an  imagi- 
nary danger,  and  for  the  real  purpose  of  securing  immunity  to 
some  third  person  who  is  interested  in  concealing  the  facts  to 
which  he  would  testify. 

People  V.  Butler  St.  Foundry,  201  111.  236. 

The  constitutional  privilege  that  a  person  shall  not  be  required 
to  give  evidence  or  to  be  a  witness  against  himself  is  one  of 
great  value  to  the  citizen,  but  the  authorities  recognize  the  rule 
that  where  the  testimony  sought  can  not  be  used  as  a  basis  for 
or  in  aid  of  a  prosecution  which  might  be  followed  by  fine  or 
imprisonment  or  involve  a  penalty  or  forfeiture,  by  reason  of  an 
immunity  statute,  the  reason  for  the  rule  ceases  and  the  privilege 
can  not  be  claimed.  Immunity  statutes  must  be  given  a  reason- 
able construction  and  not  a  strained  and  artificial  one,  and  when 
a  court  can  clearly  see  that  a  person  is  fully  protected  from  the 
effect  of  his  testimony,  he  should  be  required  to  give  the  evi- 
dence, even  though  it  may  show  him  to  have  been  guilty  of  a 
criminal  offense. 

People  V.  Butler  St.  Foundry,  201  111,  236. 

Waiyer 

The  right  to  refuse  to  answer  questions  which  will  criminate 
him  is  a  privilege  of  which  the  witness  may  avail  himself  or  he 
may  waive  it. 

Bolen  V.  People,  184  111.  338. 
Mackin  v.  People,  115  111.  312. 
Eggers  V.  Fox,  177  111.  185. 

The  privilege  must  be  claimed  by  the  witness  to  be  available  and 
it  lies  with  him  to  claim  it  or  not,  as  he  may  choose.  As  the 
privilege  is  personal  to  the  witness,  he  may  waive  it  and  elect  to 
testify. 

Samuel  v.  People,  164  111.  379. 
Mackin  v.  People,  115  111.  312. 

A  witness  who  voluntarily  and  understandingly  discloses  part 
of  a  transaction  exposing  him  to  a  criminal  prosecution,  without 
claiming  his  privilege,  is  ordinarily  obliged  to  go  forward  and 
complete  the  narrative  by  stating  the  whole  of  the  transaction. 

Samuel  v.  People,  164  III.  379. 

But  this  does  not  apply  where  some  admission  made  long  prior 
to  the  trial  is  sought  to  be  brought  forward  and  joined  to  the 
answers  ^iven  on  the  trial. 

Samuel  v.  People,  164  III.  379. 
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The  doctrine  applies  only  to  a  case  where  witness,  while  testi- 
fying at  the  trial,  states  a  fact  and  afterwards  refuses  to  give  the 
details,  or  discloses  a  part  of  a  transaction  in  which  he  was 
criminally  concerned,  without  claiming  his  privilege,  and  then 
refuses  to  go  forward  and  state  the  whole. 

Samuel  v.  People,  164  111.  379. 

It  is  well  settled  in  criminal  cases  that  if  a  defendant  volun- 
tarily testifies  in  his  own  behalf  on  the  merits,  he  thereby  waives 
his  right  to  protection  against  compulsory  inculpation,  and  may 
be  required  to  answer. 

Chicago  City  Ry.  Co.  v.  Canevin,  72  App.  81. 
Spies  V.  People,  122  111.  i. 

The  rule  is  the  same  in  civil  cases. 

Chicago  City  Ry.  Co.  v.  Canevin,  ^2  App.  81. 

The  constitutional  privilege  of  a  witness  is  not  waived  or 

abridged  by  the  fact  of  his  making  an  ex  parte  affidavit  which 

is  endorsed  upon  the  information  filed  by  prosecuting  attorney. 
Samuel  v.  People,  164  111.  379. 

The  privilege  can  not  be  regarded  as  released  or  waived  by 
some  disclosure  which  he  may  have  made  elsewhere  and  under 
other  circumstances.  If  the  answer  to  a  question  put  to  him  as 
a  witness  upon  the  stand  might  tend  to  criminate  him,  it  would 
not  tend  any  the  less  to  do  so  because  he  had  elsewhere  made  a 
statement  having  such  a  tendency.  The  question  is  not  what 
he  may  have  previously  said,  but  the  question  is  whether  the 
disclosure  he  is  asked  to  make  as  a  witness  upon  the  trial  of  the 
case  will  have  a  tendency  to  expose  him  to  a  criminal  charge. 

Samuel  v.  People,  164  111.  379. 

And  if  he  waive  it  and  elect  to  testify,  he  must  do  so  with  as 
much  truth  and  candor  as  if  testifying  concerning  other  matters 
as  to  which  he  is  bound  to  answer,  and  if  his  testimony  is  wil- 
fully false,  perjury  may  be  assigned  upon  it. 

Mackin  v.  People,  115  111.  312. 

.  Where  a  person  is  both  party  and  witness  for  himself,  he  must 
be  held  in  cross-examination  to  have  waived  any  privilege  he 
might  otherwise  possess,  to  refuse  to  answer  questions  as  to  any 
matter  about  which  he  has  given  testimony  in  chief. 

Chicago  City  Ry.  Co.  v.  Canevin,  ^2  App.  81. 

Accused  as  Witness: 
Not  Disqualified 

No  person  shall  be  disqualified  as  a  witness  in  any  criminal 
ca'^c  or  proceeding  by  reason  of  his  interest  in  the  event  of  the 
same,  as  a  party  or  otherwise,  or  by  reason  of  his  having  been 
convicted  of  any  crime;  but  such  interest  or  conviction  mav  be 
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shown  for  the  purpose  of  affecting  his  credibility:  Provided, 
however,  that  a  defendant  in  any  criminal  case  or  proceeding 
shall  only  at  his  own  request  be  deemed  a  competent  witness, 
and  his  neglect  to  testify  shall  not  create  any  presumption  against 
him,  nor  shall  the  court  permit  any  reference  or  comment  to  be 
made  to  or  upon  such  neglect. 

Sec.  6,  div.  XIII,  ch.  38,  Rev.  Stat. 
Par.  4123,  vol.  2,  Jones  &  Addington. 

To  Be  Examined  as  Other  Witnesses 

Such  a  person,  when  introduced  as  a  witness,  is  to  be  examined 
and  cross-examined  precisely  as  other  witnesses. 

Chambers  v.  People,  105  111.  409. 

Mnst  Snbmit  to  Cross-examination 

When  a  defendant  elects  to  become  a  witness,  he  places  him- 
self, so  far  as  cross-examination  is  concerned,  on  the  same  plane 
with  other  witnesses. 

Bartholomew  v.  People,  104  111.  601. 
•  Spies  V.  People,  122  111.  i. 

But  does  not  authorize  inquiry  as  to  charges  of  crime,  arrests, 
indictments  or  trials. 

People  V.  Schultz-Knighten,  277  111.  238. 
People  V.  Temple,  295  111.  463. 

Waires  PriyUege 

If  a  defendant  offers  himself  as  a  witness  to  disprove  a  crimi- 
nal charge,  he  can  not  excuse  himself  from  answering  on  cross- 
examination  on  the  ground  that  by  doing  so  he  may  criminate 
himself.  So  far  as  concerns  questions  touching  the  merits,  the 
defendant,  by  making  himself  a  witness  as  to  the  offence,  waives 
his  privilege  as  to  all  matters  connected  with  the  offense.  He 
may  be  cross-examined  as  to  all  matters  touched  upon  in  his 
direct  examination. 

Spies  V.  People,  122  111.  i. 

Impeachment 

And  he  may  likewise  be  impeached  in  precisely  the  same  modes. 

Chambers  v.  People,  105  111.  409. 

But  his  evidence  should  not  be  improperly  impeached  or  con- 
tradicted anv  more  than  that  of  any  other  witness. 

Bartholomew  v.  People,  104  111.  601. 

There  is  nothing  in  the  duties  of  the  attorney  for  the  state 
which  reauires  him  to  prejudice  the  right  of  a  defendant  to  a 
fair  trial  in  an  eajrerness  to  secure  a  conviction. 

People  V.  Sorrel,  293  111.  591. 

Cf.  Schroeder  v.  People,  196  111.  211. 
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Welglit  of  TeBtlmoiiy  as  Erldence: 

— GeneraMy 

The  testimony  of  accused  is  to  be  considered  fairly  and  im- 
partially and  be  subjected  to  the  same  tests  as  are  applied  to  the 

testimony  of  other  witnesses. 

Schultz  V.  People,  210  111.  196. 
Henry  v.  People,  198  111.  162. 
Hellyer  v.  People,  186  111.  550. 
Sullivan  v.  People,  114  111.  24. 
Chambers  v.  People,  105  111.  409. 
People  V.  Strauch,  153  App.  544. 


^urors  Are  to  Determine  cls  to 

The  jurors  are  to  determine  under  the  circumstances  legiti- 
mately before  them,  the  relative  importance  and  weight  to  be 
given  the  testimony  of  a  defendant  charged  with  crime.  The 
question  is  one  of  fact  and  not  of  law. 

Chambers  v.  People,  105  111.  409. 

The  law  contemplates  by  allowing  persons  charged  with  crime 
to  become  witnesses,  that  they  may  tell  the  truth  and  if,"  in  a 
given  case,  the  jury  shall  believe  such  a  witness  does  tell  the 
truth,  it  must  have  precisely  the  same  effect  as  if  told  by  other 
witnesses;  and,  on  the  other  hand,  if  the  jury  shall  believe  that 
he  does  not  tell  the  truth,  they  are  not  at  liberty  to  give  more  or 
less  credence  to  it  than  to  the  evidence  of  other  witnesses. 

Chambers  v.  People,  105  111.  409. 

If  discrediting  facts  exist,  it  would  be  the  duty  of  the  jury 
to  take  them  into  consideration  and  give  the  evidence  of  defend- 
ant, under  all  the  circumstances  (that  is,  under  all  the  circum- 
stances in  legal  presumption  affecting  the  credibility  and  weight 
of  evidence)  such  consideration  as  they  think  it  entitled  to 
receive. 

Chambers  v.  People,  105  111.  409. 


^ury  Not  Bound  to  Believe 

The  jury  are  not  bound  to  believe  the  evidence  of  defendant, 
and  may  take  into  consideration  the  fact  that  he  is  defendant, 
and  give  his  evidence  such  weight  as,  under  all  the  circumstances, 
thev  think  it  is  entitled  to. 

People  V.  Strause,  290  111.  259. 
People  V.  Gray,  251  111.  431. 
Bulliner  v.   People,  95   111.  394. 
Henry  v.  People,  198  111.  162. 
Doyle  V.  People,  147  111.  394. 
Padfield  v.  People,  146  111.  660. 
Bressler  v.  People.   117  111.  422. 
Chambers  v.  People.  105  111.  409. 
Hirschman  v.   People.   loi    111.  568. 
Gainey  v.  People,  97  111.  270. 


EXAMINATION  OF  WITNESSES  381 

— Interest  May  Be  Considered 

The  jury  are  authorized  to  take  his  interest  in  the  result  of 
the  case  into  consideration  and  are  at  h'berty  wholly  to  disregard 
his  evidence  if,  from  other  evidence,  they  believe  it  untrue;  but 
they  are  also  at  liberty  to  give  it  full  credence  and  may,  if  they 
believe  it  to  be  true,  act  upon  it  to  the  extent  of  his  acquittal. 

Bartholomew  v.  People,  104  111.  601. 

When  a  person  accused  of  crime  becomes  a  witness,  he  is  in 
the  same  position  as  any  other  witness  and  any  witness  may  be 
either  disinterested  or  have  an  interest,  near  or  remote.  The 
interest  of  the  defendant  is  of  a  different  character  from  that  of 
any  other,  and  it  is  therefore  proper  to  point  him  out  in  an  in- 
struction and  to  direct  the  jury  to  take  into  account  his  interest 
as  affecting  his  credibility,  but  the  court  has  no  more  right  to 
disparage  or  discredit  his  testimony  than  that  of  any  other 

witness. 

People  V.  Arnold,  248  111.  169. 

The  statute  permitting  defendant  to  testify  places  him  and  all 
other  witnesses,  as  respects  competency,  on  an  equality,  also 
subjecting  his  testimony  to  like  tests  for  the  purpose  of  deter- 
mining the  amount  of  reliance  to  be  placed  upon  it,  as  those  to 
which  the  evidence  of  other  witnesses  is  subject,  for,  in  all  cases, 
the  interest  or  bias  which  may  sway  a  witness  to  pervert  the 
truth  is  to  be  taken  into  consideration  for  the  purpose  of  deter- 
mining what  credit  shall  be  given  his  evidence. 

Chambers  v.  People,  105  111.  409. 

The  effect  of  the  fact  that  the  witness  is  the  defendant  charged 
with  the  crime,  in  disparaging  or  discrediting  his  evidence,  all 
experience  teaches,  will  vary  with  varying  circumstances  to  be 
disclosed  upon  the  trial,  sometimes  requiring  disbelief  and  entire 
disregard  of  his  evidence,  while  at  others  not  sensibly  disparaging; 
it,  and  hence  sometimes  the  jury  will  be  required  to  treat  it  dif- 
ferently from  the  evidence  of  other  witnesses  whom  they  believe 
but  not  then  differently  from  the  evidence  of  other  witnesses 
whom  they  disbelieve, — and  so,  necessarily,  the  only  difference 
between  this  and  other  evidence  is  not  in  the  way  in  which  it 
shall  be  treated,  but  in  the  credence  that  shall  be  given  it,  and  that 
IS,  in  all  cases  and  with  regard  to  the  evidence  given  by  all  other 
witnesses,  precisely  the  difference  between  the  evidence  that  is 
unquestioned  in  every  respect  and  that  which  is  claimed  to  be  dis- 
credited by  any  circumstances  presumptively  impairing  the  proba- 
bility of  its  accuracy. 

Chambers  v.  People,   105  111.  409. 

A  defendant's  interest  in  the  case, — his  desire  to  shield  him- 
self from  punishment, — may  properly  be  considered  by  the  jury 
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in  passing  on  his  credibility,  and  the  evidence  may  be  subjected 
to  all  the  tests  resorted  to  in  order  to  eHcit  truth  from  an  inter- 
ested witness,  but  when  the  evidence  has  undergone  all  of  these 
tests,  then  it    is  to  be  treated  the  same  as  the  evidence  of  other 

witnesses. 

Sullivan  v.  People,  114  111.  24. 

There  is  only  one  respect  in  which  his  evidence  differs  from 
that  of  any  other  witness,  and  this  is  in  the  fact  that  he  is  defend- 
ant, the  party  being  tried  for  the  crime.  That  fact  is  to  be 
taken  into  consideration  in  determining  what  reliance  is  to  be 
placed  upon  the  evidence,  but  his  testimony  must  be  treated  the 
same  as  other  witnesses. 

Chambers  v.  People,  105  111.  409. 
Sullivan  v.  People,  114  111.  24. 

— Corroboration  or  Contradiction 

It  is  not  improper  to  instruct  jury  that  they  may  take  into 
consideration  the  fact,  if  such  was  the  fact,  that  defendant  had 
been  corroborated  or  contradicted  by  credible  evidence  or  by 
facts  and  circumstances  proven  on  the  trial. 

People  V.  Zajicek,  233  111.  198. 

Entitled  to  Presomption  of  Innocence 

Where  defendant  is  a  witness,  he  is  subject  to  the  rules  appli- 
cable to  other  witnesses,  but  he  is  also  entitled  to  the  presumption 
of  innocence  until  his  guilt  is  proven,  in  the  manner  provided  by 
law,  and  to  have  his  testimony  go  to  the  jury  without  any 
unfavorable  comment.  * 

Synon  v.  People,  188  111.  609. 

Examination  by  Court : 
Billet  to  Examine  t 

— In  General 

The  general  rule  is  that  the  trial  judge  has  the  right  to  ask 
questions  of  witnesses  or  call  other  witnesses  to  the  stand  in 
order  to  ascertain  the  facts  and  elicit  the  truth  as  to  the  points 
at  issue. 

.  People  V.  Lurie,  276  111.  630. 
People  V.  LeMorte,  289  111.  11. 

It  is  the  duty  of  the  judge  to  see  that  justice  is  done  and 
where  justice  is  liable  to  fail  because  a  certain  fact  has  not 
been  developed  or  a  certain  line  of  inquiry  pursued,  it  is  his 
duty  to  interpose  and  either  by  suggestion  to  counsel  or  an 
examination  conducted  by  himself,  obviate  the  miscarriage  of 
justice. 

O'Shea  v.  People,  218  111.  352. 

It  is  important  that  the  trial  judge  should  become  acquainted 
with  the  facts,  and  on  this  account  he  may,  if  necessary  to 
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ascertain  them,  propound  questions  to  the  witnesses.  It  is  the 
judge's  duty  to  see  that  justice  is  done  and  where  justice  is 
liable  to  fail  because  a  certain  fact  has  not  been  developed  or 
a  certain  line  of  inquiry  has  not  been  pursued,  it  is  his  duty 
to  interpose  and  either  by  suggestions  to  counsel  or  an  examina- 
tion conducted  by  himself,  avoid  the  miscarriage  of  justice, 
but  in  doing  so  he  must  not  forget  the  function  of  the  judge 
and  assume  that  of  the  advocate. 

People  V.  Lurie,  276  111.  630. 

The  right  of  a  court  to  examine  a  witness  after  he  has 
been  examined  by  the  parties  can  not  be  questioned,  and  it 
is  a  matter  of  discretion  to  permit  a  cross-examination. 

Foreman  v.  Baldwin,  24  111.  299. 

It  frequently  happens  that  the  court  can  foresee  questions 
arising  as  to  the  admissibility  of  evidence  that  make  it  necessary 
and  proper  for  him  to  ask  questions  of  witnesses  that  he  may 
more  fully  inform  himself  as  to  the  situation  and  the  questions 
that  are  likely  to  arise.  Necessarily,  a  considerable  latitude  must 
be  allowed  the  trial  court  in  the  progress  of  a  criminal  cause, 
that  he  may  ask  questions  of  the  witnesses  or  call  upon  counsel 
for  statements  of  what  has  preceded,  and  possess  himself,  of  stich 
knowledge  as  will  enable  him  to  give  proper  rulings. 

Featherstone  v.  People,  194  111.  325. 

Usvally  Not  Necessary 

In  conducting  a  lengthy  examination,  it  would  be  almost 
impossible  .for  the  judge  to  preserve  a  judicial  attitude.  While 
he  is  not  a  mere  figurehead  or  umpire  in  a  trial  and  it  is  his 
duty  to  see  that  justice  is  done,  he  will  usually  not  find  it 
necessarv  to  conduct  examination.  The  extent  to  which  this 
shall  be  done  must  largely  be  a  matter  of  discretion  to  be  deter- 
mined by  the  circumstances  of  each  particular  case,  but  in  doing 
so  he  must  not  forget  the  functions  of  the  judge  and  assume 
that  of  the  advocate. 

People  V.  Bernstein,  250  III.  63. 
O'Shea  v.  People,  218  III.  352. 

Though  at  times  the  court  may,  by  an  opportune  and  care- 
fully considered  question,  elucidate  a  point,  aid  an  embarrassed 
witness  or  facilitate  the  proe:ress  of  a  trial  without  in  any  degree 
influencing  the  jury  or  arousing  distrust  in  the  minds  of  the 
parties  or  their  attorneys,  vet  the  examination  of  witnesses  is 
the  more  appropriate  function  of  counsel,  and  the  instances  are 
rare  and  the  conditions  exceptional  in  a  hig:h  degree  which  will 
justify  the  presidin^:  iud^e  in  entering  upon  and  conducting 
an  extended  examination  of  a  witness,  and  the  exercise  of  a 
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sound  discretion  will  seldom  deem  such  action  necessary  or 
advisable. 

Dunn  V.  People,  172  111.  582. 
People  V.  Bernstein,  250  111.  63. 
Pardridge  v.  Cutler,  104  App.  89. 

Counsel  is  placed  in  a  more  embarrassing  position  where  he 
deems  the  questions  improper,  as  he  is  loath  to  enter  into  a 
discussion  of  their  propriety  with  the  judge  who  propounded 
them.  And  where  the  examination  so  conducted  is  lengthy  and 
the  objections  from  one  party  are  many,  it  is  almost  impossible 
for  the  judge  to  preserve  a  judicial  attitude.  It  is  difficult  for 
him,  however  wise,  experienced  and  impartial,  to  pass  on  objec- 
tions to  his  own  questions.  Again,  where  objections  are  con- 
stantly made  to  the  judge's  questions  and  they  are  overruled, 
as  they  are  apt  to  be,  the  jury  in  many  cases,  prone  to  guide 
themselves  by  an  intimation  of  the  opinion  of  the  judge,  may 
conclude  that  he  looks  with  disfavor  upon  the  cause  of  the  party 
objecting.  It  is  a  task  of  great  delicacy  and  extreme  difficulty 
for  the  presiding  judge  to  conduct  the  examination  of  a  witness 
so  that  no  intimation  of  the  examiner's  opinion  of  the  witness' 
credibility  will  be  conveyed  to  the  jurv. 

O'Shea  v.  People,  218  111.  352. 

Ordinarily  it  is  not  good  practice  for  the  presiding  judge  to 
examine  witnesses  at  length.  The  circumstances  may  be  such  in 
a  given  case  as  to  justify  the  court  in  so  doing. 

People  V.  Bernstein,  250  111.  63. 
People  V.  Baskin,  254  111.  509. 

It  is  an  abuse  of  his  discretion  for  the  presiding  judge  to  so 
frame  his  questions  as  to  intimate  any  opinion  as  to  the  credibility 
of  a  witness  or  to  convey  to  the  jury  the  court's  opinion  of  the 
evidence  in  the  case. 

People  V.  Lurie,  276  111.  630. 

Whilst  a  judge  presiding  at  a  trial  has  a  right  to  put  questions 
to  a  witness  with  reference  to  the  issue  on  trial,  yet  comments 
on  evidence,  or  creating  evidence,  or  seeking  to  sustain  a  witness, 
by  a  trial  judge  must  be  condemned. 

Burke  v.  People,  148  111.  70. 

It  is  within  the  power  of  the  court  to  propound  pertinent 
and  properly  framed  questions  to  a  witness.  But  the  exercise 
of  the  power,  if  the  questions  propounded  by  the  court  are 
directed  to  crucial  points  of  the  case,  is  most  likely  to  arouse 
the  serious  apprehension  of  the  one  or  the  other  of  the  parties 
and  certainly  places  counsel  in  a  situation  of  great  embarrass- 
ment if  they  conceive  a  question  asked  by  the  court  is  leading 
or  suggestive  in  form  or  improper  for  any  cause.  It  is  a  task 
of  great  delicacy  and  much  difficulty  for  a  presiding  judge  to 
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SO  conduct  the  examination  of  a  witness  that  nothing,  in  either 

the  tone  or  inflection  of  the  voice,  the  play  of  the  features,  the 

manner  or  propounding  or  framing  the  question,  or  the  course 

of  investigation  pursued  in  the  examination,  will  indicate  to 

the  jury  the  trend  of  the  mind  of  the  questioner.   An  extended 

examination  of  a  witness  bv  the  court  must  be  unfair  unless 

it  partakes  partly  of  the  nature  of  a  cross-examination,  and 

though  great  skill  and  tact  and  perfect  fairness  be  employed, 

there  is  much  danger  the  impression  or  opinion  of  the  court  as"^ 

to  the  truthfulness,  the  candor  and  reliability  of  the  witness 

and  as  to  the  weight  and  value  of  his  testimony  will  be  manifested 

to  the  jury. 

Dunn  V.  People,  172  111.  582. 

Extent 

Necessarily  the  extent  to  which  the  trial  judge  will  participate 
in  the  examination  of  a  witness  is  largely  a  matter  of  discretion 
with  him,  to  be  determined  from  the  circumstances  of  the  par- 
ticular case  as  they  arise ;  but  in  a  jury  trial,  where  the  parties 
are  represented  by  able,  conscientious  and  experienced  attorneys, 
it  is  scarcely  possible  to  conceive  circumstances  under  which  the 
court,  is  in  the  performance  of  his  duty,  free  to  enter  upon  a 
lengthy  cross-examination  of  witnesses.  A  suggestion  to  one 
or  the  other  of  the  attorneys  of  the  matter  or  line  of  inquiry 
which  the  judge  desires  developed  is  ordinarily  all  that  is 
necessary, 

O'Shca  V.  People,  218  111.  352. 
People  V.  Lurie,  276  111.  630. 

Witnesses  Called  by  Conrtt 

— Right  to  Call  Generally 

Under  unusual  circumstances  it  may  become  the  duty  of  the 
court  to  call  and  examine  a  witness  himself. 

O'Shea  v.  People,  218  111.  352. 

A  \yitness  may  be  so  connected  with  an  affair  that  it  becomes 
essential  that  his  testimony  be  had,  and  in  the  exercise  of  his 
discretion  the  court  may  call  him  as  a  witness. 

People  V.  Fox,  269  111.  300. 

People  V.  Lurie,  276  111.  630. 

— Eye  Witness 

Where  the  state's  attorney  knows  that  a  witness  was  present 
at  the  scene  of  the  killing,  but  for  some  reason,  either  because 
he  has  no  confidence  in  the  witness,  or  for  any  other  reason 
he  may  doubt  his  veracity  or  integrity,  he  is  not  obliged  to  call 
such  witness.  In  such  case  the  court  mav  call  the  witness  and 
leave  him  open  for  cross-examination  by  either  side.  The  state's 

25 
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attorney  is  invested  with  a  certain  discretion  in  the  matter  of 
calling  witnesses  for  the  state. 

Carle  v.  People,  200  111.  494. 

If  the  prosecution  is  unable  to  vouch  for  or  guarantee  the 
testimony  of  a  person  who  was  an  eye-witness  of  the  crime, 
the  court  may,  on  proper  showing,  call  the  witness  and  examine 
him  in  order  that  the  prosecution,  as  well  as  the  defense,  maj'- 
cross-examine  him. 

People  V.  Baskin,  254  111.  509. 
People  V.  Rardin,  255  111.  9. 

The  practice  of  having  the  court  call  a  witness  in  a  criminal 
case  whom  a  party  desires  to  interrogate,  should  not  be  extended 
to  persons  who  were  not  eye  witnesses  of  the  crime,  and  who  have 
no  knowledge  of  the  facts,  and  the  cross-examination  should 
not  be  allowed  to  go  beyond  the  issue  involved. 

People  V.  Cleminson,  250  111.  135. 

Court  should  not,  in  a  murder  trial,  at  request  of  state's 
attorney,  call  witnesses  who  have  no  knowledge  of  the  facts  and 
after  asking  a  few  questions,  permit  staters  attorney  to  conduct 
an  exhaustive  and  irrelevant  cross-examination  bringing  out 
matters  throwing  no  light  on  the  issue. 

People  V.  Cleminson,  250  111.  135. 

The  reason  for  calling  by  the  court  must  be  shown. 

People  V.  Cleminson,  250  111.  135. 

— Hostile  Witnesses 

A  court  in  a  criminal  case  in  which  witnesses  are  hostile  to 
the  state,  may  call  such  witnesses  as  its  own  and  allow  the  state's 
counsel  to  cross-examine  them. 

People  V.  Curran,  207  App.  264. 
People  V.  Curran,  286  111.  302. 

— Witness  Making,  Different  Statement 

Simply  because  a  witness  on  cross-examination  makes  a  dif- 
ferent statement  from  his  statement  at  other  times,  does  not 
entitle  party  to  have  witness  called  by  court  so  he  may  cross- 
examine  him. 

People  V.  Tielke.  259  111.  88. 

— Should  Safe-guard  Defendant's  Interests        "^ 

And  the  interests  of  the  defendant  should  be  safeguarded 
during  both  direct  and  cross-examination. 

People  V.  Rardin,  255  111.  g. 

— Should  Limit  Cross-examination  to  Issues  Involved 

The  cross-examination  should  be  limited  to  the  issues  and 

kept  within  proper  bounds. 

People  V.  Cleminson,  250  III.  135. 
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CONDUCT  OF  TRIAL : 
Direct  Examination: 

Scope 

The  general  rule  is  that  a  party  calling  a  witness  will  be 
required  to  examine  him  on  every  point  to  which  the  witness 
can  speak,  before  he  leaves  the  stand. 

Brown  v.  Berry,  47  III.  173. 

The  direct  examination  of  a  witness  should  cover  all  the  facts 
which  the  party  producing  the  witness  expects  to  prove  by  hirp. 

Anderson   Trans.   Co.  v.  Fuller,   174  111.  221. 

Striking  Oat  for  Refusal  to  Answer  on  Cross-examination 

Where  a  witness  on  cross-examination  refuses  to  answer 
competent  questions  relating  to  important  or  vital  matters,  in 
respect  to  which  he  testified  in  chief,  his  direct  testimony  should 
be  excluded. 

Dowie  V.  Black,  90  App.  167. 

Cross-examination : 
Right  to  Cross-examine: 
— In  General 

So  far  as  the  cross-examination  of  a  witness  relates  either 
to  facts  in  issue  or  facts  relevant  to  the  issue,  it  may  be  pursued 
as  a  matter  of  right. 

Spohr  V.  City  of  Chicago,  206  111.  441. 
Cleveland  Stove  Co.  v.  Wheeler,  14  App.  112. 

Even  though  certain  evidence  may  not  be  admissible  as 
original  evidence,  party  may  cross-examine  witness  concerning 
same. 

Hall  V.  Gillespie  Township  Mut.  Home  Ins.  Co.,  171  App.  223. 

A  person  on  trial,  whose  liberty  is  at  stake,  can  not  be  deprived 
of  his  legal  right  to  examine  or  cross-examine  witnesses  because 
of  an  inadvertently  offensive  expression  either  by  himself  or 
his  counsel. 

Whiteman  v.  People,  83  App.  369. 

— Separate  Defenses 

In  case  of  separate  and  distinct  defenses,  each  party  has  a 
right  to  cross-examine  as  to  any  matter  specially  affecting  his 
peculiar  defense,  no  matter  how  numerous  the  parties  may  be. 
but  in  case  of  a  common  defense,  there  would  be  no  necessity 
for  this  and  the  cross-examination  should  ht  limited,  within  a 
reasonable  discretion,  to  the  necessities  of  the  case. 

Kerfoot  v.  Cronin,  105  111.  609. 

— By  Party  Offering  No  Proof 

Where  one  defendant,  at  the  close  of  plaintiff's  evidence, 
announces  its  intention  to  abide  by  its  motion  for  a  peremptory 
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instruction,  he  may  cross-examine  witnesses  testifying  for  the 
other  defendant. 

Postal  Tel.  Co.  v.  Likes,  225  111.  249. 

— By  Defaulted  Party . 

A  defendant  who  has  been  defaulted  but  who  appears  at  the 
trial  may  cross-examine  witnesses  upon  the  question  of  damages. 

Plaff  V.  Pacific  Ex.  Co.,  251  111.  243. 
First  Nat.  Bank  v.  Miller,  235  111.  135. 
Wolf  V.  Powers,  241  111.  9. 

— Where  Incompetent  Evidence  Admitted  on  Direct 

If  incompetent  evidence  is  admitted  over  objection,  or  subject 
to  objection,  opposing  counsel  may  cross-examine  without  waiv- 
ing objection. 

Pierce  v.  Jacobs,  157  App.  441. 

— Party  Calling  Witness 

Where  witnesses  called  by  state's  attorney  give  evasive  answers 
and  make  statements  to  state's  attorney  or  before  the  grand 
jury  different  from  their  testimony  on  the  trial,  court  may  allow 
state's  attorney  to  cross-examine  them  in  regard  to  such 
statements. 

People  V.  Curran,  286  111.  302.  ^ 

— Where  Deposition  Taken 

Where  a  deposition  has  been  regularly  taken,  the  opposite 
party  has  the  right  to  attend  and  cross-examine  and  failing  to 
do  so  he  should  not  be  permitted  on  producing  the  witness  in 
court  to  cross-examine  him  as  the  witness  of  the  other  party. 

Krestel  v.  Michigan  Cent.  R.  R.  Co.,  213  App.  518. 
Board  of  Trustees  of  I.  &  M.  Canal  v.  Adler,  49  111.  311. 
Frink  v.  Potter,  17  111.  406. 

— Direct  Irrelevant 

Cross-examination  is  to  be  confined  to  the  subject  matter  of 
the  examination  in  chief,  and  if  the  subject  matter  of  the  direct 
examination  is  irrelevant  to  the  issue,  cross-examination  may 
may  be  denied. 

Evans  v.  Murphy  Varnish  Co.,  59  App.  87. 

— Direct  Examination  Excluded 

Where  all  a  witness'  direct  testimony  is  excluded  except  a 
statement  which  is  immaterial  to  the  case,  cross-examination 
mav  be  denied. 

Singer  v.  Hutchinson,  183  111.  606. 

Should  Be  Limited  to  Matters  in  Chief: 

— hi  General 

It  is  a  fundamental  rule  of  cross-examination  that  it  is  to 
be  confined  to  what  was  brougfht  out  on  the  direct  examination. 

People  V.  Robertson,  284  111.  620. 

People  V.  Kinp.  276  111.  1^8. 

Schmidt  V.  Chicago  City  Ry.  Co.,  239  III.  494. 
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Questions  on  cross-examination  which  are  not  within  the  scope 
of  the  direct  examination  are  properly  excluded. 

Rosenthal  v.  Turner,  192  App.  9. 

Cross-examination  is  not  proper  which  seeks  to  interrogate 
with  respect  to  matters  not  inquired  about  upon  direct. 

Davies  Bros.  v.  Vandalia  R.  R.  Co.,  168  App.  621. 
Hammond  v.  Woodruff  &  Edwards  Co.,  168  App.  368. 

Questions  as  to  matters  not  inquired  into  upon  direct  examina- 
tion are  not  proper  upon  cross-examination. 

People  V.  Dietmeyer,  164  App.  405. 
Stanton  Coal  Co.  v.  Bub,  218  111.  125. 
Hanks  v.  Rhoads,  128  111.  404. 

It  is  improper  to  cross-examine  a  witness  upon  matters  not 
touched  upon  in  his  direct  examination, 

Helbig  V.  Citizens  Ins.  Co.,  108  App.  624. 

Hanchett  v.  Kimbark,  118  111.  121. 

Chicago  &  R.  I.  R.  Co.  v.  Northern  I.  Coal,  etc.,  Co.,  36  111.  60. 

On  cross-examination  an  objection  to  a  question  concerning 
a  matter  not  material  to  the  issues  and  not  testified  to  on  direct 
examination  is  properly  sustained. 

Stein  V.  Deutsch,  178  App.  615. 

— Single  Fact  Proven  on  Direct 

Where  witness  has  been  called  to  prove  only  a  single  fact, 
the  opposite  party  will  not  be  allowed,  under  guise  of  a  cross- 
examination,  to  enter  upon  a  general  examination  of  the  witness, 
but  the  cross-examination  should  be  confined  to  the  examination 
in  chief. 

Hurlbut  V.  Meeker,  104  III.  541. 

I 

And  where  direct  limited  solely  to  identification  of  signature 
on  note,  questions  asked  on  cross-examination  as  to  the  witness' 
duties  are  improper. 

Miller  Brewing  Co.  v.  Jones,  190  App.  i6q. 

— Material  Facts 

Objections  to  questions  calling  for  answers  as  to  material 
facts  are  properly  sustained  upon  cross-examination  where  such 
questions  were  not  based  upon  anything  asked  upon  direct 
examination, 

Hurrle  Glass  Co.  v.  Hooker  Co.,  120  App.  433. 

— Part  of  Examiner's  Own  Case 

It  is  improper  upon  cross-examination  to  undertake  to  elicit 
evidence  which  does  not  pertain  to  the  subject  matter  of  the 
direct  examination  and  which  should  be  properly  introduced  as 
a  part  of  the  examiner's  own  case. 

Cheney  v.  Field,  114  App.  597. 
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— Part  of  Conversation 

Where  a  party  examines  a  witness  as  to  a  conversation,  the 
opposite  party  can  only  cross-examine  him  upon  the  conversation 
as  to  the  same  subject-matter. 

People  V.  Robertson,  284  111.  620. 

And  same  rule  applies  on  re-direct  as  to  matters  elicited  on 
cross-examination. 

People  V.  Baker,  290  111.  349. 

Where  a  plaintiff  is  witness  in  own  behalf,  and  defendant  on 
cross-examination  draws  out  of  plaintiff  a  portion  of  a  con- 
versation, defendant  is  not  entitled  to  have  whole  of  conversation 
detailed  on  cross-examination  where  same  was  not  testified  to 
on  direct.  And  the  rule  that  where  a  witness  testifies  as  to  part 
of  conversation,  party  is  Entitled  to  call  out  the  residue,  does 
not  apply,  but  defendant  may  later  call  plaintiff  as  his  own 
witness  and  thus  obtain  whole  conversation. 

Hansen  v.  Miller,  145  111.  538. 

A  party  suing  in  a  representative  capacity  can  not  be  permitted, 
by  a  misuse  of  his  cross-examination,  to  call  out  conversations 
of  the  adverse  party  and  then  cut  such  party  off  from  the  right 
of  giving  his  version  of  such  conversation  by  claiming  it  was 
such  party's  own  witness  who  testified  to  them  in  the  first 
instance. 

Stevens  v.  Brown,  12  App.  619. 

— Mtist  Make  Witness  His  Own 

A  party  has  no  right  to  cross-examine  any  witness  except  as 
to  the  facts  and  circumstances  connected  with  matters  stated 
on  his  direct  examination.  If  he  wishes  to  examine  the  witness 
as  to  other  matters,  he  must  do  so  by  making  the  witness  his 
own  and  calling  him  as  such  in  the  subsequent  progress  of  the 
case. 

Stevens  v.  Brown,  12  App.  619. 
Lloyd  V.  Thompson,  5  App.  90. 

While  a  large  discretion  is  necessary  to  be  exercised  by  courts 
in  the  manner  of  disposing  of  business,  still  some  rules  of  practice 
are  inflexible.  Long  experience  has  demonstrated  that  certain 
rules  of  practice  are  indispensable  to  the  attainment  of  justice, 
while  others  conduce  largely  to  the  attainment  of  that  end.  It 
seems  to  be  the  well-recognized  rule  that  when  a  witness  is  called  ■ 
by  one  party,  the  other  h^s  only  the  right  to  cross-examine  upon 
the  facts  to  which  he  has  testified  to  in  chief.  If  he  can  give 
evidence  beneficial  to  the  other  party,  he  should  call  such  witness 
at  the  proper  time  and  make  him  his  own  witness  and  examine 
him  in  chief,  thereby  giving  the  other  party  the  benefit  of  a 
cross-examination  on  such  evidence  in  chief.  Otherwise  the  party 
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first  calling  him  would  be  deprived  of  cross-examination  as  to 
evidence  called  out  by  the  other  side  and  the  party  against  whom 
the  witness  was  called  in  the  first  instance  would  obtain  the 
advantage  of  getting  direct  evidence  under  the  latitude  allowed 
in  a  cross-examination. 

Stafford  v.  Fargo,  35  111.  481. 
Bell  V.  Prewitt,  62  111.  361. 

Pnrpose  of 

The  cross-examination  of  witness  is  for  the  purpose  of  ascer- 
taining what  the  truth  of  the  matter  under  investigation  is. 

People  V.  Harris,  263  111.  406. 

It  is  one  of  the  objects  of  cross-examination  to  discover  the 
motives,  inclinations  and  prejudices  of  the  witness  for  the 
purpose  of  reducing  the  eflfect  which  might  otherwise  be  given 
to  his  evidence. 

Blanchard  v.  Blanchard,  191  111.  450. 

The  right  of  cross-examination  is  justly  esteemed  one  of  the 
most  efficient  means  of  eliciting  the  truth  and  of  exposing  fabri- 
cation and  falsehood. 

Ritzman  v.  People,  no  111.  362. 

Where  the  contentions  of  the  parties  as  to  the  facts  in  issue 
are  conflicting,  the  ascertainment  of  the  truth  with  reference 
to  such  facts  is  not  the  least  among  the  functions  of  a  judicial 
tribunal,  and  it  must  be  conceded  that  the  subjection  of  a  witness 
to  a  cross-examination  which  searches  his  conscience  is  one  of 
the  most  successful  methods  of  eliciting  the  truth. 

Hartford  Co.  v.  Shadburne,  182  App.  426. 

The  purpose  of  cross-examination  is  to  test  the  truthfulness, 
candor,  intelligence,  memory,  etc.,  of  the  witness. 

Briggs  V.  People,  219  111.  330. 

Counsel  are  not  bound  to  disclose  to  the  court  the  object  of 
questions  upon  cross-examination  when  the  court  can  see  they 
are  germane  to  the  issue.  Such  practice  would  destroy  the  power 
and  defeat  the  ultimate  purpose  of  cross-examination. 

Phares  v.  Barbour,  61  111.  271. 

Matters  Forei^  to  the  Issue 

While  much  latitude  is  generally  allowed  in  the  cross- 
examination  of  a  prosecuting  witness,  the  court  can  not  be 
required  to  allow  counsel,  on  recross-examination,  to  go  into 
matters  foreign  to  the  issue  involved. 

Sheehan  v.  People,  131  111.  22. 

Where  witness  is  called  bv  the  court,  cross-examination  by 
state  should  be  limited  to  the  issues  involved. 

People  V.  Clcminson,  250  111.  135. 
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Cros0-exaiiilnatloii  Bringing  Ovt  Collatenl  Facts 

A  witness  can  not  be  cross-examined  as  to  any  distinct  col- 
lateral fact,  for  the  purpose  of  afterwards  impeadiing  his  testi- 
mony by  contradicting  him. 

Chicago  B.  &  Q.  R.  Co.  v.  Lee,  60  111.  501. 
Central  Ry.  Co.  v.  Alhnon,  147  111.  471. 

If  a  question  as  to  collateral  fact  be  put  to  a  witness  for  the 
purpose  of  discrediting  his  testimony,  his  answer  must  be  taken 
as  conclusive  and  no  evidence  can  afterwards  be  introduced  to 
contradict  it. 

Chicago  B.  &  Q.  R.  Co.  v.  Lee,  60  111.  501. 

A  party  who  brings  from  a  witness  answers  as  to  collateral 
matters  will  not  be  allowed  to  contradict  same. 

Waters  v.  West  Chicago  St.  Ry.  Co.,  loi  App.  265. 
Lake  Erie  &  W.  R.  Co.  v.  Morain,  140  III.  117. 
City  of  East  Dubuque  v.  Burhyte,  173  111.  553. 
Anneals  v.  People,  134  111.  401. 
Phenix  v.  Castner,  108  111.  207. 

Cross-examination  Drawing  Oat  Incompetent  Evidence 

If  counsel  chooses  to  cross-examine  a  witness  as  to  facts  which 
are  not  admissible  in  evidence,  the  other  party  has  a  right  to 
examine  him  as  to  the  evidence  thus  given. 

Doggett  V.  Greene,  163  App.  369. 

Where  upon  cross-examination  of  a  witness,  counsel  touches 
on  matters  which  are  not  properly  the  subject  of  cross-examina- 
tion, the  party  drawing  out  such  evidence  can  not  afterwards 
assert  that  such  evidence  was  incompetent. 

People  V.  Maciejewski,  294  111.  390. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Bender,  69  App.  262. 

Emmerick  v.  Hileman,  177  111.  368. 

Board  of  Trade  Tel.  Co.  v.  Blume,  176  III.  247. 

Defense  !N^ot  Belied  on  In  Pleadings 

Cross-examination  which  tends  to  elicit  evidence  in  support 
of  a  defense  not  relied  upon  by  the  pleadings  is  improper. 

Livingston  Nat.  Bank  v.  Miller,  154  App.  104. 

Opening  Befenge 

Where  plaintiff  is  first  witness  examined  in  case,  defendant 
can  not  on  cross-examination  begin  to  introduce  evidence  in 
chief  on  his  own  behalf. 

Muenter  v.  Moline  Plow  Co.,  193  App.  261. 

It  is  not  the  proper  practice  for  defendant  to  begin  introducing 
his  testimony  before  the  completion  of  the  examination  of  the 
first  witness  for  plaintiff. 

Muenter  v.  Moline  Plow  Co.,  193  App.  261. 

A  defendant  can  not  by  cross-examination  of  a  witness  for 
plaintiff,  open  up  his  own  defense  by  interrogating  the  witness 
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as  his  own  witness,  except  by  consent  of  parties  and  permission 
of  court. 

WheeUr  k  WiUon  Co.  y.  Barrett,  172  UL  610. 

Defendant  should  not  be  permitted  to  open  up  his  defense 
and  testify  as  to  defensive  matters  while  being  cross-examined 
as  a  witness  for  plaintiff. 

Freehill  v.  Hueni,  103  App.  itB, 

Court  may  permit  party  to  introduce  evidence  in  support  of 
his  case  or  defense  during  the  cross-examination  of  his  adver- 
sary's witnesses,  but  such  course  is  in  the  discretion  of  the  trial 
court. 

McEniry  v.  Tri-City  Ry.  Co.,  179  App.  152. 
Peyton  v.  Village  of  Morgan  Park,  172  111.  102. 

Court  may  properly  refuse  to  allow  a  party  to  examine  at 
length,  as  his  own  witness,  a  person  whom  his  adversary  has 
called  and  examined  as  to  the  same  matter,  and  whom  the  first 
party  had  an  opportunity  to  cross-examine  as  to  every  circum- 
stance. Additions  to  or  explanations  or  qualifications  of  the 
testimony  in  chief,  when  part  of  the  same  transaction,  should  be 
brought  out  by  cross-examination. 

Alexander  v.  Mandeville,  33  App.  589. 

It  is  improper  to  permit  plaintiff  to  attempt  in  the  first  instance, 
to  establish  any  branch  of  his  case  by  the  cross-examination  of 
his  adversary's  witnesses. 

North  Kankakee  St  Ry.  Co.  v.  Blatchford,  81  App.  609. 

Repetition 

Questions  calling  for  testimony  already  given  in  response  to 
other  questions  are  properly  disallowed. 

Chicago,  B.  &  D.  Ry.  Co.  v.  Kelly,  21  111.  498. 
Spohr  V.  City  of  Chicago,  206  111.  441. 
Short  V.  City  of  East  St.  Louis,  140  App.  173 

Excluding  Unsatisfactory  Answers 

Coimsel  can  not  be  permitted  to  cross-examine  a  witness  and 
if  testimony  prove  unsatisfactory,  have  it  excluded.  A  party  will 
not  be  permitted  to  experiment  with  a  witness  in  this  manner. 

Capen  v.  DeSteiger  Glass  Co.,   105  III.  185 

Refresliingr  Memory  and  Ayrakening  Conscience 

Where  a  witness  on  a  second  examination  as  to  a  particular 
transaction,  statc^;  an  im]->ortant  fact  omitted  in  his  previous 
account  of  the  matter,  his  attention  on  cross-examination  ma\ 
f  roper Iv  be  called  to  the  fact  and  he  be  required  to  explain  why 
the  omission  was  made  in  his  first  statement.  If  the  fact  wp- 
forgotten,  or  omitted  througli  inadvertence  and  the  attention  of 
the  witness  was  not  called  to  it.  as  often  happens,  the  witness 
could  so  state  and  that  would  end  the  matter.    But  if  the  dis- 
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crepancy  was  intentional,  the  cross-examination  as  a  general  rule, 
would  develop  the  fact  and  in  such  case  it  would  and  properly 
should  affect  the  witness'  credibility  before  the  jury. 

Ritzman  v.  People,  no  111.  362. 

Where  witness  for  plaintiff,  on  redirect  examination,  denies 
a  written  statement  signed  by  him,  and  which  statement  he  has 
contradicted  on  cross-examination,  counsel  for  plaintiff  should 
be  allowed  opportunity  of  questioning  witness  with  a  view  to 
refreshing  his  memory  in  regard  to  same. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Seniger,  179  111.  370. 

Ill-will  or  HostOe  Feeling 

It  is  competent  on  cross-examination  to  show  the  hostile  feel- 
ing of  witness  towards  party. 

Davids  v.  People,  192  111.  17.6. 
People  V.  Strauch,  247  111.  220. 
Anneals  v.  People,  134  111.  401. 
Phenix  v.  Castner,  108  111.  207. 
Travers  v.  Snyder,  38  App.  379. 

And  should  not  be  limited  to  conclusions  of  witness. 

Blanchard  v.  Blanchard,  191  111.  450. 

Connsel  Shoald  Ask  Qnestions,  Not  State  Facts 

It  is  the  province  of  counsel  on  cross-examination  to  ask 
questions,  not  to  state  facts. 

lies  V.  Inter  Ocean  Co.,  184  App.  63. 

Degrading  or  Humiliating  Witness 

There  is  nothing  in  the  duties  of  an  attorney  to  his  client 
requiring  him  to  mistreat  or  "badger'*  a  w^itness.  Witnesses  in 
their  testimony  while  on  the  witness  stand  are  unaccustomed  to 
court  procedure,  and  are,  as  a  result,  many  times  nervous  and 
ill  at  ease.  The  mere  fact  that  the  parties  are  in  court  where  the 
witness  is  without  right  to  retaliate  Joes  not  give  counsel  the* 
right  to  subject  a  witness  to  mistreatment  or  insult. 

Bishop  V.  Chicago  Junction  Ry.  Co.,  289  111.  63. 
People  V.  Sorrels,  293  111.  591. 

'Cross-examination  of  a  witness  which  has  the  purpose  of 
degrading  or  humiliating  such  witness  and  prejudicing  the  jury 
against  his  testimony  is  improper. 

Tcrraiilt  v.  Chicago  City  Ry.  Co.,  195  App.  60. 

Where  any  witness  has  expressly  or  by  inference,  stated  a 
cause  of  a  result,  whether  other  causes  contributed  to  the  result 
is  a  proper  inquiry  on  cross-examination,  and  the  fact  that  such 
inquiry  relates  to  matters  not  pleasant  to  reveal  can  not  be 
considered. 

West  Chirapo  St.  Rv.  Co.  v.  Reddy,  69  App.  e;3. 
Chicago  City  Ry.  Co.  v.  Canevin,  72  App.  81. 
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Cross-examination  as  to  collateral  matters  which  only  tends 
to  insult  and  humiliate  witness  should  not  be  permitted. 

People  V.  Brown,  254  III.  260  . 

But  a  witness  may  be  compelled  to  answer  questions  material 
to  the  issue,  although  his  reply  may  impute  disgrace  to  him. 

Weldon  v.  Burch,   12  111.  374. 

Waters  v.  West  Chicago  St.  Ry.  Co.,  loi  App.  265. 

Moline  Wagon  Co.  v.  Preston,  35  App.  358. 

Asking  irrelevant  or  improper  questions  merely  for  purpose 
of  embarrassing  witness  or  cause  jury  to  draw  unfavorable 
inferences  against  witness  is  discreditable  to  the  administration 
of  justice. 

Atchinson  v.  McKinney,  233  111.  106. 

Browbeating  Witness 

It  is  error  for  the  court  to  permit  counsel  by  cross-examination 
to  attempt  to  insult,  browbeat  and  degrade  a  witness. 

Fellows-Kinbrough  v.  Chicago  City  Ry.  Co.,  166  App.  71. 

A  wide  latitude  is  allowed  in  the  cross-examination  of  a 
witness,  but  he  is  entitled  to  be  protected  by  the  court  from 
unnecessary  insult  and  abusiveness  by  counsel.  A  witness  can 
not  be  impeached  on  cross-examination  by  questions  irrelevant 
to  the  question  in  issue  and  which  only  tend  to  bully  and  degrade 
him. 

People  V.  Brown,  254  111.  260. 

Toledo,  W.  &  W.  Ry.  Co.  v.  Williams,  ^^  111.  354. 

Affecting  Standing  of  Witness  Before  Jnry 

Questions  calculated  to  elicit  answers  which  will  be  likely  to 
affect  the  standing  of  the  witness  before  the  jury  should  be 
allowed  on  cross-examination. 

Ray  V.  Bell,  24  111.  444. 

Counsel  should  not  propound  to  witness  questions  in  regard 

to  damaging  facts  in  such  a  manner  and  with  such  persistency 

and  show  of  proof  as  to  impress  the  jury  that  there  must  be 

something  wrong,  even  though  the  witness  deny  it,  and  there 

is  no  ctV»er  evidence  and  the  Vvitness  is  not  refractory  or  unwilling. 
O'Donnell  v.  People,  no  App.  250. 

Oocnpation 

It  is  proper  to  cross-examine  a  witness  as  to  his  occupation 
and  other  niattcr^  wliich  will  enable  the  jury  to  determine  the 
weight  to  be  given  to  his  testimony. 

People  V.  While,  251  111.  67. 

Cicero  &  P.  St.  Ry.  Co.  v.  Priest,  89  App.  304. 

People  V.  Schiiltz.  260  111.  35. 

Pow  V.  Pponle.  160  111   /138. 

People  V.  Halpin,  276  111.  363. 
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If  a  witness  is  engaged  in  an  unlawful  and  disreputable  occu- 
pation, in  justice  and  in  fairness,  he  should  not  be  permitted  to 
appear  before  the  jury  as  a  person  of  high  character  who  is 
engaged  in  a  lawful  and  respectable  occupation.    But  inquiry 

should  not  be  made  as  to  arrests. 

People  V.  Bond,  281  111.  490. 

People  V.  Temple,  295  111.  463. 

People  V.  Schultz-Knighten,  2'J^  111.  238. 

Interest  of  Witness  1 

— Generally 

It  is  always  competent  to  show  the  interest  of  a  witness  in 
the  suit. 

West  Skokie  Dr.  Dist.  v.  Dawson,  243  III.   175. 
McMahon  v.  Chicago  City  Ry.  Co.,  239  111.  334. 
Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 

— Relationship 

Questions  which  tend  to  elicit  the  interest  of  a  witness  and 
his  relations  to  the  parties  are  competent  and  should  be  per- 
mitted on  cross-examination. 

Village  of  Humboldt  v.  Watkins,  123  App.  62. 

— Financial  Interest 

It  is  always  competent  to  show  on  cross-examination  that  a 
witness  is  interested  in  the  result  of  the  suit. 

Bevan  v.  Atlanta  Nat.  Bank,  142  111.  302. 
Travers  v.  Snyder,  38  App.  379. 
Illinois  Central  R.  Co.  v.  Burke,  112  App.  415. 
Humboldt  v.  Watkins,  123  App.  62. 

Drunkenness 

Inquiry  may  properly  be  made  as  to  whether  witness  was 
drunk  or  sober  on  the  occasion  in  question  so  as  to  test  how 
accurate  was  his  recollection  or  how  reliable  his  testimony. 

People  V.  Newsom,  291  111.  11. 

Latitude  I 

— Great  Latitude  Allowed 

Great  latitude  is  allowed  on  a  cross-examination  of  a  witness 
as  it  is  one  of  the  most  efficacious  tests  for  the  ascertainment 
of  truth. 

Ray  V.  Bell,  24  111.  444. 
Blanchard  v.  Blanchard,  191  III.  450. 

A  more  liberal  rule  prevails  in  the  cross-examination  of  a 
witness  than  in  his  direct  examination,  and  a  question  which  may 
be  improper  in  direct  may  nevertheless  be  proper  on  cross- 
examination. 

Hay  ward  v.  Scott,  114  App.  531. 

The  allowance  of  considerable  latitude  in  cross-examination 
is  not  error  if  no  information  is  elicited  which  was  not  obtained 
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from  other  witnesses.    Such  matter  is  largely  within  the  dis- 
cretion of  the  trial  court. 

Brennan  v.  Carterville  Coal  Co.,  147  App.  263. 

— Discretion  of  Court 

The  latitude  to  be  allowed  in  the  cross-examination  of  wit- 
nesses rests  largely  in  the  discretion  of  the  trial  court,  and  a 
cause  will  not  be  reversed  for  alleged  improper  rulings  in  that 
respect  unless  such  discretion  has  been  clearly  abused. 

Brennan  v.  Carterville  Coal  Co.,  241  111.  610. 
Wilson  V.  Genseal,  113  111.  403. 
Cooper  V.  Randall,  59  111.  317. 

The  scope  of  a  cross-examination  is  necessarily  largely  within 
the  discretion  of  the  trial  court,  being  governed  by  the  direct 
testimony  of  the  witness  and  other  circumstances  attending  the 
giving  of  his  evidence. 

Chicago  City  Ry.  Co.  v.  Creech,  207  111.' 400. 

Within  the  bounds  prescribed  by  the  rule  that  cross-examina- 
tion must  be  confined  to  the  facts  which  the  witness  testified 
to  in  chief,  the  trial  court  has  a  wide  discretion  as  to  the  limits 
to  which  a  cross-examination  may  extend:  still  this  discretion 
should  be  exercised  for  the  discovery  of  truth  and  in  furtherance 
of  justice,  and  not  be  so  restrained  as  to  defeat  these  ends. 

Prussian  Nat.  Ins.  Co.  v.  Empire  Co.,  113  App.  67. 

The  court  has  power  to  control  counsel  in  the  trial  of  a  cause, 
and  it  is  as  much  its  duty  to  exercise  a  nroper  control  over 
counsel  in  the  conduct  of  a  case  as  it  is  to  dischargee  anv  other 
duty  devolving  upon  the  court.  It  is  the  duty  of  the  trial  court 
so  to  regulate  a  cro«;s-examination  as  to  prevent  improper  preju- 
dices resulting  and  a  failure  to  perform  this  duty  is  ground  for 
reversal. 

Fellows- Kimbrough  v.  Chicago  City  Ry.  Co.,  166  App.  71. 

The  latitude  allowed  in  cross-examination  rests  very  largely 
in  the  discretion  of  the  trial  court. 

People  V.  Harris,  263  111.  406. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Rathbum,  190  111.  572. 

People  V.  Campbell.  201  App.  215. 

Flynn  v.  Chicago  City  Ry.  Co.,  158  App.  405. 

A  large  discretion  is  necessarily  left  to  the  trial  judge  in 
determining  the  range  proper  to  be  allowed  counsel  in  cross- 
examining  witnesses.  But  such  discretion  exercised  by  the  court 
in  regulating  or  limiting  the  cross-examination  should  be  a 
reasonable  discretion  and  cross-examination  should  not  be 
excluded  on  subjects  embraced  or  included  in  the  examination 
in  chief,  if  such  action  would  be  to  the  prejudice  of  the  cross- 
examining  party.    So  far  as  the  cross-examination  of  a  witness 
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relates  either  to  facts  in  issue  or  facts  relevant  to  the  issue,  it 
may  be  pursued  as  a  matter  of  right. 

Spohr  V.  City  of  Chicago,  206  ill.  441. 

Cross-examination  must  be  kept  within  a  fair  and  reasonable 
limit  and  is  largely  within  the  discretion  of  the  trial  judge. 

Davison  v.  People,  90  III.  221. 

It  is  within  the  discretion  of  the  trial  court  to  confine  counsel 
within  reasonable  limits  on  cross-examination. 

Birmingham  Fire  Ins.  Co.  v.  Pulver,  27  App.  17. 

No  definite  limit  can  be  prescribed  as  a  rule  of  law. 

McMahon  v.  Chicago  City  Ry.  Co.,  239  111.  334. 

The  cross-examination  of  a  witness  as  to  his  occupation, 
associations  and  conduct  and  as  to  other  things  immaterial  to 
the  issue,  for  the  purpose  of  determining  his  credibility  is  a 
matter  to  a  great  extent  in  the  discretion  of  the  court. 

People  V.  Halpin,  276  111.  363. 

The  extent  of  the  cross-examination  of  a  witness  as  to  his 
previous  place  of  residence  and  occupation  is  within  the  reason- 
able discretion  of  the  court. 

People  V.  Carter,  188  App.  22. 

But  it  is  erroneous  for  the  trial  court  to  restrict  the  cross- 
examination  of  a  witness  to  the  extent  of  preventing  the  party 
from  going  only  into  the  matters  connected  with  the  examination 
in  chief,  it  being  his  right  to  elicit  suppressed  facts  which  weaken 
or  qualify  the  case  of  the  party  introducing  the  witness,  or 

supporting  the  case  of  the  party  cross-examining. 
Chicago   City   Ry.   Co.  v.   Creech,   207   111.  400. 

— All  Matters  Brought  Out  in  Chief 


\  witness  may  be  cross-examined  as  to  his  direct  testimony 
in  all  its  bearings  and  as  to  whatever  goes  to  explain  or  modify 
or  discredit  what  he  has  stated  in  his  first  examination. 

Chicago   City   Ry.    Co.   v.   Creech,   207   111.  400. 
Faulkner  v.  Birch,  120  App.  281. 
Campbell  v.   Eichorst,    122  App.  609, 
Donnelly  v.  Chicago  City  Ry.  Go.,  131  App.  302. 
Kirsch  v.  Walter,  151  App.  378. 

Questions  on  cross-examination  should  be  permitted  to  be  an- 
swered where  they  pertain  to  the  subject-matter  of  the  direct. 

Edmunds  Mfe.  Co.  v.  McFarland,  118  App.  256. 
Tudor  Iron  Works  v.  Weber,  129  III.  535. 

— Questions  Testing  Truth  of  Direct 

Questions  put  upon  cross-examination  w^hich  tend  to  elicit 
answers  which  test  the  statements  of  the  witness  previously  made 
upon  direct,  are  proper  and  should  be  allowed  to  be  answered. 

Edmunds  Mfg.  Co.  v.  McFarland,  118  App.  256. 
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Where  witness  has  made  conflicting  statements,  opposite  party 
is  entitled  to  broad  latitude  in  thoroughly  cross-examining  him 
concerning  details  in  order  to  refresh  his  memory. 

Walthcr  v.  Chicago  &  A.  W.  R.  Co.,  176  App.  399. 

— Criminal  Cases 

Great  latitude  should  always  be  allowed  in  cross-examination 
especially  in  a  capital  case,  and  the  court  should  never  interpose 
except  where  there  is  a  manifest  abuse  of  the  right. 

Ritzman  v.   People,    no  111.  362. 

— Party  to  Suit 

Greater  latitude  is  allowed  on  the  cross-examination  of  a  party 
than  of  a  disinterested  person. 

Chicago  City  Ry.  Co.  v.  Canevin,  72  App.  8t. 

The  cross-examination  of  a  witness  who  is  a  party  in  interest 
need  not  be  confined  to  the  subject-matter  of  examination  in  chief. 

Felsenthal  v.  Northern  Assurance  Co.,  284  111.  343. 

More  latitude  is  always  allowed  in  cross-examination  where 
the  witness  is  one  of  the  parties  in  interest  or  where  the  person 
is  an  unwilling  witness,  than  in  the  case  of  an  ordinary  witness. 

Hanchett  v.  Kimbark,    118  111.   121.       . 

Court  may,  in  its  discretion,  where  a  party  in  interest  is  wit- 
ness, allow  the  cross-examination  to  take  a  wider  range. 

Hanchett  v.  Kimbark,    118  111.   121. 

Where  witness  is  party  in  interest,  a  greater  latitude  is  allowed 
on  cross-examination  than  where  witness  is  wholly  free  from 
feeling  or  interest.  But  this  is  a  matter  greatly  in  the  discretion 
of  the  trial  judge,  to  be  exercised  by  him  according  to  the  cir- 
cumstances of  each  particular  case. 

Ottawa,  O.  &  F.  R.  V.  R.  Co.  v.  McMath,  i  App.  429. 

The  rule  is  familiar  that  cross-examination  should  be  confined 
to  matters  testified  to  on  direct  examination,  and  there  is  no 
reason  why  this  rule  should  not  apply  to  the  examination  of  a 
party  as  a  witness  the  same  as  to  other  witnesses.  A  party  as  a 
witness  is  entitled  to  have  the  rules  of  evidence  so  applied  as 
to  confine  the  cross-examination  to  the  matters  brought  out  in 
his  direct  examination. 

Hansen  v.  Miller,  145  111.  538. 

— Hostile  Witness 

Greater  latitude  is  allowed  in  the  cross-examination  of  wit- 
nesses who  show^  bias  for  or  agrainst  either  party. 

Blanchard  v.  Blanchard,  loi  111.  450. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Seniger,  179  111.  370. 

Birr  v.  People,  113  111.  645. 
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— Active  Partisans 

On  criminal  trial  the  broadest  latitude  should  be  allowed  to 
defendant  in  cross-examining  witnesses  who  are  active  partisans 
in  the  difficulty  and  who  are  hostile  in  their  feelings  against  the 
defendant. 

Davids  v.  People,  192  111.  176. 
Sutton  V.  teople,  119  III.  250. 

And  on  the  other  hand,  the  examination  of  such  witnesses  by 
the  People  should  be  correspondingly  restricted. 

Sutton  V.  People,  iig  111.  250. 

— Interested  Witness 

The  cross-examination  of  a  witness  must  be  strictly  confined 
to  subject-matter  of  direct  examination,  especially  where  wit- 
ness is  interested  in  event' of  suit  with  the  party  cross-examining 
him. 

City  of  East  Dubuque  v.  Burhyte,  74  App.  99. 

Where  a  witness  has  been  an  attorney  in  the  case  but  testifies 
he  has  withdrawn,  the  court  should  permit  great  latitude  in  the 
cross-examination  of  such  witness  to  show  his  interest  in  the  suit. 

Baily  v.  Beall,  251  111.  577. 

— Witness  Examined  Hypothetically 
Wide  latitude  should  be  allowed  in  the  cross-examination  of 
witnesses  examined  hypothetically. 

Moennich  v.  City  of  Chicago,  147  App.  553. 

— Expert 

Great  latitude  is  allowed  in  the  cross-examination  of  an  expert 
witness  in  order  to  enable  the  jury  to  see  upon  what  reasons 
he  bases  his  opinions.  While  in  the  examination  in  chief  the 
expert  can  only  be  questioned  in  a  general  way  as  to  the  reasons 
of  his  opinion,  the  cro^s-cxaminer  is  entitled  in  every  instance 
to  demand  a  free  disclosure  minutely  and  in  detail,  of  all  the 
facts  and  circumstances  upon  which  the  expert's  opinion  has 
been  grounded. 

Spohr  V.  City  of  Chicago,  206  111.  441. 

Inland  Printer  Co.  v.  Economical  Suppty  Co.,  99  App.  8. 

— Statements  Made  to  Counsel 

All  statements  of  witnesses  made  to  counsel  in  preparation 
for  trial,  and  all  notes  and  briefs  made  by  the  attorneys  for  the 
same  purpose  are  the  property  of  the  attorneys  themselves  and 
the  court  has  no  power  or  right  to  compel  their  surrender  to 
opposite  counsel  to  aid  them  in  making  out  a  case  and  cross- 
examination  as  to  written  statements  made  by  witnesses  to 
counsel,  should  not  be  permitted. 

Walker  v.  Struthers,  273  111.  387. 

Or  as  to  why  prosecutrix  employed  an  attorney. 

People  V.  Marx,  29I  111.  4. 
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Re-direet  Kxaminatioii : 

IHseretioii  of  Covi 

It  is  within  the  discretion  of  the  court  to  permit  re-direct 
examination  as  to  a  matter  concerning  which  the  opposite  party 
cross-examined. 

McEniry  v.  Tri-City  Ry.  Co^  179  App.  152. 
Walther  v.  Chicago  &  A.  R.  Co.,  176  App.  399. 

Should  Be  Limited  to  Cioss-examliiatlon 

Re-examination  should  be  confined  to  such  answers,  if  any 
as  are  connected  with  and  modify  or  explain  the  answers  inquired 
about  on  cross-examination. 

People  v.  Preston,  188  App.  93. 

IrreleTant  Matter  on  Croflg-examiiiatioii 

If  counsel  cross-examines  witness  as  to  irrelevant  facts, 
adverse  party  has  a  right  to  examine  him  as  to  the  evidence 

thus  given. 

Doggett  V.  Greene,  163  App.  369. 
Morton  v.  Zwierzykowski,  192  111.  328. 

If  ew  Matter 

While  ordinarily  the  re-examination  of  a  witness  by  the 
counsel  producing  him  should  be  confined  to  matters  called  out 
on  cross-examination,  it  is  clearly  within  the  discretion  of  the 
court  to  permit  questions  to  be  put  to  him  touching  new  matters. 

City  of  Springfield  v.  Dalby,  139  111.  34. 

Whole  of  Conyersatloii 

The  whole  of  an  admission  is  to  be  taken  together,  and  when 
part  of  a  conversation  or  statement  is  put  in  evidence  by  one 
party,  the  other  is  entitled  to  put  in  the  whole,  so  far  as  it  is 
relevant,  and  it  makes  no  difference  whether  the  whole  statement 
comes  out  on  direct  examination  or  part  of  it  is  drawn  out  on 
cross-examination. 

Morris  v.  Jamieson,  205  111.  87. 

Barnes  v.  Northern  Trust  Co.,  169  III.  112. 

Merchants  L.  &  T.  Co.  v.  Egan,  222  111.  494. 

Foster  v.  Shepard,  258  111.  164. 

Norton  v.  Clark,  253  111.  557. 

Scott  V.  People,  141  111.  105. 

Hanrahan  v.  People,  91  111.  142. 

Burnett  v.  People,  204  III.  208. 

Miller  v.  People,  216  111.  309. 

It  is  a  general  rule  in  the  trial  of  cases,  civil  and  criminal, 
that  when  a  part  of  a  conversation  is  called  out  by  one  narty, 
the  other  party  has  the  ri^ht  to  all  of  such  conversation.  There 
are  several  limitations  to  this  rule.  One  is  that  if  the  questions 
on  re-examination,  are  not  connected  with  the  statements  elicited 
on   crosS-examination   or  are   remote  and   distinct   from  those 
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inquiries,  they  should  be  excluded.  When  a  witness  in  his  testi- 
monv  on  cross-examination  refers  to  a  conversation  that  lie  had 
with  another  party,  not  shown  to  be  relevant  to  the  case  on  trial, 
for  the  purpose  of  fixing  the  time  he  first  had  knowledge  of  the 
facts  to  which  he  was  testifying,  the  opposite  party  is  not 
entitled,  on  re-examination,  to  have  the  full  details  of  that 
conversation. 

People  V.  Baker,  290  111.  349. 
Hatch  V.  Potter,  7  111.  725. 
Young  V.  Bennett,  5  111.  43. 
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APPOINTMENT: 

Power  of  Court  to  Appoint: 
Statute 

Interpreters  may  be  sworn  truly  to  interpret  when  necessary. 

Sec.  47,  ch.  51,  Rev    Stat 

Par.  5564,  vol.  3,  Jones  &  Acdington. 

Duty  to  Appoint: 

Foreigriiers 

Under  the  provisions  of  the  constitution  requiring  all  judicial 
proceedings  to  be  conducted  in  the   English  language,   courts 
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should  require  witnesses  to  testify  in  English,  if  possible,  and 
it  should  be  shown  that  a  witness  is  unable  to  testify  in  English 
before  an  interpreter  is  called. 

Hackart  v.  Decatur  Cpal  Co.,  243  111.  49. 

When  a  person,  not  conversant  with  the  English  language, 
is  offered  as  a  witness,  and  it  appears  that  the  facts  can  be 
better  elicited  by  the  use  of  an  interpreter,  a  competent  inter- 
preter should  be  used  even  at  the  expense  of  some  loss  of  time. 
It  is  not  desirable  that  the  court,  jury  and  counsel  should  guess 
at  the  meaning  of  what  a  witness  is  saying  or  that  a  witness 
should  guess  at  the  meaning  of  the  questions  asked  of  him. 

Hickey  v.  Chicago  City  Ry.  Co.,  148  App.  197. 

When  the  facts,  conversations  or  admissions,  admissible  in 
evidence,  are  known  to  a  person  who  does  not  understand  and 
speak  the  language  in  which  the  trial  is  conducted,  then  the  only 
means  by  which  the  jury  or  court  trying  to  interpret  the  issue 
can  arrive  at  the  facts,  is  from  the  evidence  through  an  inter- 
preter who  understands  and  speaks  both  languages. 

Schnier  v.  People,  23  111.  17. 

Mutes 

Mutes  may  give  evidence  through  an  interpreter  if  they  can 
communicate  with  them  by  signs.  The  fact  that  a  mute  is  not 
versed  in  the  sign  language  taught  in  schools,  but  can  only 
communicate  with  other  persons  by  signs  of  his  own  which 
would  be  understood  by  people  with  him  a  considerable  time,  will 
not  debar  a  mute  from  testifying. 

People  V.  Weston,  236  111.  104. 

More  than  one  interpreter  may  be  allowed,  as  for  instance, 
a  mute  may  be  allowed  to  interpret  between  the  mute  witness 
and  another  interpreter  who  may  declare  orally. 

People  V.  Weston,  236  111.  104. 

The  manner  of  cotiducting  the  examination  of  mute  witnesses 
will  not  be  reviewed  in  the  absence  of  a  showing  that  the  party 
complaining  was  in  some  wav  injured  thereby. 

People  V.  Weston,  236  III.  104. 

Discretion  of  Court 

Whether  or  not  an  interpreter  for  a  witness  should  be  called 
is  a  matter  necessarilv  vested  in  the  discretion  of  the  trial  court. 

Brzoz'owski  v.  National  Box  Co.,  104  App.  338. 
Kozlowski  V.  City  of  Chicago,  113  App.  513. 

The  discretion  of  the  trial  court  ought  not  to  be  so  exercised 
as  to  deprive  a  party  altogether  of  the  testimony  of  his  witness 
so  lon^  as  an  interpreter  is  offered  against  whom  there  is  no 
legal  ob lection. 

Chicago  &  A.  R.  Co.  v.  Schenck,  131  111.  283. 
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DUTY  AND   QUAUFICATION: 

Duty 

When  an  interpreter  is  employed,  it  is  his  duty  to  translate 
the  evidence  given  by  the  witness  into  equivalent  terms  of  the 
language  employed  by  the  tribunal  trying  the  case. 

Schnier  v.  People,  23  111.  17. 

Competency : 
AbUitj  In  General 

Power  to  make  literal  translation  from  one  language  to 
another,  so  as  to  preserve  in  the  translation  the  precise  meaning 
of  the  original  depends  upon  an  accurate  knowledge  of  both 
languages  by  the  translator. 

Schnier  v.  People,  23  111.  17. 

The  interpreter  of  the  testimony  of  a  mute  need  not  be  an 
expert  if  he  can  so  far  understand  the  signs  that  he  can  well 
and  truly  interpret  the  meaning  of  the  communication  required. 

People  V.  Weston,  236  111.  104. 

Where  witness  testifying  through  interpreter  is  unable  to 
express  clearly  the  fact  to  which  he  is  testifying,  a  writing  pre- 
pared by  him  to  make  himself  understood  is  incompetent  as 
an  exhibit. 

Poreba  v.  Illinois  Midland  Coal  Co.,  156  App.  140. 

Preliminary  Examination 

Preliminary  examinations  relating  to  the  interpreters  and 
communication  should  be  out  of  the  presence  of  the  jury. 

People  V.  Weston,  236  111.  104. 

Court  may  conduct  preliminary  examination  for  the  purpose 
of  ascertaining  whether  by  means  of  interpreters  the  testimony 
of  the  witness  could  be  obtained. 

People  V.  Weston,  236  111.  104. 

For  this  purpose  the  interpreters  need  not  be  sworn. 

People  V.  Weston,  236  111.  104. 

Bias 

It  would  be  improper  for  a  court  to  appoint  as  interpreter 
one  who  would  reasonably  be  expected  to  be  unfair  and  biased 
in  his  translation  of  the  testimdnv. 

People  V.  Rardin,  255  111.  9. 

Relationship 

Relationship  to  a  prosecuting  witness  is  not  alone  a  dis- 
qualification. 

People  V.  Rardin,  255  111.  9. 

Police  Officer 

In  a  criminal  trial  the  fact  that  interpreter  called  is  a  police 
officer  does  not  disqualify  him. 

People  V.  Murphy,  276  111.  304. 
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Witness  as  Interpreter 

A  person  offered  to  serve  in  the  capacity  of  an  interpreter 
is  not  incompetent,  merely  because  he  is  a  witness  of  the  party 
offering  him.  There  is  no  legal  presumption  that  because  a  party 
has  been  called  as  a  witness  by  one  of  the  parties  to  a  suit  and 
has  testified  in  his  behalf,  he  is  thereby  so  far  biased  or  prejudice 
in  his  behalf  as  not  to  be  trusted  to  fairly  and  impartially  inter- 
pret between  the  court  and  the  other  witness. 

Chicago  &  A.  R.  Co.  v.  Schenck,  131  111.  283. 

Discretion  of  Court 

Who  shall  be  employed  as  an  interpreter  is  in  the  discretion 
of  the  trial  court. 

People  V.  Rardin,  255  111.  9. 

Chicago  &  A.  R.  Co.  v.  Schenck,  131  111.  2S3. 

Discretion  of  court  will  be  reviewed  only  when  it  is  shown 
it  has  been  subject  to  abuse  on  the  part  of  the  trial  court  to  the 
injury  of  one  of  the  parties. 

People  V.  Rardin,  255  111.  9. 

IMPEACHMENT  OF  INTERPRETATION: 
Party  Not  Bound  by 

A  party  is  not  bound  by  an  interpretation,  but  may  show  that 
interpretation  is  erroneous. 

Chrisman  v.  Ray,  42  App.  iii. 

May  be  Impeached 

It  is  the  right  of  a  party  against  whom  mistake  is  made  in 
translation  to  call  others  who  are  more  capable  of  translating 
the  language  accurately.  It  can  not  be  the  law  that  l^ecause  an 
interpreter  is  called  who  is  not  capable  of  correctly  translating 
the  evidence  or  from  bias  or  partiality  renders  it  incorrect,  that 
parties  must  be  bound  by  it.  Evidence  may  be  introduced  of 
the  primary  meaning  of  a  word  and  its  meaning  in  the  connection 
in  which  it  was  used.  It  would  be  proper  that  the  court  require 
the  interpreter  to  give  the  prirhary  meaning  of  all  words  used 
in  connection  with  the  words  in  dispute  and  the  jury  left  to 
determine  the  meaning  in  case  of  disagreement  of  interpreters. 

Schnier  v.  People,  23  111.   17. 

When  a  foreign  sentence  or  word  is  interpreted,  it  is  essential 
to  the  rights  of  the  parties  that  each  should  have  a  chance  to 
know  and  prove  by  his  own  interpreter  whether  the  translation 
is  correct. 

Chrisman  v.  Ray,  42  App.  iii. 


INTERPRETERS  407 

ADMISSIONS 

If  conversation  has  been  had  with  a  person  through  the  aid 
of  an  interpreter,  such  interpreter  is  the  best  witness  as  to  what 
conversationally  took  place. 

Szczech  V.  Chicago  City  Ry.  Co.,  157  App.  150. 

DOCUMENT  IN  FOREIGN  LANGUAGE: 

Must  be  Translated 

A  document  in  foreign  language  is  improper  as  evidence  when 
unaccompanied  by  translation. 

Stone  V.  Evangelical  Lutheran  Church,  92  App.  77. 

Instruments  in  a  foreign  language  have  always  been  admitted 
in  evidence  in  court  and  where  the  language  of  the  instrument 
is  foreign,  evidence  is  received  of  the  proper  meaning  of  that 
language. 

Chrisman  v.  Ray,  42  App.  in. 

DEPOSITIONS: 
May  be  Translated 

Where  a  commission  issued  from  this  country  in  the  English 
language  to  a  foreign  country,  is  returned  with  the  answers  of 
the  witness  written  in  the  language  thereof,  the  same  may  be 
translated  and  the  translation  given  in  evidence. 

Chrisman  v.  Ray,  42  App.  in. 

Original  Answers  are  Deposition 

A  deposition  taken  by  a  commission  is  the  testimony  of  a 
witness  in  a  cause  on  oath  or  affirmation  and  written  down,  and 
the  original  answers  duly  signed  and  sworn  to  by  the  deponent 
and  properly  authenticated  are  returned  with  the  commission  to 
the  court  from  which  it  issued.  •  The  original  answers  as  the} 
come  through  his  lips  are  his  deposition.  The  witness  is  not 
required  to  hear,  read,  sign  or  swear  to  his  answers  written  in 
English  when  he  does  not  understand  the  language.  A  trans- 
lation need  not  be  made  and  sent  along  with  the  deposition. 
The  answers  may  be  interpreted  to  the  jury  by  rendering  them 
into  English  upon  the  trial  and  either  side  may  show  the  cor- 
rectness of  the  translation. 

Chrisman  v.  Ray,  42  App.  iii. 
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OF   THE  PERSON: 

To  Show  Age: 
In  General 

The  general  rule  is  that  jurors  can  not  make  up  their  verdicts 
on  any  disputed  fact  from  their  own  individual  observation 

People  V.  Kielczewski,  269  111.  293. 
Seavems  v.  Lischinski,  181  111.  358. 

Criminal  Cases 

Profert  of  person  is  not  admissible  on  question  of  age  and 
the  law  does  not  allow  a  jury  to  fix  a  defendant's  age  by 
inspecting  him. 

People  V.  Kielczewski,  269  111.  293. 
People  V.  Davidson,  240  111.  191. 
Wistrand  v.  People,  213  III.  72. 
Porter  v.  People,  158  111.  370. 

■ 

Nor  may  a  witness  in  the  first  instance  express  his  age  from 
such  appearance.  The  witness  should  first  describe  the  appear- 
ance of  the  individual  whose  age  is  in  question  and  then  state 
his  opinion  in  reference  to  the  age  of  the  person  based  upon 
the  appearance  of  the  person  as  he  has  already  described  it. 

People  V.  Davidson,  240  111.  191. 

From  appearances  a  qualified  witness  may  estimate  the  age 
of  a  given  individual  by  stating  what  effect  the  observed  appear- 
ances have  produced  on  his  mind.  The  rule  of  evidence  is  that 
a  witness,  after  describing  the  appearance  of  a  person  as  best 
he  can,  may  give  an  opinion  of  his  age. 

People  V.  Kielczewski,  269  111.  293. 

Clyll  Action 

In  a  civil  action  jury  clearly  have  the  right  to  determine  the 
approximate  age  of  party  from  appearance. 

Housten  v.  Quinn,  i6B  App.  593. 

Paternity 

On  an  issue  of  paternity  it  is  improper  to  introduce  the  child 
in  evidence. 

Robnett  v.  People,  16  App.  299. 
Morrison  v.  People,  52  App    482. 

Especially  if  the  child  has  not  attained  an  age,  in  the  judg- 
ment of  the  court,  when  its  features  have  assumed  that  degree 
of  maturity  and  permanency,  that  the  resemblance  or  lack  of 
it  may  be  expected  to  continue. 

People  v.  Kingcannon,  276  111.  251. 

Race 

A  person  at  any  age  may  be  exhibited  to  the  jury  for  the 
purpose  of  proving  race. 

People  v.  Kingcannon,  276  111.  251. 
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Existence 

There  is  no  rule  of  law  requiring  profert  of  party  to  prove 

his  existence  or  identity. 

Beggs  V.  Chicago  Bonding  Co.,  207  App.  621. 

To  Show  Injury : 

Discretion  of  Court: 

— In  General 

Whether  one  who  is  injured  may  exhibit  the  injury  to  the 
jury  is  primarily  in  the  discretion  of  the  trial  court. 

Wagner  v.  Chicago,  R.  I.  &  P.  R.  Co.,  277  111.  114. 

Swift  &  Co.  V.  Riitkowski,  182  111.  18. 

Chicago  &  A.  R.  Co.  v.  Clausen,  173  111.  100. 

Chicago  Term.  Trans.  R.  Co.  v.  Kotoski,  199  111.  383. 

Tiiron  V.  Chicago  City  Ry.  Co.,  152  App.  351. 

Allison  V.  Electric  Coal  Co.,  151  App.  55. 

West  Chicago  St.  Ry.  Co.  v.  Grennell,  90  App.  30. 

Swift  &  Co.  V.  O'Neill,  88  App.  162. 

Kubiatowski  v.  Pratt  Co.,  205  App.  560. 

Wolf  V.  Crook,  163  App.  511. 

— Aid  in  Understanding  Evidence 

Discretion  is  properly  exercised  in  any  case  where  the  personal 
view  will  aid  the  jury  in  understanding  the  evidence  and  that 
may  be  so  where  there  is  no  controversy  concerning  the  injury 
nor  the  extent  of  it. 

Wagner  v.  Chicago,  R.  I.  &  P.  R.  Cd.,  277  111.  114. 
Chicago  &  A.  R.  Co.  v.  Clausen,  173  111.  100. 

When  the  extent  of  plaintiff's  injuries  is  not  controverted 
and  both  the  plaintiff  and  his  physician  have  testified  in  that 
regard,  there  is  no  abuse  of  that  discretion  in  refusing  to  permit 
injury  to  be  exhibited  to  the  jury. 

Ewald  V.  Michigan  Central  R.  Co.,  107  App.  294. 
Robinson  v.  Schiller  Piano  Co.,  179  App.  163. 

— To  Excite  Feeling 

Where  the  only  purpose  and  effect  of  an  exhibition  of  the 
injury  is  to  excite  feeling  rather  than  to  enlighten  the  jury  as 
to  any  fact  or  aid  in  settling  any  disputed  question  of  fact,  it 
should  not  be  permitted. 

Wagner  v.  Chicago,  R.  I.  &  P.  R.  Co.,  277  111.  114, 
Chicago  &  A.  R.  Co.  v.  Clausen,  173  111.  100. 

— Where  Described  by  Expert 

And  the  court  may  allow  a  physician  testifying  as  an  expert 
on  behalf  of  the  party  injured  to  examine  the  injured  parts  in 
the  presence  of  the  jury,  and  exhibit  and  describe  the  then  con- 
dition of  the  party. 

Lnnark  v.  Danrherty,   15.^  III.  163. 

Chicago  &  A.  R.  Co.  v.  Walker,  217  III.  605. 
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— Particular  Instances  Held  Proper 
Rupture. 

Chicago  &  A.  R.  Co.  v.  Clausen,  173  III.  100. 

« 

Back. 

Allison  V.  Electric  Coal  Co.,  151  App.  55. 

Hand. 

Vance  v.  Monroe  Drug  Co.,  149  App.  499. 

Injured  skull. 

Chicago  Term.  Trans.  R.  Co.  v.  Kotoski,  199  III.  383,   (affg.  loi 
App.  300.) 

Injured  leg. 

Swift  &  Co.  V.  O'Neill,  88  App.  162.  (affd.,  187  111.  337) 
City  of  Lanark  v.  Daugherty,  153  111.  163. 
Jefferson  Ice  Co.  v.  ZwicowsH  78  App.  646. 
Wheeler  v.  Chicago  &  W.  I.  R.  Co.,  267  111.  306. 
Swenson  v.  City  of  Aurora,  196  App.  83. 
Turon  v.  Chicago  City  Ry.  Co.,  152  App.  351. 
>  Wagner  v.  Chicago,  R.  I.  &  P.  R.  Co.,  200  App.  305. 

Where  directed  by  counsel  not  to  move  or  manipulate. 

Johnson  v.  Wasson  Coal  Co.,  173  App.  414. 

Injured  arm. 

Swift  &  Co.  V.  Rutkowski,  182  111.  18. 

West  Chicago  St.  Ry.  Co.  v.  Grennell,  90  App.  30. 

Eye. 

Parker  v.  Enslow,  102  111.  272. 

Similar  injury  of  witness  for  defendant  incompetent. 
Grand  Lodge  v.  Randolph,  186  111.  89. 

In  action  for  malpractice,  held  not  error  for  plaintiff,  while 

on  the  witness  stand,  to  show  jury  to  what  extent  he  could  move 

his  arm. 

Pritchard  v.  Moore,  75  App.  553. 

It  is  proper  to  permit  jury  to  see  injured  hand  of  plaintiff 

but  improper  to  allow  juror  to  manipulate  same  to  determine 

the  mobility. 

Vance  v.  Monroe  Drug  Co.,  149  App.  499. 

It  is  improper  to  permit  plaintiff  to  indicate  with  limb  his 

ability  to  manipulate  same. 

Wenger  v.  Strovel  Steel  Const.  Co.,  170  App.  383. 

Where  person  suffered  from  comminuted  fracture  of  knee 

cap  and  the  character  and  extent  of  the  injury  was  subject  for 

expert  testimony,  it  is  error  to  permit  jurors  to  examine  the 

injury  to  determine  its  extent. 

Kane  v.  Hoyt  Co.,  182  App.  371. 
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But  it  has  been  held  that  plaintiff  may  be  permitted  to  indicate 
to  jury  how  high  arm  could  be  raised  where  injury  to  shoulder 
is  claimed. 

Tindall  v.  Chicago  &  N.  W.  Ry.  Co.,  200  App.  556. 

CHATTELS: 
In  General 

Physical  objects  which  form  a  part  of  or  serve  to  illustrate 
the  transaction  or  occurrence  which  is  the  subject  of  judicial 
investigation,  may  be  displayed  before  the  jury  and  formally 
introduced  in  evidence. 

People  V.  Morris,  254  111.  559. 
Henry  v.  People,  198  111.  162. 
Seavems  v.  Lischinski,  181  111.  358. 

It  is  common  practice,  justified  by  judicial  decisions,  to  display 
before  the  jury,  and  to  formally  introduce  in  evidence  physical 
objects  which  form  a  part  of  or  serve  to  illustrate  the  transac- 
tions or  occurrence  which  is  the  subject  of  investigation.  Evi- 
dence of  this  character  is  frequently  resorted  to,  both  in  civil 
and  criminal  cases,  and  the  propriety  of  its  use  can  not  be  suc- 
cessfully called  into  question. 

Painter  v.  People,  147  111.  444. 

Springer  v.  City  of  Chicago,  135  111.  552. 

DiscreticMi  of  Court: 
In  General 

The  introduction  of  substantive  evidence  is  within  the  sound 
discretion  of  the  court. 

Quincy  G.  &  E.  Co.  v.  Baiiman,  203  III.  295. 
Goodrich  v.  Chicago  G.  W.  Ry.  Co.,  148  Aop.  579. 
Smith  V.   Sanitary  Dist.  of  Chicago,  260  111.  453. 

Exhibits  for  inspection  of  jury  are  within  the  discretion  of 
trial  court,  which  will  not  be  interfered  with  unless  abused.  In 
many  cases  the  exhibition  of  physical  objects  may  explain  and 
illustrate  better  than  anything  else  the  occurrence  under  investi- 
gation ;  in  others,  they  may  only  tend  to  mislead  and  confuse. 

Zipkie  V.  City  of  Chicago,   117  App.  418. 

« 

Injury  to  Person 

If  the  manner  in  which  party  was  injured  or  the  nature  or 
character  of  the  injury  can  l3e  better  explained  by  the  introduc- 
tion of  physical  objects,  such  evidence  may  be  admitted. 

Tudor  Iron  Works  v.  Weber,  129  111.  S35. 
Quincy  G.  &  E.  Co.  v.  Bauman,  203  111.  295. 

Crfaninal  Action 

In  criminal  cases  exhibits  are  not  admissible  unless  instru- 
ments of  crime  or  have  a  tendency  to  prove  controverted  facts. 

People  V.  Arnold,  248  111.  169. 
People  V.  Kahn,  290  III.  410. 
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But  if  properly  admissible  for  any  purpose,  the  fact  that  they 
are  bloodstained  would  not  make  admission  improper. 

People  V.  Morris,  254  III.  559. 

Time  of  Exhibiting 

The  time  and  manner  in  which  objects  of  this  character  shall 
be  displayed  in  the  presence  of  the  jury  is  wholly  within  the 
sound  discretion  of  the  trial  court. 

Painter  v.  People,  147  111.  444. 
People  V.  Morris,  254  111.  559. 

If  an  improper  exhibition  is  made  in  the  court  room  of  articles 
which  are  not  connected  with  the  case,  the  attention  of  the  court 
should  be  called  to  it  and  a  ruling  secured. 

People  V.  Parker,  284  111.  272. 

Preliminary  Proof: 
Identity 

An  article  involved  in  a  certain  transaction  must  be  identified. 

Quincy  G.  &  E.'  Co.  v.  Bauman,  203  111.  295. 

Marzen  v.  People,  173  111.  43. 

Painter  v.  People,  147  111.  444. 

VonReeden  v.  Evans,  52  App.  209. 

Yates  V.  People,  38  111.  527. 

Chicago  Term.  Trans.  R.  Co.  v.  Korando,  129  App.  620. 

In  Chief 

Demonstrative  evidence  is  admissible  in  chief. 

Henry  v.  People,  198  III.  162. 

Painter 'v.  People,  147  111.  444. 

Tudor  Iron  Works  v.  Weber,  129  111.  535. 

Wagner  v.  Chicago,  R.  I.  &  P.  R.  Co.,  277  111.  114. 

Ancillary 

Expert  testifying  as  to  injury  may  use  human  skeleton,  or 
part  of  skeleton  in  explaining  injury  to  the  jury. 

Chicago  &  A.  R.  Co.  v.  Walker.  217  111.  605. 
Hunt  V.  Illinois  Southern  Ry.  Co..  196  App.  539. 

Model  of  locomotive  engine  admissible. 

Illinois  Central  R.  Co.  v.  Behrens,  208  111.  20. 

Model  of  coal  hoist. 

Pennsylvania  Coal  Co.  v.  Kelly,  156  111.  9. 

ft  is  proper  for  the  courts  to  receive  in  evidence  models,  maps 
and  diagrams  for  the  purpose  of  giving  more  accurate  infor- 
mation of  objects  or^places  which  can  not  be  conveniently  shown 
or  described  to  the  jury.  Such  documents  often  conduce  to  a 
clear  and  comprehensive  understanding  of  the  testimony  intro- 
duced. The  diagram,  drawings  or  models  are  not  introduced 
as  evidence  within  themselves  but  for  the  purpose  of  enabling 
the  jury  to  understand  and  apply  the  testimony  in  the  case. 

Reinke  v.  Sanitar>'  Dist  of  Chicapo.  260  111.  380. 

Mechanical  demonstration  of  vibrator  should  not  l^e  permitted. 

Moon  V.  Roberts,  170  App.  367. 
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Particular  Instances 

Revolver  and  bullet  in  prosecution  for  homicide. 

McCoy  V.  People,  175  111.  224. 

And  in  civil  action  for  negligent  killing. 

Foster  v.  Shepard,  164  App.  199. 

Tom  clothing  worn  by  party  at  time  of  injury. 

Quincy  G.  &  E.  Co.  v.  Bauman,  203  111.  295. 

Tudor  Iron  Works  v.  Weber,   129  111.  535. 

Chicago  Term.  Trans.  R.  Co.  v.  Korando,  129  App.  620. 

Shoe  worn  by  party  at  time  of  injury. 

Wagner  v.  Chicago,  R.  I.  &  P.  R.  Co.,  277  111.  114. 

Clothing  showing  blood  stains. 

People  V.  Morris,  254  111.  559. 
Painter  v.  People,  147  111.  444. 

Or  burned  by  powder. 

Henry  v.  People,  198  111.  162. 

Bed  in  room  where  person  was  murdered,  and  mattress,  sheets 
and  other  clothing  pertaining  thereto. 

Painter  v.  People,  147  111.  444. 

Buggy  in  which  deceased  was  shot, — to  enable  witness  to 
explain  position  of  deceased,  position  of  accused,  range  of  shot 
which  passed  through  deceased  and  lodged  in  back  cushion. 

Henry  v.  People,  198  111.  162. 

Buggy  alleged  to  have  been  stolen  and  appearance  altered. 

Miller  v.  People,  229  111.  376. 

Merchandise  found  upon  public  highway  where  accused 
charged  with  burglary  of  store  might  have  traveled  in  leaving 
town. 

People  V.  Foster,  288  III.  371. 

Vial  and  poison. 

Siebert  v.  People,  143  111.  571. 

Burglar's  tools  found  upon  accused. 

Williams  v.  People,  196  111.   173. 

Roll  of  paper  substituted  for  money,  on  trial  for  larceny. 

Keating  v.  People,  160  111.  480. 

Part  of  chair  with  which  assault  was  made. 

VonReeden  v.  Evans,  52  App.  209. 

Eye  and  piece  of  skull  which  had  been  removed. 

Seltzer  v.  -Saxton,  71  App.  229. 

Farm  gate. 

Goodrich  v.  Chicaijo  G.  W.  Ry.  Co.,  148  App.  579. 

Bombs. 

spies  V.  People,  122  III.  i. 
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Defective  rope,  action  for  personal  injury. 

Seavems  v.  Lischenski,  i8i  111.  358. 

Plaster  cast  worn  after  injury. 

Village    of  Gardner  v.  Paulsen,  117  App.  17. 

Imitation  diamond  rings  substituted  for  real  diamond  ring 
alleged  to  have  been  stolen. 

Gindrat  v.  People,  138  111.  103. 

Brass  couplings  for  purpose  of  identification  and  proving 
kind  of  property  stolen. 

Jupitz  V.  People,  34  111.  516. 

Door  with  hook  or  screw  for  purpose  of  illustrating  whether 
person  could  commit  suicide  by  hanging. 

Jumpertz  v.  People,  21  111.  375. 

Can  of  yeast  similar  to  that  shipped,  in  action  against  carrier 
for  loss  by  breaking  or  puncturing  can. 

American  Elxpress  Co.  v.  Spellman,  90  111.  455. 

In  an  action  for  damages  caused  by  fire  occasioned  by  the 
explosion  of  an  ammonia  tank,  where  there  was  no  claim  that 
the  fire  in  question  was  occasioned  by  Uquid  ammonia,  the  pro- 
duction of  liquid  ammonia  in  court  and  the  offer  by  counsel 
to  subject  it  to  certain  tests  was  improper  and  harmful. 

Mueller  Bros,  Art  Mfg.  Co.  v.  Fulton  St.  M.  Co.,  181  App.  685. 

Two  cases  of  beer  taken  from  home  of  witness,  where  he 
testified  he  ordered  two  cases  from  defendant. 

People  V.  Brown,  273  111.  169. 

Piece  of  silk  cut  from  bolt  found  on  person  of  the  thief  but 
not  shown  to  have  been  in  possession  of  defendant  in  action 
for  receiving  stolen  property,  not  proper  exhibit. 

People  V.  Schallman,  273  111.  564. 

PHOTOGRAPHS: 

AdmissilHlity  in  Evidence: 

In  General 

Photographs  stand  on  the  same  footing  as  a  diagram,  map, 
plan  or  model  and  a  photograph  is  a  legitimate  mode  of  proving 
conditions  which  can  be  shown  by  a  representation  of  that  sort. 

Lake  Erie  &  W.  Ry.  Co.  v.  W^ilson,  189  IH.  89. 
Chicago  &  J.  Elect.  R.  Co.  v.  Spence,  213  111.  220. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 
Henke  v.  Deere  &  Co.,  175  Apo.  240. 
Boggs  V.  Iowa  Central  Ry.  Co.,  187  App.  621. 
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Farticidar  Instances  t 

— Scene  of  Accident 
As  a  general  rule,  in  personal  injury  actions,  photographs  are 
admissible  in  evidence. 

Samples  v.  Chicago,  B.  &  Q.  Ry.  Co.,  233  111.  564. 
Illinois,  S.  R.  Co.  v.  Hayer,  225  111.  613. 
Chicago  &  A.  Ry.  Co.  v.  Corson,  198  III.  98. 
Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189  lU.  89. 
Androczycn  v.  Spaulding,  194  App.  471. 
Boggs  V.  Iowa  Cent.  Ry.  Co.,  187  App.  621. 
Grimm  v.  East  St.  L.  &  I.  R.  Co.,  180  App.  92. 
City  of  Chicago  v.  Hutchinson,  129  App.  239. 
City  of  Chicago  v.  Vesey,  105  App.  191. 

But  must  be  exact  reproduction. 

Lips  V.  Chicago  City  Ry.  Co.,  209  App.  332. 

— Of  Injury 

Photographs  of  injury  admissible. 

Fuller  V.  Kelso,  163  App.  576. 

Peoples  Gas  Light  Co.  v.  Amphlett,  93  App.  194. 

Clay  V.  Aluminum  Co.,  186  App.  506. 

Photographs  taken  by  X-ray  process  are  admissible  in  evidence. 

Chicago  &  J.  E.  R.  Co.  v.  Spence,  213  111.  220. 
Chicago  City  Ry.  Co.  v.  Smith,  226  111.  178. 
Berg  V.  Mitchell,  196  App.  509. 
Krauess  v.  Chicago  City  Ry.  Co.,  171  App.  534. 
Judejko  V.  Chicago  City  Ry.  Co.,  166  App.  140. 
McCauley  v.  Chicago  City  Ry.  Co.,  163  App.  176. 
Kruger  v.  McCaughey,  149  App.  440. 
Haywood  v.  Deering  Coal  Co.,  145  App.  506. 
Ecles  V.  Boylan,  136  App.  258. 
Mcllwain  v.  Gaebe,  128  App.  209. 

But  should  not  be  admitted  where  expert  who  made  same 
testifies  that  what  they  disclose  would  be  unintelligible  to  the  jury. 

Colesar  v.  Star  Coal  Co.,  255  111.  532. 
Smith  V.  Stover  Mfg.  Co.,  205  App.  169. 

An  explanation  of  X-ray  picture  is  proper. 

Hunt  V.  Illinois  Southern  Ry.  Co.,  196  App.  539. 

A  witness  who  has  qualified  as  an  expert  in  the  use  of  an 
X-ray  and  fluoroscope  may  be  permitted  to  give  result  of  his 
observations. 

Colesar  v.  Star  Mining  Co.,  255  111.  532. 
McCauley  v.  Chicago  City  Ry.  Co.,  163  App.  176. 

— Machinery 

Photographs  of  machinery  or  chattels  causing  or  contributing 
to  injury  are  admissible. 

Henke  v.  Deere  &  Co.,  175  App.  240. 

Smith  V.  Eichelberger.   175  App.  231. 

Grimm  v.  East  St.  L.  &  S.  Ry.  Co.,  180  App.  92. 

27 


418  JURIES  AND  JURY  TRIALS 

— Persona 

Photographs  of  persons  on  questions  of  identity,  health  and 
the  like  are  admissible. 

Schwartz  v.  Berkshire  Ins.  Co.,  91  App.  494. 
People  G.  L.  Co.  v.  Amphlett,  93  App.  194. 
City  of  Rock  Island  v.  Drast,  71  App.  613. 
Roberts  v.  People,  226  111.  296. 

— Documents 

Photographs  of  documents,  where  original  is  illegible  or 
claimed  to  be  altered  or  on  question  of  forgery,  are  admissible. 

Howard  v.  Illinois  T.  &  S.  Bank,  189  111.  568. 

Stitzel  V.  Miller,  250  111.  72. 

Duffin  V.  People,  107  111.  113. 

Snead  &  Co.,  Iron  Works  v.  Merchants'  L.  &  T.  Co..  225  111.  442. 

— Real  Property 

Photographs  of  real  property  illustrating  conditions  are 
competent. 

Village  of  Grant  Park  v.  Trah,  115  App.  201. 
Zinser  v.  Sanitary  Dist.  of  Chicago,  175  App.  Q. 
Goodman  v.  Weinberger,  185  App.  167. 

Preliminary  Proof 

Photographs  rest  to  some  extent  upon  the  credit  of  witnesses. 
Each  party  has  the  same  opportunity  to  offer  evidence  as  to 
whether  the  picture  correctly  represents  the  appearances.  The 
preliminary  proof  of  the  correctness  of  the  picture,  the  ability 
of  the  operator  and  the  accuracy  of  the  instrument  is  addressed 
to  the  court. 

Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189  111.  89. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 

Iroquois  Furnace  Co.  v.  McCrea,  191  111.  340. 

Henke  v.  Deere  &  Co.,  175  App.  240. 

Ryan  v.  City  of  Chicago,  181  App.  642. 

Chicago  &  A.  R.  Co.  v.  Vipond.  112  App.  558. 

ARTICLES   IN   JURY   ROOM: 
Exhibits  in  Evidence 

It  is  proper  for  courts  to  send  to  the  jury  room  objects  which 
have  been  introduced  in  evidence  where  such  objects  are  of 
assistance  to  the  jury  in  illustrating  or  elucidating  some  contro- 
verted question  involved  in  the  evidence. 

People  V.  Morris,  254  111.  559. 
McCoy  V.  People,  175  111.  224. 
Gindrat  v.  People,  138  111.  103. 

Photographs 

Photographs  or  skiagraphs  produced  in  evidence  may  be  taken 
by  the  jury  on  their  retirement  to  consider  and  determine  the 
cause. 

Chicago  &  J.  E.  R.  Co.  v.  Spence,  213  111.  220. 
Smith  V.  Eichelberger,  175  App.  231. 
Williams  v.  City  of  Carter\'ille,  97  App.  160. 
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Magnifying  Glass 

Magnifying  glasses  and  microscopes  have  always  been  used, 
and  parties  are  entitled  to  use  them. 

Howard  v.  Illinois  T.  &  S.  Bank,  189  111.  568. 

Where  witnesses  testifying  with  respect  to  altered  instruments 
use  magnifying  glass,  the  court  may  permit  the  jury  to  take 
the  magnifying  glass  to  the  jury  room  for  use  in  examining 
such  instrument. 

Grand  Lodge  A,  O.  U.  W.  v.  Young,  123  App.  628. 

And  stereoscope  may  be  used  by  the  jury  to  aid  in  examination 
of  views  offered  and  received  in  evidence. 

City  of  Rockford  v.  Russell,  9  Apo.  229. 


CHAPTER  XXn 

PHYSICAL  EXAMINATION 


INJURY  TO  PERSON: 

Power  of  Court 

Voluntary  Exhibition 

Questimi  Concerning  Willingness 

INJURY  TO  PERSON: 
Power  of  Court 

The  court  has  no  power  to  require  an  injured  person  to  submit 
to  a  physical  examination  as  to  his  or  her  injuries. 

Fronskcvitch  v.  Chicago  &  A.  R.  Co.,  232  111.  X36. 

Richardson  v.  Nelson,  221  111.  254. 

City  of  Chicago  v.  McNally,  227  111.  14. 

Peoria,  D.  &  E.  Ry.  Co.  v.  Rice.  144  111.  227. 

Toliet  St.  Ry.  Co.  v.  Call,  143  HL  "^11- 

Parker  v.  Enslow,  102  111.  272. 

Schlechte  v.  Chicago,  E.  T.  Co.,  157  App.  181. 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Story,  104  App.  132. 

Chicago,  B.  &  Q.  R.  Co.  v.  Reith,  65  App.  461. 

City  of  Beardstown  v.  Smith,  52  App.  46. 

Town  of  Normal  v.  Gresham,  40  App.  196. 

Peoria,  D.  &  E!  Ry.  Co.  v.  Rice,  46  App.  60. 

St.  Louis  Bridge  Co.  v.  Miller.  39  App.  366. 

Chicago  &  E.  I.  R.  Co.  v.  Holland,  18  App.  418. 

Nor  may  the  court  compel  the  exhibition  of  the  injury  to 

the  jury. 

Schuerger  v.  City  Water  Co.,  183  App.  469. 
City  of  Chicago  v.  McNally,  227  111.  14. 
Parker  v.  Enslow,  102  111.  272. 

Volmitary  Exhibition 

The  mere  showing  of  the  injured  member  to  the  jury  does 
not  give  the  adverse  party  the  right  to  invade  the  privacy  of 
the  witness  and  make  him  subject  to  an  extended  scientific 
Examination  in  the  presence  of  the  jury. 

Wheeler  v.  Chicago  &  W.  I.  R.  Co.,  267  111.  306. 

But  if  party  not  only  voluntarily  offer  his  injury  to  the  inspec- 
tion of  the  jury,  but  also  permits  his  expert  witnesjses  to  then 
testify  in  relation  thereto,  it  thereby  becomes  subject  to  the 
examination  by  experts  of  adverse  party  under  such  reasonable 
restrictions  as  the  court  may  see  fit  to  require. 

Pronskevitch  v.  Chicago  &  A-  R-  Co..  232  111.  136. 
Swenson  v.  City  of  Aurora,  iq6  App.  83. 
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Question  Conceming  Willingness 

Party  should  not  be  asked  the  question  in  presence  of  jury 
as  to  whether  he  will  submit  to  a  physical  examination  of  his 
injury  by  physician  of  adverse  party. 

City  of  Chicago  v.  McNally,  227  III  14. 
Guthrie  v.  Empire  Coal  Co.,  150  App.  530. 
Cf.  Simpson  v.  Peoria  Ry.  Co.,  179  App.  307. 
Schlechte  v.  Chicago,  E.  T.  Co.,  157  App.  181. 

It  being  the  settled  law  of  the  state  that  plaintiff  can  not  be 
compelled  to  submit  to  such  examination,  it  is  but  an  evasion 
of  that  rule  to  permit  such  a  plaintiff  to  be  required  to  state 
to  the  jury  whether  or  not  he  is  willing  to  submit  to  such  an 
examination.  To  permit  such  a  question  to  be  put  in  the  presence 
of  the  jury  is  practically  compelling  him  to  submit  to  the  examina- 
tion because  of  the  unfavorable  effect  likely  to  be  produced  upon 
the  minds  of  the  jur}^  if  he  refuses. 

Kusturin  v.  Chicago  &  A.  R.  Co.,  209  App.  5";. 
Schlechte  v.  Chicago,  E.  T.  Co.,  157  App.  181. 
Cole  V.  East  St.  L.,  158  App.  494. 
Dunham  v.  Chicago  City  Ry.,  178  App.  186. 
Schuerger  v.  City  Water  Co.,  183  App.  469. 


CHAPTER  XXIII 

WITHDRAWAL  OF  JUROR        * 


POWER  OF  COURT: 
In  General 
Ameliorates  Rules  of  Common  Law 

DISCRETION  OF  COURT: 
In  G^ieral 
Terms 

EFFECT : 

In  General 

Not  Bar 

Obvious  Necessity  ^ 

POWER  OF  COURT: 

In  General 

Where  a  party  at  the  trial,  finds  himself  wanting  in  evidence 
to  prove  some  necessary  element  of  his  case,  and  such  predica- 
ment is  the  result  of  innocent  mistake,  surprise  or  by  fraud  on 
the  part  of  the  other  side,  the  court  may  allow  the  party  to 
withdraw  a  juror. 

Bohmann  v.  City  of  Chicago,  15  App.  48. 

Where  the  application  is  based  upon  inability  to  secure  alleged 
material  evidence,  the  materiality  of  such  evidence  and  the 
diligent  effort  to  obtain  same  prior  to  the  trial  must  be  shown. 

Smith  V.  Chicago  Junction  Ry.  Co.,  127  App.  89. 

Ameliorates  Rules  of  Common  Law 

It  is  considered  necessary  for  the  due  administration  of  justice 
that  courts  should  possess  this  power.  The  practice  has  crept  in 
gradually,  ameliorating  the  more  rigid  modes  of  proceeding  by 
the  rules  of  the  common  law. 

Schofield  V.  Settley,  31  111.  515. 

DISCRETION  OF  COURT: 
In  General 

Withdrawing  a  juror  is  usually,  if  not  uniformly,  a  matter 
resting  in  the  sound  discretion  of  the  trial  court,  and  a  refusal 
to  permit  a  juror  to  be  withdrawn  can  not  usually  be  assigned 
for  error. 

Morrison  v.  Hedenberg,  138  111.  22. 

Schofield  V.  Settley,  31  111.  515. 

Heslef  V.  Peters,  4  111.  45. 

Frechett  v.  Illinois  Central  R.  Co.,  197  App.  213. 

Crane  v.  Blackman,  11 1  App.  565. 
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But  ruling  will  be  reviewed  in  case  of  great  abuse. 

Crane  v.  Blackman,  lOO  App.  565. 
Bohmann  v.  City  of  Chicago,  15  App.  48. 

Due  diligence  must  be  shown. 

Kristel  v.  Michigan  Central  R.  Co^  213  App.  518. 

And  where  party  otherwise  gains  all  the  benefits  sought  by 
the  motion  to  withdraw  a  juror,  he  will  have  no  ground  to 
complain  of  the  refusal  of  such  motion. 

Morrison  v.  Hedenberg,  138  111.  22. 

Motion  to  withdraw  a  juror  and  continue  the  case  is  properly 
denied  on  exhibition  to  the  court  of  sensational  newspaper 
articles  concerning  the  case,  without  any  showing  of  the  neces- 
sary facts  by  affidavits. 

Devine  v.  City  of  Chicago,  172  App.  246. 

The  matter  of  discharging  a  jury  after  the  trial  of  the  case 
has  started,  upon  Ihe  ground  that  one  of  the  jurors  is  related  to 
one  of  the  attorneys,  lies  in  the  discretion  of  the  trial  court. 

Frechett  v.  Illinois  Central  R.  Co.,  197  App.  213. 

It  is  not  error  to  refuse  motion  to  withdraw  juror,  made 
almost  at  close  of  long-drawn-out  trial,  where  motion,  based 
on  objection  to  evidence,  while  not  competent,  did  not  prejudice 
case  of  person  making  motion. 

Fowler  v.  Chicago  Ry.  Co.,  207  App.  430. 

Court  may  deny  motion  based  on  affidavits  accusing  juror 
of  improper  conduct,  which  the  juror  denied  under  oath. 

Pico  V.  Chicago  Ry.  Co.,  203  App.  293. 

The  fact  that  a  juror  asked  questions  of  a  witness  and  indi- 
cated a  possible  disbelief  of  such  witness,  does  not  show  such 
a  prejudice  as  to  entitle  the  party  calling  such  witness  to 
withdraw  a  juror. 

Chicago  City  Ry.  Co.  v.  Shreve,  128  App.  462. 

Denial  of  defendant's  motion  to  withdraw  juror  on  account 
of  death  of  stenographer  who  had  taken  testimony  of  plaintiff's 
witness  at  coroner's  inquest,  defendant  desiring  to  impeach  wit- 
ness with  such  notes,  is  proper  where  such  testimony  might  have 
been  obtained  from  coroners  record. 

Devine  v.  Rammesathi,  211  App.  294. 

Terms 

Resting  in  the  discretion  of  the  court,  such  terms  may  be 
imposed  as  may  be  deemed  just. 

Schofield  V.  Settley,  31  111.  515. 
Heslef  V.  Peters,  4  111.  45. 
Miller  v.  Metzger,  16  111.  393. 

When  a  juror  is  withdrawn  by  consent  of  defendant,  he  is 
not  entitled  to  costs. 

Bohmann  v.  City  of  Chicago,  15  App.  48. 
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EFFECT: 
In  General 

A  motion  for  leave  to  withdraw  a  juror  is,  in  effect,  a  motion 
for  continuance,  because  a  continuance  is  the  result  if  the  motion 
is  allowed. 

Smith  V.  Chicago  Junction  Ry.  Co.,  127  App.  89. 

The  practical  effect  of  withdrawing  a  juror  is  not  that  it 
shall  operate  as  a  non-suit,  but  merely  to  carry  the  case  over  to 
another  term. 

Schofield  V.  Settley,  31  111.  5i5- 
Bohmann  v.  City  of  Chicago,  15  App.  48. 

Not  Bar 

After  the  withdrawal  of  a  juror  and  the  discharge  of  the 
jury,  the  court  can  not  assume  the  function  of  finding  the  issue 
and  thereupon  render  a  final  judgment  in  bar  of  any  other  suit. 

Bohmann  v.  City  of  Chicago,  15  App.  48. 

Obvious  Necessity 

Where  an  obvious  necessity  arises  from  some  matter  occurring 
during  the  trial  that  could  not  be  foreseen  or  prevented,  for 
discharging  the  jury,  the  court  has  the  undoubted  power  to 
discharge  them  without  releasing  the  defendant,  even  though 
such  action  be  taken  against  his  objection,  as  where  the  jury 
are  unable  to  agree  and  longer  confinement  would  be  unreason- 
able, or  the  sudden  sickness  of  the  judge,  or  that  of  a  person, 
or  of  the  prisoner;  also,  where  it  is  discovered  that  a  juror 
is  incapacitated  to  serve.  In  these  and  kindred  cases  the  jury 
can  be  discharged  and  the  prisoner  again  put  upon  trial,  but  if 
no  such  necessity  exists,  and  the  defendant  does  not  consent  to 
a  discharge  of  the  jury,  he  is  entitled  to  a  verdict  upon  the  first 
trial,  and  if  the  court  should,  in  such  case,  discharge  the  jury 
without  a  verdict,  it  operates  as  an  acquittal. 

Legg  V.  People,  8  App.  99. 

The  rule  at  common  law  undoubtedly  is,  where  a  juror  is 
withdrawn  by  reason  of  sickness  or  other  cause,  or  where  the 
death  of  any  one  ensues  during  the  trial,  the  remaining  jurors 
are  to  be  discharged,  and  the  defendant,  unless  he  consents  to 
have  the  eleven  remain,  must  be  tried  by  another  jury.  The 
reason  is  that  the  jury  has  been  complete,  the  whole  twelve  were 
competent  and  qualified  jurors,  and  the  remaining  eleven  jurors 
should  be  discharged  because  one  of  the  component  parts  of 
the  jury  has  been  unable  to  perform  its  functions,  not  by  an 
act  of  the  parties  or  of  the  court,  but  hv  nhysical  causes  bevond 
the  control  of  both.  But  the  rule  is  different  where  the  juror 
was  an  improper  inror  and  incompetent  and  disqualified  at  the 
beginning  of  the  trial. 

Stone  V.  People,  3  111.  326. 
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DEFINITION: 

Nonsuit  in  General 
Voluntary  N<msuit 
Involuntary  Nonsuit 

RIGHT  TO: 

At  Commmi  Law 
Voluntary : 

Statute 

Trial  Before  Jory: 

— Substantial  Right 

— Before  Jury  Retire 

— Return  of  Jury  for  Further  Instructions 

— Peremptory  Instruction  or  Directing  Verdict 

— After  Verdict 

— Plaintiff  Must  Request 

Trial  Before  Court: 

— Timely  Motion 

— Before  Opinion  Announced 

— Court  Can  Not  Deprive  of  Right 

— After  Demurrer  Sustained 

— After  Opinion  Announced 

Involuntary : 

Statute 

Failure  to  Prosecute  Suit 

No  Eyidence  hj  Plaintiff  ^ 

Failure  of  Defendant  to  Ask  For 

Can  Not  be  Obtained  by  Plaintiff 

EFFECT: 

Distinction  Between  Voluntary  and  Involuntary 

Judgment  Not  in  Bar 

Judgment  for  Costs  Against  Plaintiff 

Plaintiff  Can  Not  Assign  Etror  in  Voluntary  Nonsuit 

DEFINITION: 
Nonsuit  in  General 

In  legal  effect  nonsuits,  dismissals  and  discontinuances  closely 
resemble  each  other.  I 

Aetna  Life  Ins.  Co.  v.  Hoppin,  255  111.  115. 

A  nonsuit  is  negative  in  form.  It  is  a  mere  default  and  neglect 
of  the  plaintiff. 

Ilerrinp:  v.  Poritz,  6  App.  2o3. 
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Nonsuit  is  the  nime  of  a  judgment  given  against  the  plaintiff 
when  he  is  unable  to  prove  his  case,  or  when  he  refuses  or 
neglects  to  proceed  to  the  trial  of  a  cause  after  it  has  been  put 
at  issue,  without  deteripining  such  issue. 

Herring  v.  Poritz,  6  App.  ao8. 

The  word  "nonsuited**  in  the  statute  has  a  well-understood 
technical  meaning.  The  meaning  is  "adjudged  to  have  deserted 
the  suit  by  default  of  appearance  as  a  plaintiff."  Nonsuit  is  to 
determine  of  record  that  a  plaintiff  drops  his  suit  on  default 
of  appearance  when  called  in  court.  When  a  plaintiff  being  called 
in  court  declines  to  answer,  or  when  he  neglects  to  deliver  his 
declaration,  he  is  supposed  to  drop  his  suit;  he  is  therefore 
nonsuited. 

Herring  v.  Poritz,  6  App.  208. 

A  nonsuit  is  a  judgment  against  a  plaintiff  when  he  is  unable 
to  prove  his  case  or  refuses  or  neglects  to  proceed  to  trial  after 
the  case  has  been  put  at  issue. 

Spring  Valley  Coal  Co.  v.  Patting,  112  App.  4. 

Voluntary  Nonsuit 

A  plaintiff  in  a  legal  proceeding  is  entitled  to  control  the 
disposition  of  his  case  when  he  acts  seasonably  and  upon  the 
payment  of  costs. 

Aetna  Life  Ins.  Co.  v.  Hoppin,  255  III.  115. 

A  voluntary  nonsuit  is  an  abandonment  of  a  cause  of  action 
by  plaintiff  and  an  agreement  that  a  judgment  for  costs  be 
entered  against  him. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Boyce  v.  Snow,  187  111.  181. 

Wall  V.  The  Chesapeake  &  O.  R.  Co.,  189  App.  234. 

A  voluntary  nonsuit  arises  from  an  abandonment  of  the  cause 
by  the  plaintiff  absenting  himself  by  failing  to  answer  when  called 
upon  to  hear  the  verdict. 

Herring  v.  Poritz,  6  App.  208. 

A  nonsuit  entered  on  plaintiff's  motion  after  court  has  ruled 
that  it  must  direct  a  verdict  for  defendant,  is  a  voluntary 
nonsuit. 

Koch  V.  Shepard,  223  111.  172. 

Involuntary  Nonsuit 

Where  parties  are  in  court  by  their  attorneys,  and  plaintiff's 
attorney  declines  to  proceed  when  case  is  called  for  trial,  but 
asks  for  no  nonsuit,  a  nonsuit  ordered  by  the  court  of  its  own 
motion  and  authorizing  defendant  to  recover  his  costs,  is  an 
involuntary  nonsuit. 

Boyce  v.  Snow,  187  111.  181. 
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An  involuntary  nonsuit  takes  place  when  the  plaintiff,  on 
being  called  when  his  case  is  before  the  court  for  trial,  neglects 
to  appear,  or  when  he  has  given  no  evidence  on  which  a  jury 
may  find  a  verdict. 

Herring  v.  Poritz,  6  App.  208. 

An  involuntary  nonsuit  is  where  the  plaintiff  neglects  to  file 
his  declaration  or  to  appear  when  called  for  trial  of  the  case, 
or  where  he  gives  no  evidence  upon  which  a  jury  can  find  a 

verdict  in  his  favor. 

Holmes  v.  Illinois  Central  R.  Co.,  94  IlL  4$^, 

Boyce  v.  Snow,  187  111.  181. 

Sehnert  v.  Schipper  &  Block,  168  App.  245. 

A  nonsuit  ordered  by  the  court  is  involuntary. 

Boyce  v.  Snow,  187  111.  181. 

A  dismissal  for  failure  to  file  declaration  is  not  nonsuit  within 
meaning  of  section  23  of  Limitations  act. 

Gibbs  V.  Crane  Elevator  Co.,  180  111.  191. 

And  the  only  order  which  can  be  entered  is  an  order  of  nonsuit. 
Rubin  V.  Raynor,  181  App.  403. 

RIGHT  TO: 
At  Common  Law 

At  common  law  a  plaintiff  was  permitted  to  take  a  nonsuit 
at  any  time  before  the  verdict  was  rendered  into  court. 

Daube  v.  Kuppenheimer,  272  111.  350. 
Berry  v.  Savage,  3  111.  261. 

By  the  common-law  practice  there  was  no  nonsuit  except  on 
the  motion  of  defendant.    (Involuntary.) 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Voluntary : 
Statute 

Every  person  desirous  of  suffering  a  nonsuit  shall  be  barred 
therefrom  unless  he  do  so  before  the  jury  retire  from  the  bar, 
or  if  the  case  is  tried  before  the  court  without  a  jury,  before  the 
case  IS  submitted  for  final  decision. 

Ch.  no,  sec,  70,  Rev.  Stat. 

Par.  8607,  vol.  5,  Jones  &  Addington. 

*  *  *  Every  person  desirous  of  suffering  a  nonsuit  on  trial 

shall  be  barred  therefrom  unless  he  do  so  before  the  jury  retire 

from  the  bar,  or  before  the  court,  in  case  the  trial  is  by  the 

court  without  a  jury,  states  its  finding. 
Ch.  37,  sec.  293,  Rev.  Stat. 
Par.  3342,  vol.  2,  Jones  &  Addington. 

At  common  law  a  plaintiff  was  permitted  to  take  a  nonsuit 
at  any  time  before  the  verdict  was  rendered  into  court.  By  the 
Act  of  1819  it  was  provided  that  "every  person  desirous  of 
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suffering  a  nonsuit  on  trial  shall  be  barred  therefrom  unless  he 
do  so  before  the  jury  retire  from  the  bar."  In  1907  this  was 
modified  and  re-enacted  to  read  as  the  statute  now  in  force.  The 
law  in  this  state  with  reference  to  the  right  to  take  nonsuit 
in  cases  tried  before  a  jury  has  remained  substantially  unchanged 
since  1819;  and  while  under  the  common  law  plaintiff  could 
take  a  nonsuit  at  any  time  before  the  verdict  was  announced  in 
the  court,  under  our  statute  it  has  always  been  the  rule  that 
he  must  take  his  nonsuit  before  the  jury  retired  from  the  bar. 
Under  the  common  law,  parties  could  not  submit  the  issues  of 
fact  for  trial  to  the  court  in  place  of  a  jury,  but  our  statutes 
authorize  the  parties  by  mutual  consent  to  do  this.  It  has  been 
held,  because  of  this  authority  to  submit  a  case  to  the  court 
on  the  facts,  that  a  nonsuit  could  be  taken  by  the  plaintiff  in 
a  trial  before  the  court,  but  the  statute  now  in  force  limits  some- 
what the  time  in  which  a  nonsuit  may  be  taken  in  a  trial  before 
the  court. 

Daube  v.  Kuppenheimer,  272  III.  350. 
Aetna  Life  Ins.  Co.  v.  Hoppin,  255  111.  115. 

Trial  Before  Jury:  ^ 

— Substantial  Right 

The  right  to  take  a  nonsuit  is  a  substantial  right  and  should 
not  be  taken  away  without  giving  the  plaintiff  some  opportunity 
to  exercise  the  right. 

Daube  v.  Kuppenheimer,  195  App.  99. 

— Before  Jury  Retire 

In  jury  trials  the  only  limitation  that  has  ever  been  imposed 
by  statute  in  this  state  upon  the  common-law  right  of  a  plaintiff 
to  dismiss  his  suit  at  any  time  before  a  verdict  is  rendered  is 
tl:e  provision  that  he  must  do  so  before  the  jury  retire  from 
the  bar.  In  the  ordinary  case  of  trial  by  a  jury,  the  jury  do 
not  'Yetire  from  the  bar"  until  they  have  heard  all  the  evidence, 
the  arguments  of  counsel,  and  the  instructions  of  the  court; 
and  in  such  case  it  is  the  undoubted  right  of  a  plaintiff,  under 
the  statute,  to  dismiss  his  suit  at  his  costs  after  all  the  instruc- 
tions have  been  given,  provided  he  does  so  in  the  moment  of 
time  that  usually  intervenes  between  the  reading  of  the  last 
instruction  and  the  actual  retirement  of  the  jury  to  consider 
their  verdict. 

Danbe  v.  KtiDpenheimer.  195  App.  go. 
Aetna  Life  Ins.  Co.  v.  Hoppin,  255  111.  115. 

A  plaintiff  has  a  right  to  take  a  nonsuit  if  he  so  desires,  after 
he  has  learned  the  views  of  the  court  as  to  the  law,  and  before 
the  jury  actually  retire.  The  plaintiff  can  not  hear  the  "charge 
of  the  court"  until  the  court  has  nronounced  such  charpe,  and 
until  after  he  has  heard  the  charge  of  the  court  given,  that  is, 
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Spoken  or  read  to  the  jury.  This  being  true,  it  can  make  no 
difference,  in  principle,  whether  the  instruction  so  given  be 
peremptory  or  otherwise,  for  in  either  case  the  plaintiff  can  not 
know  the  views  of  the  court  as  to  the  law  of  the  case  until 
the  instruction  is  given  to  the  jury. 

Daube  v.  Kuppenheimer,  195  App.  99. 

The  important  and  essential  thing  is  that  the  plaintiff  shall 
have  an  opportunity  to  take  a  nonsuit,  if  he  so  desire,  after  he 
has  learned  the  views  of  the  court  as  to  the  law,  and  before 
the  jury  actually  retire;  and  it  is  unimportant  and  immaterial 
whether  such  knowledge  is  conveyed  to  him  by  a  preliminary 
announcement  of  the  court's  views  upon  the  law  of  the  case, 
or  by  an  instruction  to  the  jury. 

Daube  v.  Kuppenheimer,  195  App.  99. 

Both  by  the  common  law  and  by  our  statutes,  when  the  case 
is  tried  by  a  jury,  the  plaintiff  before  he  determines  whether 
he  will  take  a  nonsuit,  not  only  has  an  opportunity  of  knowing 
precisely  what  the  testimony  is  upon  which  his  rights  depend, 
and  upon  which  the  jury  is  to  act,  but  he. also  hears  the  charge 
of  the  court  to  the  jury,  so  that  he  knows  by  what  rules  of  law 
the  jury  are  to  be  governed  in  deciding  upon  those  facts.  And 
it  is  as  necessary  to  understand  how  the  law  is  to  be  laid  down 
to  the  jury  as  to  know  what  are  the  facts,  to  enable  a  party 
judiciously  to  determine  whether  or  not  to  take  a  nonsuit. 

Howe  V.  Harroun,  17  111.  494. 
Daube  v.  Kuppenheimer,  272  111.  350. 

Where  no  plea  of  set  off  has  been  filed  and  the  jury  have  not 
retired  from  the  bar,  a  plaintiff  may  take  a  nonsuit  at  any  time. 

Stanton  v.  Kinsey,  151  III.  301. 

In  a  trial  before  a  jury  in  the  municipal  court,  plaintiff  is 
entitled  to  take  a  nonsuit  at  any  time  before  jury  retires. 

Comptograph  Co.  v.  Coey  Co.,  162  App.  467. 

— Return  of  Jury  for  Further  Instructions 

Where  the  jury,  after  having  heard  all  the  evidence  and  been 
instructed  by  the  court  and  retired  to  the  jury  room,  but  return 
to  the  court  room  and  ask  for  instructions  as  to  certain  evidence, 
and  after  such  instruction  was  so  given,  plaintiff  asked  for  non- 
suit, which  was  denied.  Held,  that  plaintiff  was  entitled  to  non- 
suit, before  jury  retired  a  second  time,  because  all  the  instruc- 
tions had  not  been  given  until  that  time. 

Berry  v.  Savage,  3  111.  261. 

— Peremptory  Instruction  or  Directing  Verdict 

Plaintiff  is  entitled  to  take  a  nonsuit  if  the  jury  is  still  in  the 
box  and  has  not  left  the  bar  of  the  court,  although  the  trial 
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judge  has  announced  his  intention  of  giving  a  peremptory  in- 
struction in  favor  of  defendant. 

Sroke  v.  liicReady  Cork  Co.,  156  App.  506. 

A  plaintiff  is  entitled  to  take  a  nonsuit  at  any  time  before  the 
jury  retire  from  the  bar,  and  where  a  peremptory  instruction  is 
requested  by  defendant,  plaintiff  is  entitled  to  take  a  nonsuit 
after  such  request  and  before  the  court  gives  the  peremptory 
instruction. 

Colvin  V.  City  of  Roodhouse,  206  App.  582. 

A  plaintiff  has  a  right  to  take  a  nonsuit  after  his  side  of  the 
case  has  been  closed  in  a  jury  trial  and  motion  for  peremptory 
instruction  has  been  made  and  argued  and  decision  announced 
sustaining  peremptory  instruction,  provided  motion  for  non- 
suit is  made  before  the  court  actually  gives  the  instruction  and 
before  the  order  and  judgment  has  been  entered. 

McMechan  v.  Chicago,  B.  &  Q.  R.  Co.,  166  App.  150. 

A  plaintiff  may  take  a  nonsuit  prior  to  the  reading  of  a  peremp- 
tory instruction  to  the  jury,  to  find  in  favor  of  defendant, 
although  the  same  has  been  marked  given  and  is  about  to  be  read. 

Brown  v.  Lawler,  130  App.  540. 

The  directing  of  a  verdict  by  a  court  does  not  put  the  case  in 
the  class  of  trials  without  a  jury  and  a  plaintiff  may  take  a  non- 
suit after  the  court  has  directed  a  verdict  against  him,  provided 
the  jury  has  not  left  the  bar  or  signed  the  verdict,,  no  interval  of 
time  elapsing  between  the  time  the  court  announced  its  intention 
of  giving  the  peremptory  instruction  and  the  reading  of  the  same 
to  the  jury,  thus  giving  plaintiff  no  opportunity  to  take  a  nonsuit 

before  the  instruction  was  read. 

Daube  v.  Kuppenheimer,  272  111.  350. 

Motion  for  nonsuit  comes  too  late  after  court  has  directed  ver- 
dict and  same  has  been  written  out  and  is  being  signed  by  the 
jurors. 

Ritchie  v.  Arnold,  79  App.  406. 

— After  Verdict 
A  plaintiff  has  no  right  to  take  a  nonsuit  after  verdict. 

Ross  V.  City  of  Chicago,  12  111.  365. 

And  court  can  not  set  aside  the  verdict  and  allow  the  plaintiff 
to  suffer  a  nonsuit  thereby  depriving  the  defendants  of  right  to 
a  final  judgment. 

Ross  V.  City  of  Chicago,  12  111.  365. 

— Plaintiff  Must  Request 

If  when  a  cause  is  regularly  called  upon  the  docket,  the  plain- 
tiff does  not  appear,  the  court  should  dismiss  the  suit  for  want  of 
prosecution  and  render  judgment  as  in  case  of  nonsuit.     But  it 
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he  appears  and  is  present  when  the  trial  commences,  then,  though 
he  object  to  the  case  being  tried,  yet  if  he  desires  a  nonsuit,  he 
must  make  his  desire  known  by  asking  for  it. 

Delano  v.  Bennett,  6i  111.  83. 

Kennedy  v.  Flick,  164  App.  483. 

Holmes  v.  Chicago  &  A.  R:  Co.,  94  111.  439. 

Trial  Before  Court  t 

— Timely  Motion 

A  plaintiff  is  entitled  to  a  nonsuit  on  motion  timely  made,  in 
a  trial  before  court  without  a  jury. 

Old  Colony  Trust  &  Sav.  Bank  v.  Hirtsel,  204  App.  311. 

— Before  Opinion  Announced 

In  cases  tried  by  the  court  without  a  jury,  in  which  the  court 
exercises  the  functions  of  a  jury,  in  finding  the  facts,  the  plain- 
tiff may  take  a  nonsuit  after  the  court  has  announced  its  opinion 
and  before  a  note  thereof  is  entered. 

American  Shipping  Co.  v.  Henderson,  216  App.  175. 
Kilroy  v.  Justritc  Mfg.  Co.,  209  App.  409. 
Brown  v.  Lawler,  130  App.  540. 
Howe  V.  Harroun,  17  111.  494. 
Adams  v.  Shepard,  24  111.  464. 

In  a  trial  before  the  court  without  a  jury,  plaintiff  may  take  a 
nonsuit  at  any  time  before  the  finding  of  the  court  is  recorded. 

Denton  v.  Central  School  Supply  House,  61  App.  267. 
Old  Colony  Trust  &  Sav.  Bank  v.  Hirtsel,  204  App.  311. 

•Plaintiff  may  take  a  nonsuit  after  court  has  stated  its  finding 
but  before  a  minute  of  record  has  been  made. 

Mundhenke  v.  Mundhenke,  64  App.  122. 
Tumock  V.  Walker,  54  App.  374. 

— Court  Can  Not  Deprive  of  Right 

And  the  court  can  not  deprive  him  of  this  right  by  first  making 
the  minute  and  then  announcing  its  opinion. 

Mundhenke  v.  Mundhenke,  64  App.  122. 

— After  Demurrer  Sustained 

After  a  demurrer  is  sustained  and  leave  given  to  amend,  non- 
suit may  be  taken,  no  submission  for  trial  upon  the  merits  hav- 
ing been  made. 

Custodis  Chimney  Const.  Co.  v.  Aetna  Ins.  Co.,  160  App.  140. 

-After  Opinion  Announced 


In  trial  by  court,  motion  for  nonsuit  comes  too  late  after  court 
has  announced  its  findings  and  declared  its  decisions  of  the  case. 

Kelly  V.  Chicago  City  Ry.  Co.,  202  App.  239. 
Weiss  V.  Com,  203  App.  261. 
Springer  v.  Campbrll  Co.,  174  App.  278. 
Fine  v.  Fox,  211  App.  579. 
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On  trial  before  the  court,  where  case  is  submitted  to  court 
for  final  decision  and  court  has  expressed  what  that  decision  will 
be,  plaintiff  can  not  take  a  nonsuit. 

Keishkowski  v.  Bostrom,  193  App.  12. 
Springer  v.  Campbell  Co.,  174  App.  278. 

Involuntary : 

Statute 

In  any  of  the  actions  specified,  *  *  *,  if  plaintiff  be  non- 
suited    *     *     *     ^h^n  plaintiff  may  commence  new  action. 

Sec.  25,  ch.  83,  Rev.  Stat. 

Par.  7220,  vol.  4,  Jones  &  Addington. 

Paragraph  25  of  ch.  83  of  the  Revised  Statutes  refers  to 
involuntary  nonsuits  and  not  voluntary  nonsuits. 

Koch  V.  Shepard,  223  III.  172. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Gibbs  V.  Crane  Elev.  Co.,  180  111.  191. 

Boyce  v.  Snow,  187  111.  181. 

Wiehe  v.  Atkins,  126  App.  i. 

Fallore  to  Prosecute  Suit 

An  involuntary  nonsuit  or  dismissal  of  the  suit  is  proper  in 
many  instances  where  there  is  a  failure  to  prosecute  the  suit  on 
the  part  of  the  plaintiff  or  where  for  any  other  reason  it  would 
not  be  just  to  the  defendant  to  allow  the  particular  suit  to  pro- 
ceed further. 

White  v.  Herhold,  182  App.  477. 

No  Evidence  by  Plaintiff 

Where  a  plaintiff  has  offered  evidence  which  tends  to  establish 
his  right  to  recover,  the  court  has  no  right  to  take  the  evidence 
from  the  consideration  of  the  jury  or  to  instruct  them  to  find 
one  way  or  the  other.  Rut  where  there  is  no  evidence  introduced 
by  plaintiff,  and  defendant  moves  for  nonsuit,  it  would  be  proper 
to  grant  it,  although  plaintiff  might  object.  And  where  plaintiff 
introduces  some  evidence,  yet  it  lacks  all  the  essential  elements  of 
proving  his  right  to  recover,  and  wholly  fails  to  make  a  case, 
the  defendant  may  move  to  exclude  it  or  move  for  a  nonsuit, 
and  if  granted  against  plaintiffs  objection,  it  would  be  an  in- 
voluntary nonsuit.  Bnt  the  court  has  no  such  power  in  anv  case 
w  here  the  weight  of  the  evidence  has  to  be  considered  and  esti- 
mated. The  practice  has  always  sanctioned  a  motion  to  exclude 
evidence  of  plaintiff  on  the  trial  when  he  has  introduced  all  of 
his  testimony  and  before  defendant  has  entered  upon  his  defence, 
and  if  wholly  insufficient,  considering  all  it  proves  or  tends  to 
prove,  may  be  excluded.  And  to  so  exclude  it  would  amount  to 
an  involuntary  nonsuit. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 
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Where  evidence  introduced  by  plaintiff  lacks  all  the  essential 
elements  necessary  to  prove  his  right  to  recover,  court  may  cause 
nonsuit  to  be  entered  and  such  nonsuit  will  be  involuntary. 

Kennedy  v.  City  of  Chicago,  202  App.  313. 

Failure  of  Defendant  to  Ask  For 

If  defendant  fails  to  make  such  motion  and  introduces  evi- 
dence, he  can  not  afterwards  move  for  a  nonsuit. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  III.  439. 

Can  Not  be  Obtained  by  PlaintUT 

An  involuntary  nonsuit  can  not  be  legally  obtained  through 
the  voluntary  action  of  the  plaintiff  against  the  objection  of  the 
defendant. 

White  V.  Herhold,  182  App.  477. 

EFFECT: 
Distinction  Between  Voluntary  and  Involuntary 

The  distinction  between  voluntary  and  involuntary  nonsuits 
only  becomes  material  when  the  nonsuit  occurs  after  the  period 
allowed  by  the  statute  of  limitations. 

Heimberger  v.  Elliott  Switch  Co.,  245  111.  448. 

Judgment  Not  in  Bar 

Since  1845,  a  plaintiff  may  take  a  nonsuit,  but  it  usually  occurs 
in  the  progress  of  a  trial.  A  dismissal  and  a  nonsuit  taken  by  the 
plaintiff  are  precisely  the  same  thing  in.  effect.  In  either  case 
there  is  a  judgment  against  the  plaintiff  for  costs,  but  the  judg- 
ment is  not  in  bar,  nor  will  it  prevent  him  from  again  suing  and 
recovering  on  the  same  cause  of  action. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Judgment  of  nonsuit  is  not  a  bar,  and  leaves  plaintiff  at  liberty 
to  sue  again  in  original  cause  of  action. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Nonsuit  does  not  cut  off  right  of  action. 

Gilham  v.  State  Bank  of  Illinois,  3  111.  248. 

Judgment  for  Costs  Against  Plaintiff 

On  nonsuit,  judgment  for  costs  goes  against  plaintiff. 

Holmes  v.  Chicago  &  A.  R.  Co.,  94  111.  439. 

Plaintiff  Can  Not  Assign  ESrror  in  Voluntary  Nonsuit 

Where  plaintiff  takes  voluntary  nonsuit,  he  can  not  assign 
error  on  the  record. 

Brown  v.  Malledy,  19  111.  290. 

Plaintiff  submitting  to  voluntary  nonsuit  can  not  prosecute  ap- 
peal or  writ  of  error.  He  can  not  afterwards  compel  the  judge 
to  sign  a  bill  of  exceptions. 

Rankin  v.  Curteniiis,   12  111.  334. 
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WAIVER 

DEMURRER  TO  EVIDENCE: 
Office  of  Demurrer 

The  office  of  a  demurrer  to  evidence  is  to  withdraw  a  case  on 

trial  from  the  consideration  of  the  jury  and  present  to  the  court, 

in  a  formal  manner,  such  facts  as  were  actually  proved,  and  such 

other  facts  as  the  evidence  before  the  jury  tended  to  prove,  for 

the  purpose  of  obtaining  the  judgment  of  the  court  as  to  their 

legal  sufficiency  to  establish  the  plaintiff's  charge  or  claim  as 

against  the  defendant. 

Crowe  V.  People,  92  III.  231. 

Kee  &  Chappel!  Co.  v.  Pennsylvania  Co.,  291  III.  248. 

It  is  the  office  of  a  demurrer  to  the  evidence  to  withdraw  the 
issues  from  the  jury,  in  order  that,  the  court  may  pronounce  the 
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law  Upon  the  facts  admitted  by  the  demurrer.  The  defendant,  in 
effect  says  to  the  plaintiff,  by  demurring  to  the  evidence,  that  all 
the  facts  such  evidence  tends  to  prove  are  admitted  to  exist, 
but  upon  those  facts  you  are  not  entitled  to  recover  and  on  that 
we  demand  the  judgment  of  the  court. 

Valtez  V.  Ohio  &  M.  Ry.  Co.,  85  111.  500. 

The  object  of  the  demurrer  is  to  refer  to  the  court  the  law 
arising  from  facts.  Nothing  remains  but  that  the  court  should 
apply  the  law  to  the  admitted  facts.  The  court  can  not  investi- 
gate the  facts  in  dispute,  or  weigh  the  force  of  the  testimony, 
that  is  the  province  of  the  jury.  The  party  demurring  to  the 
evidence  seeks  to  withdraw  the  consideration  of  the  facts  from 
the  jury. 

J.  A.  &  N.  Ry.  Co.  V.  Velie,  140  111.  59. 

A  motion  to  exclude  evidence  at  the  close  of  the  trial  is  not 
the  proper  method  of  questioning  the  legal  sufficiency  of  the 
declaration  as  a  pleading. 

Klofski  V.  Railroad  Supply  Co.,  235  111.  146. 

A  demurrer  to  evidence  does  not  reach  defects  in  pleadings 
as  such  a  demurrer  does  not  extend  to  them. 

Johnson  v.  Chicago  &  A.  R.  Co.,  202  App.  369. 

The  true  and  proper  object  of  a  demurrer  to  evidence  is  to 
refer  to  the  court  the  law  arising  from  the  facts.  It  supposes, 
therefore,  the  facts  to  be  admitted  and  ascertained  and  that 
nothing  remains  but  for  the  court  to  apply  the  law  to  such  facts. 

Dormady  v.  State  Bank,  3  III.  236. 

Who  May  Demur 

From  the  nature  of  a  demurrer  to  evidence,  as  exhibited  in 
the  early  authorities,  it  is  evident  that  the  common  law  recognized 
the  right  as  resting  not  only 'with  the  defendant  to  demur  in  law 
upon  the  plaintiff's  evidence,  but  that  of  plaintiff  to  demur  upon 
the  defendant's  evidence. 

Pratt  V.  Stone,  10  App.  633. 

Form  of  Demurrer: 

Must  be  in  Writing 

The  practice  of  demurring  to  evidence  is  but  seldom  resorted 

to,  and  it  has  always  been  the  rule  that  a  demurrer  of  that  kind 

must  be  in  writing  and  set  out  particularly  the  facts  which  the 

evidence  fairly  tends  to  prove  and  not  the  evidence  which  tends 

to  prove  the  facts,  and.  admitting  the   facts  leaves  the  court 

not  bin/?-  to  do  but  to  apply  the  law  to  them. 
Rockhill  V.  Congress  Hotel  Co.,  237  111.  98. 
Creach  v.  Taylor,  3  111.  277. 
Landt  v.  McCullough,  218  III.  607. 
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In  demurrers  to  evidence  the  demurrer  and  joinder  must 
appear  upon  paper.  It  is  not  sufficient  to  merely  state  in  the 
record  that  there  was  a  demurrer  and  joinder. 

Creach  v.  Taylor,  3  111.  277. 

Where  a  demurrer  to  evidence  is  properly  framed  there  can 
never  be  any  doubt  as  to  any  material  fact  upon  which  the 
rights  of  the  parties  depend. 

Under  our  system  of  jurisprudence,  in  common  law,  civil  suits 
or  proceedings  either  party  has  the  right  to  have  all  controverted 
facts  tried  by  a  jury,  and  in  criminal  prosecutions  either  party 
has  the  right  to  have  all  questions  of  law  as  well  as  fact  tried  in 
like  manner,  and  any  practice  or  system  which  would  be  a  prac- 
tical denial  of  these  rights  would  not  be  legal  or  binding.  Hence 
it  is  a  well  settled  rule,  that  in  every  case  where  the  facts  are 
controverted,  if  the  defendant  seeks  to  withdraw  it  from  the 
jury  by  a  demurrer  to  the  evidence  he  must  admit  not  only  the 
established  facts,  but  also  all  such  facts  as  the  evidence  tends 
or  conduces  to  establish.  If  he  were  permitted  to  demur  to  the 
evidence  so  long  as  there  was  any  dispute  as  to  the  facts,  and 
the  plaintiff  could  under  such  circumstances  be  compelled  to  join 
in  the  demurrer  and  thereby  compel  the  plaintiff  to  have  the 
controversy  about  the  facts  decided  by  the  court,  it  would  in 
effect  be  depriving  the  plaintiff  of  the  constitutional  right  to  have 
his  case  tried  by  a  jury. 

Where,  therefore,  a  demurrer  to  evidence  is  properly  framed, 
the  court  has  nothing  in  the  world  to  do  in  settling  the  facts. 
They  are  already  settled,  and  the  only  duty  devolving  on  the 
court  is  to  apply  the  law.  Where  the  evidence  is  all  documentary 
there  can  never  be  any  difficulty  or  controversy  with  respect  to 
them,  for  if  there  is  no  question  as  to  their  genuineness  when 
produced  in  evidence  they  must  speak  for  themselves,  and  the 
court  alone  is  to  determine  their  legal  effect.  But  where  the  evi- 
dence is  oral,  and  is,  as  is  generally  the  case,  a  mere  narration  of 
a  variety  of  circumstances  tending  to  prove  or  disprove  some  of 
the  material  facts  in  issue,  it  may  be  a  matter  of  some  difficulty 
to  determine  whether  the  defendant  has  embodied  in  his  demur- 
rer to  the  evidence  all  the  facts  which  the  circumstances  detailed 
bv  the  witnesses  tend  to  establish. 

But  the  difficulty  is  not  in  the  rule.  That  is  plain  enough.  The 
trouble  lies  in  the  application  of  it.  If,  in  a  civil  case,  the  plain- 
tiff is  compelled  to  join  in  a  demurrer  which  does  not  contain 
an  admission  of  all  facts  which  the  evidence  or  circumstance  - 
tend  to  prove,  it  v;ould  be  error.  And  in  such  case  plaintiff 
should  except  to  the  ruling  of  the  court,  and  preserve  the  excep- 
tion together  with  the  evidence  in  a  proper  bill  of  exceptions,  so 
that  the  ruling  of  the  court  may  be  reviewed  in  a  court  of  error. 
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But  if  the  plaintiff  in  such  case,  instead  of  refusing  to  join  in 
demurrer,  as  he  would  undoubtedly  have  the  right  to  do,  takes 
issue  thereon,  and  thereby  refers  the  facts  as  well  as  the  law  to 
the  decision  of  the  court,  the  court  may  or  may  not  pass  upon 
the  whole  case,  depending  upon  the  particular  circumstances  in 
each  case.  If,  upon  examining  the  evidence  set  out  in  the  demur- 
rer, it  appears  that  the  merits  of  the  controversy  are  substantially 
presented  by  it,  the  court  might  properly  decide  the  case,  includ- 
ing questions  of  fact  as  well  as  law.  But  if,  on  the  other  hand, 
the  demurrer  is  so  inartificially  drawn  and  the  facts  or  evidence 
are  so  improperly  stated  as  to  leave  the  rights  of  the  parties 
doubtful,  then  the  court  should  not  pass  upon  the  merits  of  the 
case,  and  to  do  so  would  be  error. 

Crowe  V.  People,  92  111.  231. 
Dormady  v.  State  Bank,  3  111.  236. 

Mast  State  Facts,  Not  Eyldeiice  Tending  to  ProTe  Facts 

A  demurrer  to  evidence  must  state  facts,  not  merely  the  evi- 
dence conducing  to  prove  them. 

Dormady  v.  State  Bank,  3  111.  236. 

A  properly  framed  demurrer  to  evidence  should  set  out  all  such 
facts  as  the  evidence  has  established,  and  also  all  such  other 
facts  as  the'  evidence  tends  to  establish. 

Morris  V.  Indianapolis  &  St.  L.  R.  Co.,  10  App.  389. 

Mnst  be  Specific 

All  the  facts  which  the  evidence  tends  to  prove  must  be  ad- 
mitted by  the  demurrer  specifically.  Tt  will  not  do  to  demur  to 
the  evidence  generally  and  then  submit  same  to  the  court  to  sift 
it  out  and  see  what  facts  the  evidence  tends  to  prove,  for  this 
is  the  office  of  the  jury. 

Indianapolis  &  St.  L.  R.  Co.  v   Link,  10  App.  292. 

Joinder  by  Adverse  Party: 

In  General 

If  there  is  a  joinder  without  admission  of  facts,  leaving  them 
unsettled  and  indeterminate,  judgment  may  be  refused  upon 
demurrer. 

Dormady  v.  State  Bank,  3  111.  236. 

Yolnntary 

The  party  offering  the  evidence  may  join  in  the  demurrer  and 
then  every  fact  is  to  be  considered  as  admitted,  which  the  jury 
could  infer  in  his  favor,  from  the  evidence  demurred  to. 

Dormady  v.  State  Bank,  3  III  236. 

After  a  voluntary  joinder  in  demurrer  to  evidence,  plaintiff 

can  not  obiect  that  the  demurrer  admits  the  evidence  instead  of 

the  facts  which  the  evidence  establishes. 
Valtez  V.  Ohio  &  M.  Ry.  Co.,  85  111.  500. 
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When  May  be  Conrpelled 

Where  the  evidence  offered  consists  only  of  a  record,  or  other 
matter  in  writing,  the  adverse  party  may  insist  on  demurring 
to  the  evidence  and  the  party  offering  it  must  either  join  in  de- 
murrer or  waive  the  evidence  and  the  reason  is  that  there  can 
not  be  any  variance  of  matter  in  writing;  and  where  evidence  is 
by  parol,  but  certain  and  determinate,  the  party  may  demur  and 
oblige  his  adversary  to  join  in  demurrer. 

Donnady  v.  State  Bank,  3  111.  236. 

Where  the  evidence  is  loose,  indeterminate  and  circumstantial, 
it  is  otherwise.  In  such  case  the  party  offering  the  evidence 
win  not  be  compelled  to  join  in  the  demurrer  unless  the  demur- 
rant admits  the  evidence  of  the  fact,  or  where  it  is  circumstantial 
unless  he  distinctly  admits  upon  the  record  every  fact  and  every 
conclusion  which  the  evidence  conduces  to  prove. 

Dormady  v.  State  Bank,  3  111.  236. 

« 

Where  the  evidence  is  uncertain,  it  is  for  the  court  to  determine 
the  sufficiency  of  the  demurrer  as  to  whether  or  not  it  admits 
all  the  facts  which  the  evidence  tends  to  prove  and  if  in  the 
judgment  of  the  court  it  does  so,  the  plaintiff  will  be  required  to 
join  in  the  demurrer  which,  if  he  refuses  to  do,  judgment  will 
go  for  the  defendant. 

Indianapolis  &  St.  L.  R.  Co.  v.  Link,  10  App.  292. 

Effeet  of  Joinder 

When  the  demurrer  is  joined,  the  admission  of  facts  therein 
contained  operates  as  a  special  verdict  of  the  jury  upon  which 
the  court  gives  judgment,  according  to  the  law  of  the  case. 

Indianapolis  &  St.  L.  R.  Co.  v.  Link,  10  App.  292. 

Effect  of  Demurrer : 
^Hiat  is  Admitted: 

— Generally 

A  demurrer  to  evidence  admits  not  only  all  that  the  plaintiff's 
testimony  has  proved  but  all  that  it  tends  to  prove.  Every  fact 
is  to  be  considered  as  admitted  which  the  jury  could  infer  in 
favor  of  the  plaintiff  from  the  evidence  demurred  to. 

Morris  v.  Indianapolis  &  St.  L.  R.  Co.,  10  App.  389. 
Joliet.  A.  &  N.  Ry.  Co.  v.  Velie,  140  111.  59. 
Dormady  v.  State  Bank,  3  111.  236. 
Pent  V.  Toledo,  P.  &  W.  Ry.  Co.,  59  111.  349. 

The  law  is  settled  that,  on  demurrer  to  the  evidence,  not  only 
what  the  testimony  proves  but  every  inference  that  may  be  legiti- 
matelv  drawn  from  the  evidence  stands  admitted. 

Gillie  V.  Bingham,  84  Apo.  180. 

Bartelott  v.  International  Bank,  119  111.  259. 

Pent  V.  Toledo,  P.  &  W.  Ry.  Co..  59  111.  349. 
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And  if  there  is  evidence  tending  to  prove  the  issues  in  favor 
of  the  plaintiff,  the  judgment  must  be  in  his  favor. 

Joliet,  A.  &  N.  Ry.  Co.  v.  Velie,  140  111.  59. 

Admitting  the  facts,  leaves  nothing  for  the  court  to  do  but 
to  apply  the  law  to  them. 

Rockhill  V.  Congress  Hotel  Co.,  237  111.  98. 
Creach  v.  Taylor,  3  111.  2^T. 

Where  a  defendant  demurs  to  plaintiff's  evidence,  he  admits 
all  the  facts  such  evidence  tends  to  prove  and  upon  the  facts  thus 
admitted,  demands  the  judgment  of  the  court  whether  plaintiff 
is  entitled  to  recover. 

Valtez  V.  Ohio  &  M.  Ry.  Co.,  85  111.  500. 

The  testimony  is  to  be  taken  most  strongly  against  the  party 
demurring  and  whatever  inferences  a  jury  would  be  entitled  to 
draw,  the  court  ought  to  draw. 

Joliet,  A.  &  N.  Ry.  Co.  v.  Velie,  140  III.  59. 

— Forced  and  Violent  Conclusions 

The  party  demurring  admits  the  truth  of  the  testimony  to 
which  he  demurs  and  also  those  conclusions  of  fact  which  a 
jury  may  fairly  draw  from  that  testimony.  Forced  and  violent 
inferences  he  does  not  admit;  but  the  testimony  is  to  be  taken 
most  strongly  against  him,  and  such  conclusions  as  a  jury  might 
justifiably  draw,  the  court  ought  to  draw. 

Phillips  V.  Dickerson,  85  111.  11. 

I     I  rifii 

What  is  Waived 

When  defendant  demurs,  it  is  solely  upon  the  evidence  of 
plaintiff,  or  adduced  in  his  behalf;  defendant  could  not  adduce 
evidence  in  his  own  behalf,  either  in  conflict  with  that  of  plain- 
tiff or  independent  of  it,  and  in  support  of  his  defense  and  incor- 
porate such  evidence  in  his  demurrer.  If  he  demurs  to  plain- 
tiff's evidence  he  must  necessarilv  waive  his  own. 

Pratt  V.  Stone,  10  App.  633. 

As  An  Estoppel  in  Another  Trial 

A  demurrer  to  evidence  in  one  trial  should  not  be  regarded 
as  an  estoppel  in  another  trial.  The  demurrer  is  tendered  for 
the  one  occasion  only  and  for  the  judgment  of  the  court  then  to 
be  pronounced.  Its  office  has  been  fully  performed  and  upon 
another  trial  defendant  is  entitled  to  contest  the  evidence  and  take 
the  verdict  of  a  jury  upon  the  issue  of  fact. 

Mitchell  V.  Bannon,  10  App.  340. 

A  demurrer  to  evidence  is  in  no  sense  a  pleading  to  be  with- 
drawn or  amended  only  by  leave  of  court,  but  is  a  part  of  th^ 
trial  itself  standing  in  lieu  of  the  testimony  then  offered  and  may 
be  wholly  ignored  and  disregarded  on  another  trial. 

Mitchell  V.  Bannon,  10  App.  340. 
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MOTION  TO  EXCLUDE  EVIDENCE: 
Operates  as  Demurrer 

A  motion  to  exclude  the  evidence  operates  as  a  demurrer  to 
the  evidence. 

Joliet,  A.  &  N.  Ry.  Co.  v.  Velie,  140  111.  59. 

Ball  V.  Tribune  Co.,  123  App.  235. 

Illinois  Central  R.  Co.  v.  Larson,  152  111.  326. 

And  admits  not  only  all  the  evidence  proves  but  all  it  tends 
to  prove. 

Ball  V.  Tribune  Co.,  123  App.  235. 

A  motion  to  exclude  the  plaintiff's  evidence  from  the  jury 
when  he  rests  his  case  is  in  the  nature  and  to  be  regarded  as  of 
the  same  effect  as  a  demurrer  to  the  evidence.  The  defendant 
thereby  admits  all  the  evidence  tends  to  prove  and  every  legiti- 
mate inference  which  could  be  drawn  from  it. 

Powers  V.  City  of  Chicago,  20  App.  178. 
Phillips  V.  Dickerson,  85  111.  11. 

Motions  to  exclude  evidence,  and  to  instruct  the  jury  to  find 
for  the  defendant  for  the  want  of  proof  of  a  material  fact  essen- 
tial to  a  recovery,  are  in  the  nature  of  demurrers  to  evidence 
and  hence  they  admit  not  only  all  that  the  testimony  proves  but 
all  that  it  tends  to  prove. 

Frazer  v.  Howe,  106  111.  563. 

No  Evidence  on  Material  Issue 

If  there  is  no  evidence  before  the  jury  on  a  material  issue, 
in  favor  of  the  party  holding  the  affirmative  of  that  issue,  on 
which  a  jury  could,  in  the  eye  of  the  law,  reasonably  find  in  his 
favor  the  court  may  exclude  the  evidence,  or  direct  the  jury  to 
find  against  the  party  holding  the  affirmative ;  but  when  there  is 
such  evidence  before  the  jury,  it  must  be  left  to  them  to  deter- 
mine its  weight  and  effect. 

Frazer  v.  Howe,  106  111.  563. 

The  practice  of  withdrawing  the  evidence  from  the  jury, 
although  looked  on  with  disfavor,  is  nevertheless  admissible  in 
cases  where  there  is  no  evidence  to  support  some  essential  allega- 
tion and  without  proof  of  which  no  recovery  can  be  had. 

Frazer  v.  Howe,  106  111.  563. 

Evidence  Tending  to  Prove 

A  motion  to  exclude  all  of  plaintiff's  evidence  at  its  close,  being 
in  the  nature  of  a  demurrer  to  the  evidence  is  properly  refused 
if  there  is  any  evidence  tending  to  prove  plaintiff's  case. 

Pennsylvania  Co.  v.  Conlan,.  loi  111.  93. 

Where  evidence  tends  to  prove  the  issue,  it  is  error  to  exclude 
it  from  the  jury. 

Crowley  v.  Crowley,  80  111.  469. 
Smith  V.  Gillett,  50  111.  290, 
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Court  Can  Not  Weigh  Evidence 

It  is  not  within  the  province  of  the  court,  on  such  motion, 
to  weigh  the  evidence  and  ascertain  where  the  preponderance  is. 
The  function,  of  the  court  is  Hmited  strictly  to  determining 
whether  there  is  or  is  not  evidence  tending  to  prove  the  fact 
affirmed;  that  is,  evidence  from  which,  if  credited,  it  may  reason- 
ably be  inferred,  in  legal  contemplation,  the  fact  affirmed  exists, 
laying  entirely  out  of  view  the  effect  of  all  modifying  or  counter- 
vailing evidence. 

Frazer  v.  Howe,  io6  111.  563. 

Practice  Not  AHuroved 

The  exclusion  of  the  entire  evidence  from  the  jury  is  in  effect 
an  instruction  in  the  nature  of  a  nonsuit  and  the  practice  is  not 
approved  in  this  state. 

Crowley  V.  Crowley,  80  111.  469. 

WAIVER 

By  submitting  the  case  to  the  jury  without  a  motion  for  a 
peremptory  instruction,  a  motion  to  exclude  the  evidence  or  a 
demurrer  to  the  evidence,  the  right  to  raise  as  a  question  of  law 
whether  there  is  evidence  to  support  the  case,  is  waived.  By 
submitting  the  case  to  the  jury,  evidence  to  prove  is  conceded 
and  the  question  is  not  raised  by  the  motion  for  a  new  trial. 

Warth  V.  Lowenstein,  219  111.  222. 

Berriman  v.  Marvin,  162  111.  415. 

Calumet  E.  St.  Ry.  Co.  v.  ManPelt,  173  III.  70. 

West  Chicago  St.  Ry.  Co.  v.  McCallum,  169  111.  240. 
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CRIMINAL  ACTION: 
Instruction  May  Not  be  Given 

The  rule  in  this  state  is  that  the  trial  court  can  not  entertain  a 
motion  to  instruct  the  jury  to  find  the  defendant  not  guilty  in  a 
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criminal  case,  for  the  reason  tl)at  the  jury  are  the  judges  of  both 
the  law  and  the  facts. 

People  V.  Karpovich,  288  III.  268. 
People  V.  Robertson,  284  111.  620. 
People  V.  Dettmering,  278  111.  580. 

This  is  a  motion  recognized  by  the  practice  in  civil  cases, 
where  the  decision  of  questions  of  law  is  committed  to  the  court 
and  the  determination  of  questions  of  fact  rests  with  the  jury. 
In  cases  of  that  class  the  motion  raises  a  question  of  law  and  is 
properly  addressed  to  the  court,  which  may  direct  a  verdict  for 
either  party.  A  verdict  for  the  plaintiff  may  be  ordered  if  a 
cause  of  action  has  been  legally  established  and  no  defense  ap- 
pears, or  the  court  may  direct  a  verdict  for  the  defendant  if  no 
cause  of  action  has  been  proved  or  if  a  perfect  legal  defense 
has  been  established,  and  in  either  case  there  is  no  invasion  of 
the  right  of  trial  by  jury,  because  the  court  decides  only  ques- 
tions of  law  and  determines  no  controverted  question  of  fact. 
Criminal  prosecutions  are  not  conducted  according  to  the  prac- 
tice in  civil  cases,  and  the  statute  provides  that  juries  shall  be 
the  judges  of  the  law  and  facts.  The  question  of  the  guilt  or 
innocence  of  the  accused  is  one  of  mixed  law  and  fact,  to  be 
determined  by  an  application  of  the  law  to  the  facts  proved.  In 
civil  cases,  in  which  the  court  may  direct  a  verdict  for  either 
party,  the  one  considering  himself  aggrieved  by  the  direction 
has  a  right  of  review,  while  in  a  criminal  case,  if  the  court  should 
direct  a  verdict  of  not  guilty,  the  people  would  have  no  remedy 
however  serious  and  prejudicial  the  error  of  the  court.  If  the 
same  rule  is  to  apply  as  in  civil  cases,  the  court  should  have  power 
to  direct  a  verdict  of  guilty  in  a  case  where,  as  a  matter  of  law, 
the  evidence  requires  such  a  verdict. 

People  V.  Zurek,  277  111.  621. 

Proper  Practice 

It  is  the  proper  practice  if  the  evidence  is  such  that  the  court 
does  not  regard  it  as  sufficient  to  sustain  a  conviction  to  so 
advise  the  state's  attorney  for  the  exercise  of  his  official  judg- 
ment and  discretion. 

People  V.  Karpovich,  288  III.  268. 

People  V.  Zurek,  277  111.  621.  % 

CIVIL  ACTION: 

In  Chancery: 

In  General 

Where  a  motion  is  made  to  direct  the  verdict  upon  the  trial 
of  an  issue  out  of  chancery,  the  practice  is  the  same  as  in  actions 
at  law.  The  party  against  whom  the  motion  is  directed  is  en- 
titled to  the  benefit  of  all  the  evidence  in  his  favor  in  its  most 
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favorable  aspect  to  him  and  of  all  presumptions  that  may  be 
reasonably  drawn  from  such  evidence,  all  contradictory  evi- 
dence or  explanatory  circumstances  must  be  rejected. 

Yess  V.  Yess,  255  111.  414. 
Lloyd  V.  Rush,  273  111.  489. 

The  question  presented  on  a  motion  to  withdraw  an  issue  from 
a  jury  is  whether  there  is  any  evidence  tending  to  prove  the 
issues  involved. 

McCune  v.  Reynolds,  288  111.  188. 

A  motion  to  instruct  the  jury  to  find  for  the  defendant  is  in 
the  nature  of  a  demurrer  to  the  evidence  and  the  rule  is  that 
the  testimony  so  demurred  to,  together  with  all  reasonable  in- 
ferences arising  therefrom  must  be  taken  most  strongly  in  favor 
of  plaintiff. 

McCune  v.  Reynolds,  288  111.  188. 

Contest  of  Will 

The  question  presented  by  a  motion  to  direct  a  verdict  upon  the 
issue  of  undue  influence  or  testamentary  capacity  in  a  will  con- 
test case  is  whether  there  is  any  evidence  fairly  tending  to  prove 
the  cause  of  action  or  fact  affirmed. 

Lloyd  V.  Rush,  273  111.  489. 
Geiger  v.  Geiger,  247  111.  629. 
Aftalion  v.  Stauner,  284  111.  54. 

Action  at  Law: 

In  General 

A  motion  to  instruct  the  jury  to  find  in  favor  of  a  party  to 
the  action  is  in  the  nature  of  a  demurrer  to  the  evidence. 

McCune  v.  Reynolds,  288  III.  188. 
McMicken  v.  Safford,  197  111.  540. 
Smith  V.  Billings,  169  111.  294. 

And  raises  the  same  legal  questions. 

Helm  V.  Illinois  Comm.  Men's  Assn.,  279  111.  570. 

But  does  not  raise  the  question  as  to  sufficiency  of  the  dec- 
laration. 

Swift  &  Co.  V.  Rutkowski,  182  111.  18. 

Cf.  Wallner  v.  Chicago  Traction  Co.,  246  111.  148. 

For  the  Defendant 

The  only  grounds  upon  which  such  a  motion  can  be  made 
are  that  the  declaration  does  not  state  a  cause  of  action,  or  that 
the  evidence,  with  all  reasonable  inferences  to  be  drawn  there- 
from, taken  most  strongly  against  the  maker  of  the  motion, 
does  not  fairly  tend  to  support  a  verdict  for  the  plaintiff;  and 
it  is  not  necessary  to  set  out  in  such  motion  the  particular  defect 
of  proof  claimed  to  exist.  The  party  making  the  motion  may 
rely  upon  the  failure  of  proof  in  any  respect  necessary  to  sustain 
a  verdict.     The  question  presented  by  such  a  motion  is  not 
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necessarily,  whether  the  evidence  tends  to  support  the  allegations 
of  the  declaration,  but  is  whether  there  is  evidence  legally  tending 
to  sustain  a  verdict  against  the  party  making  the  motion.  The 
question  therefore  depends  upon  the  character  of  the  issue. 
Where  evidence  of  an  affirmative  defense  is  offered,  it  is  proper 
to  direct  a  verdict  for  the  defendant,  even  though  all  the  aver- 
ments of  the  declaration  are  proved,  if  the  evidence  of  the 
affirmative  defense  is  not  contradicted  or  explained. 

Wallner  v.  Chicago  Traction  Co.,  245  111.  148. 
Wolf  V.  Chicago  Sign  Printing  Co.,  233  111.  501. 

If  there  is  no  evidence,  or  but  a  scintilla  of  evidence,  tending 
to  prove  the  material  ultimate  facts  necessary  to  sustain  the 
plaintiff's  cause  of  action,  such  a  motion  by  the  defendant 
should  be  sustained;  but  if  there  is  in  the  record  any  evidence, 
although  contradicted,  which  the  court  can  reasonably  say  fairly 
tends  to  prove  all  the  ultimate  facts  necessary  to  entitle  the 
plaintiff  to  judgment,  then  the  court  should  overrule  the  motion, 
unless  there  is  also  uncontradicted  evidence  in  the  record  that 
establishes  an  affirmative  defense  for  the  defendant.  Where 
evidence  of  an  affirmative  defense  is  offered  by  the  plaintiff  it  is 
proper  to  sustain  such  a  motion  by  the  defendant,  even  though 
all  the  material  facts  necessary  to  sustain  plaintiff's  cause  of 
action  have  been  proven,  if  the  evidence  of  the  affirmative  defense 
is  not  contradicted  or  explained. 

Helm  V.  Illinois  Comm.  Men's  Assn.,  279  111,  570. 
Wallner  v.  Chicago  Con.  Traction  Co.,  245  111.  148. 

The  rule  in  this  state  is  that  if  there  is  no  evidence  or  but  a 
scintilla  of  evidence,  tending  to  prove  the  averments  of  the 
declaration,  the  jury  should  be  directed  to  return  a  verdict  for 
the  defendant.  If,  however,  there  is  in  the  record  any  evidence 
from  which  if  it  stood  alone,  the  jury  could,  without  acting 
unreasonably  in  the  eyes  of  the  law,  find  that  all  the  material 
averments  of  the  declaration  had  been  proven,  then  the  cause 
should  be  submitted  to  the  jury. 

Allen  V.  United  States  F.  &  G.  Co.,  269  111.  234. 
Hartley  v.  Blauvelt,  208  App.  550. 

The  only  question  which  the  court  has  to  determine  is  whether 
there  is  in  the  record  any  evidence  which,  if  true,  fairly  tends 
to  prove  the  allegations  of  the  declaration. 

McFarlane  v.  Chicago  City  Ry.  Co.,  288  111.  476. 
For  the  Plaintiff 
Where  the  plaintiff  makes  a  clear  case  and  the  defense  wholly 
fails  for  want  of  proof  tending  to  establish  a  fact  material  and 
necessary  thereto,  the  court  may  properly  peremptorily  instruct 
the  jury  to  find  for  the  olaintiff. 

Kinser  v.  Calumet  Fire  Clay  Co.,  165  111.  505. 
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Where  there  is  no  conflict  in  the  evidence  and  is  a  question 
of  law  whether  on  the  facts,  plaintiff  is  entitled  to  a  verdict  and 
no  evidence  tending  to  support  any  defense  interposed,  the 
instruction  should  be  given. 

Marshall  v.  Grosse  CIo.  Co.,  184  111.  421. 

Angus  V.  Chicago  T.  &  Sav.  Bank,  170  111.  298. 

McKinney  v.  Mulvey  Mfg.  Co.,  157  App.  339. 

First  State  Bank  of  Pond  Creek,  Okla.  v.  Clark,  202  App.  283. 

Such  an  instruction  can  properly  be  given  only  where  there 
is  no  conflict  in  the  evidence  and  it  is  of  such  a  character  that 
without  weighing  it  or  passing  upon  the  credibility  of  witnesses, 
no  two  reasonable  minds  acting  within  the  limitations  prescribed 
by  law  could  differ  as  to  plaintiff's  right  to  recover. 

Estate  of  Reed,  166  App.  341. 

No  Eyfdence  to  Support  Particnlar  Count 

There  is  no  practice  by  which  the  court  is  either  authorized  to 
dismiss  counts  of  a  declaration  or  to  instruct  the  jury  orally  re- 
specting them.  A  plaintiff  may  dismiss  a  suit  or  withdraw  a 
count  or  counts,  but  the  court  is  not  authorized  to  dismiss  par- 
ticular counts,  and  can  only  dismiss  the  suit  for  want  of  juris- 
diction, want  of  prosecution,  disobedience  to  some  order  of  the 
court  or  for  some  other  recognized  cause.  If  there  is  no  evi- 
dence fairly  tending  to  prove  the  cause  of  action  alleged  in  a 
particular  count  or  counts,  so  that  a  judgment  based  thereon 
could  not  be  sustained  for  want  of  evidence  to  support  it,  the 
proper  practice  is  to  present  a  written  instruction  to  the  court, 
which  it  would  be  the  duty  of  the  court  to  give.  If  there  is  no 
evidence  supporting  any  particular  count  of  the  declaration  and 
defendant  wishes  to  be  in  position  to  take  advantage  of  that  fact, 
he  should  at  the  proper  time  present  a  written  instruction  to  the 
court  to  the  effect  that  no  recovery  could  be  had  under  said  count. 

Kennedy  v.  Aetna  Life  Ins.  Co.,  242  111.  396. 
Bagaini  v.  Donk  Bros.  Coal  Co.,  199  App.  76. 

Not  OoTemed  by  Demurrer 

And  verdict  may  be  directed  though  a  plea  to  the  declaration 
has  been  overruled  and  general  issue  filed.  The  demurrer  ad- 
mits the  material  averments  of  the  declaration  and  the  question 
raised  thereby  is  whether  such  averments  are  sufficient  to  consti- 
tute a  cause  of  action,  but  on  the  motion  to  direct  a  verdict  the 
question  presented  is  whether  the  evidence  offered,  with  all 
legitimate  inferences  to  be  drawn  from  it  would  be  sufficient  to 
sustain  a  verdict.  If  the  declaration  state  a  cause  of  action  the 
motion  to  direct  raises  an  entirely  different  question,  whether  the 
evidence  fairly  tends  to  sustain  its  averments. 

Mercer  v.  Meinel,  290  III.  395. 
29 


450  JURIES  AND  JURY  TRIALS 

Attorney's  Opening  Statement 

The  opening  statement  to  the  jury  can  not  be  treated  as  an 
admission  of  facts  binding  upon  the  client  and  treat  it  as  evidence 
and  direct  a  verdict  thereon. 

Pietsch  V.  Pietsch,  245  111.  454. 
Lusk  V.  Throop,  189  111.  127. 
DeWane  v.  Hanson,  56  App.  575. 
Cf.  Wilson  V.  Larseu,  210  App.  loi. 

Except  where  the  statement  shows  contract  sued  on  is  void 
as  being  either  in  violation  of  law  or  against  public  policy. 

Martin   Co.  v.  Siegel  Cooper  Co.,   108  App.  364. 
Critchfield  v.  Paving  Co.,  174  111.  466. 
Wright  V.  Cudahy,   168  111.  86. 

The  Motion  to  Direct: 
Defined 

A  motion  to  take  a  case  from  the  jury  at  the  close  of  the 
plaintiff's  evidence  is  in  the  nature  of  a  demurrer  to  the  evidence, 
and  by  it  the  defendant  admits  that  the  plaintiff's  evidence  is 
true,  and  that  all  the  facts  which  it  fairly  tends  to  prove  are 
established. 

Geary  v.  Bangs,  138  111.  yT, 

Praetice  Established 

Although  the  practice  directing  verdict  and  taking  case  away 
from  jury  has  often  been  questioned,  it  is  now  so  firmly  estab- 
lished as  to  no  longer  require  the  citation  of  authority  in  its  sup- 
port. The  question  has  generally  arisen  on  instructions  to  find 
for  the  defendant,  in  cases  where  it  was  thought  the  plaintiff 
had  wholly  failed  to  make  proof  of  some  material  part  of  his 
case,  but  the  practice  extends  to  and  allows  a  similar  instruction 
on  behalf  of  plaintiff. 

Anthony  v.  Wheeler,  130  111.  128. 
Heisen  v.  Lamb,  117  111.  549. 

It  is  the  settled  practice  in  this  state  when  no  evidence  has  been 
offered  to  prove  any  material  allegation  in  the  declaration  which 
is  put  in  issue  and  not  admitted  for  the  purposes  of  the  trial, 
or  otherwise  waived  or  dispensed  with,  for  the  court,  on  motion, 
to  exclude  the  evidence  offered  on  either  issue  in  the  case,  or 
direct  the  jury  to  find  for  the  defendant. 

Continental  Ins.  Co.  v.  Rogers,  iiq  111.  474. 

Frazer  v.  Howe,   106  111.  563. 

Abend  v.  Terre  Haute  &  I.  R.  Co.,  iii  111.  202. 

In  the  absence  of  any  controversv  in  the  evidence  on  the 
material  facts  and  issues  in  the  case,  the  trial  court  may  properly 
direct  a  verdict. 

McKinney  v.  Mulvey  Mfg.  Co.,  157  App.  339. 
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Form  of  Motion 

It  is  not  necessary  to  set  out  in  the  motion  the  particular  defect 
of  proof  claimed  to  exist.  The  party  making  the  motion  may 
rely  upon  the  failure  of  proof  in  any  respect  necessary  to  sus- 
tain a  verdict.  The  question  presented  by  such  a  motion  is  not 
necessarily,  whether  the  evidence  tends  to  support  the  allegations 
of  the  declaration,  but  is  whether  there  is  evidence  legally  tending 
to  sustain  a  verdict  against  the  party  making  the  motion. 

Wallner  v.  Chicago  Consol.  Trac.  Co.,  245  111.  148. 
Wolf  V.  Sign  Printing  Co.,  233  111.  501. 
Helm  V.  Illinois  Comm.  Men's  Assn.,  279  111.  570. 
People  V.  Zlotnechi,  246  III.  187. 

Instmetion  to  Acoompany  Motion 

Motion  to  instruct  the  jury  to  return  a  certain  verdict  should 
be  accompanied  by  written  instruction. 

Mayville  v.  French,  246  111.  434. 
Reiter  v.  Standard  Scale  Co.,  237  111.  374. 
Variety  Mfg.  Co.  v.  Landaker,  22r]  111.  22. 
Swift   &  Lo.   V.   Fue,   167   111.  443. 
Wenona  Coal  Co.  v.  Holinquist,  152  111.  581. 
Greenwich  Ins.  Co.  v.  Kaab,  11  App.  636, 
Hallberg  v.  Brosseau,  64  App.  520. 

When  Motion  May  be  Made 

A  motion  to  direct  verdict  for  defendant  may  be  made  at  the 
conclusion  of  plaintiflf's  evidence  or  may  be  made  after  evidence 
is  heard  on  behalf  of  defendant. 

Bartelott  v.  International  Bank,  119  111.  259. 

And  rights  are  determined  as  of  the  time  the  motion  is  made. 

Zelezny  v.  Birk  Bros.  Brg.  Co.,  211  App.  282. 
O'Connell  v.  West  Side  Hospital,  209  App.  233. 

A  party  can  not  raise  the  question  whether  the  case  ought  to 
be  submitted  to  the  jury  by  an  instruction  offered  in  a  series  by 
which  it  is  so  submitted. 

Calumet  Electric  Co.  v.  Christenson,  170  111.  383. 
Vallette  v.  Billinski,  167  111.  564. 
Pierce  v.  Walters,  164  111.  560. 

When  Motion  Waiyed 

A  defendant  who  proceeds  to  introduce  evidence  after  his 
motion  to  direct  a  verdict,  made  at  the  close  of  plaintiff's  evi- 
dence, is  denied,  waives  the  motion,  notwithstanding  he  excepted 
to  the  court's  ruling,  where  such  motion  was  not  renewed  at  the 
close  of  all  the  evidence. 

Reavely  v.  Harris,  239  111.  526. 

Langan  v.  Enos  Fire  Escane  Co.,  233  111.  308. 

Warth  V.  Lowenstein,  219  111.  222. 

Harris  v.  Shebek,  151  111.  287. 

Wolf  Co.  V.  Monarch  Refrig.  Co..  252  111.  491. 

Ainslee  v.  Biggs,  211  App.  463. 
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When  a  written  instruction  is  not  presented  with  the  motion 
and  error  is  assigned  on  the  refusal  of  the  court  to  give  the 
instruction,  appellate  court  has  before  it  no  legal  question  for 
determination. 

Variety  Mfg.  v.  Landaker,  227  111.  22. 

West  Chi.  St.  R.  Co.  v.  Foster,  175  III.  396. 

Variety  Mfg.  Co.  v.  Mills,  145  App.  387. 

Does  Not  WaJre  Siglit  of  Trial  by  Jury: 

— In  General 

The  legal  sufficiency  of  the  evidence  to  sustain  a  cause  of  action 
is  a  question  of  law  and  its  decision  by  the  court,  does  not  deprive 
the  party  against  whom  it  is  rendered  of  the  right  of  trial  by  jury. 

Cummings  v.  Chicago  &  N.  W.  Ry.  Co.,  189  III.  608. 
People  V.  Crowe,  240  111.  348. 
People  V.  Midkiff,  174  111.  323. 

— Effect  of  Request  by  Both  Parties 

By  each  party  moving  the  court  to  direct  a  verdict  in  favor  of 
such  party  they  do  not  thereby  waive  the  right  "to  submit  any 
question  to  the  jury  and  elect  to  submit  the  case  to  the  court  for 
its  decision  both  upon  the  law  and  the  facts.  Such  a  rule  would 
not  be  in  harmony  with  our  decision  and  to  say  that  a  request  of 
the  court  to  decide  a  pure  question  of  law  clothes  the  court  with 
power  to  decide  controverted  questions  of  fact  would  be  both 
illogical  and  inconsistent  with  the  nature  of  the  motion.  After 
the  court  refuses  to  withdraw  the  case  from  the  jury,  it  is  not 
requisite  in  our  practice  for  the  party  to  ask  the  court  to  allow 
the  jury  to  decide  it,  which  the  court  has  already  done  by  denying 
the  motion.  When  one  party  asks  the  court  to  direct  a  verdict  in 
his  favor,  the  fact  that  the  other  party  makes  a  similar  motion 
can  not  in  any  way  affect  the  rights  of  the  first  party.  If  that 
were  true,  no  party  could  make  a  motion  for  a  directed  verdict 
without  waiving  his  right  to  trial  by  jury  if  his  opponent  chose 
to  make  the  same  motion. 

Wolf  V.  Chicago  Sign  Pjiinting  Co.,  233  111.  501. 
How  Considered: 

— In  General 

A  motion  to  direct  a  verdict  raises  only  a  question  of  law  as 
to  the  legal  sufficiency  of  the  evidence  to  sustain  a  verdict  against 
the  party  making:  the  motion. 

Helm  V.  Illinois  Comm.  Men's  Assn.,  279  111.  570. 
Wolf  V.  Chicago  Sign  Painting  Co.,  233  111.  501. 
Angus  V.  Chicatro  Trust  &  Sav.  Bank,  170  111.  2g8. 
Klusemeier  v.  East  St.  L.  Bridge  Co..  210  App.  537. 

A  peremptory  instruction  is  in  effect  taking  the  case  away 
from  the  jury.    When  the  court  directs  a  verdict,  an  issue  of  law 
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is  raised  upon  the  whole  case,  and  there  is  no  fact  for  the  jury 
to  find. 

Kizer  v.  Walden,  198  111.  274. 

Kinzer  v.  Calumet  Fire  Clay  Co.,  165  111.  505. 

An  instruction  to  find  against  the  party  upon  whom  rests  the 
burden  of  proof,  on  the  ground  that  there  is  no  evidence  legally 
tending  to  prove  his  cause,  or  on  the  ground  that  the  evidence, 
with  all  the  inferences  which  the  jury  could  justifiably  draw 
from  it  is  so  insufficient  to  support  a  verdict  for  such  party  that 
such  verdict,  if  returned  must  for  that  reason  be  set  aside, — 
is  in  the  nature  of  a  demurrer  to  the  evidence  and,  except  as  to 
technical  methods  of  procedure  is  governed  by  the  same  rules. 

Offutt  V.  World's  Columbian  Exp.,  175  111.  472. 

Motions  to  instruct  the  jury  to  find  for  the  defendant,  or  to 
exclude  the  evidence  introduced  by  plaintiff,  operate  as  demurrers 
to  the  evidence,  and  raise  questions  of  law. 

Illinois  Central  R.  Co.,  v.  Larson,  152  111.  326. 

Pratt  V.  Stone,  10  App.  633. 

Kolb  V.  Sandwich  Enterprise  Co.,  36  App.  422. 

Upon  a  motion  to  direct  verdict,  the  evidence  in  favor  of  the 
party  against  whom  the  motion  is  directed,  must  be  considered 
in  its  most  favorable  light  to  him,  together  with  all  the  inferences 
in  his  favor  which  can  be  legitimately  drawn  therefrom. 

Brophy  v.  Illinois  Steel  Co.,  242  111.  55. 
Carrott  v.  Michelmann  Co.,  158  App.  207. 
O'Leary  v.  Chicago  City  R.  Co.,  235  III.  187. 
Zelezny  v.  Birk  Bros.  Brg.  Co.,  211  App.  2S2. 

If  there  is  in  the  record  any  evidence  from  which,  if  it  stood 
alone,  the  jury  could  "without  acting  unreasonably  in  the  eye  of 
the  law''  find  that  all  the  material  averments  of  the  declaration 
had  been  proven,  then  the  cause  should  be  submitted  to  the  jury. 

Kelly  V.  Chicago  City  R.  Co.,  283  111.  640. 
Devine  v.  Delano.  2'j2  111.  166. 
Allen  V.  United  States  F.  &  G.  Co.,  269  111.  234. 
Waschow  V.  Kelly  Coal  Co.,  245  111.  516. 
McCullough  V.  Illinois  Steel  Co.,  243  111.  464. 
Bagaini  v.  Donk  Bros.  Coal  Co.,  199  App.  76. 

« 

— Opposing  Evidence  Taken  as  True 

The  maker  of  a  motion  to  direct  a  verdict  admits  the  truth  o£ 
all  opposing  evidence  and  all  inferences,  which  may  be  fairly  and 
rationally  drawn  from  it. 

Walldren  Exnress  Co.  v.  Krug,  291  111.  472. 

Devine  v.  Delano,  272  111.  166. 

McGregor  v.  Reed,  178  111.  404 

Offutt  V.  World's  Columbian  Exp.,  175  111.  472, 

Geary  v.  Bangs,  138  111.  77. 

Campe  v.  Chicago  City  R.  Co.,  148  App.  224. 
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In  passing  upon  a  motion  to  direct  verdict,  evidence  favorable 
to  adverse  party  must  be  assumed  to  be  true. 

Waschow  V.  Kelly  Coal  Co.,  245  111.  516. 
Krieger  v.  Aurora,  E.  &  C.  R.  Co.,  242  111.  544. 
Savage  v.  Chicago  &  J.  E.  R.  Co.,  238  111.  392. 

— Evidence  Not  Weighed 

The  question  of  the  weight  of  the  evidence  can  not  be  con- 
sidered. 

Kelly  V.  Chicago  City  R.  Co.,  283  111.  640. 
Mahlstedt  v.  Ideal  Lighting  Co.,  271  111.  159. 

Evidence  can  not  be  weighed  and  if  the  facts  are  reasonably 
capable  of  a  construction  favorable  to  adverse  party,  such  con- 
struction must  be  adopted. 

Wolf  Co.  V.  Monarch  Refrig.  Co.,  252  111.  491. 
Donelson  v.  East  St.  L.  Ry.  Co.,  235  III.  625. 

The  only  question  is,  is  there  any  testimony  fairly  tending  to 
support  cause  of  action,  and  court  is  not  authorized  to  consider 
weight  or  preponderance. 

Chicago  &  E.  I.  R.  Co.  v.  Snedaker,  223  111.  395. 
Balkslees  v.  Ford,  215  III.  230. 
Chicago  Union  Trac.  Co.  v.  Lundahl,  215  111.  289. 
Chicago  &  £.  I.  R.  Co.  v.  Schmitz,  211  111.  446. 
Chicago  &  A.  R.  Co.  v.  Howell.  208  111.  155. 
Chicago  City  R  Co.  v.  Carroll,  206  III.  318. 
Chicago  City  R.  Co.  v.  Martenson,  198  III.  511. 
Bartelott  v.  International  Bank,  119  111.  259. 
Bryan  v.  Chicago  Herald  Co.,  et  al.,  161  App.  414. 
Klusemeier  v.  East  St.  Louis  Bridge  Co.,  210  App.  539. 

— Conflicting  Evidence 

Where  evidence  is  conflicting  concerning  the  existence  of  cer- 
tain essential  facts  upon  which  the  case  depends,  court  has  no 
right  to  take  case  away  from  the  jury. 

Nyman  v.  Manufacturers',  etc..  Life  Assn.,  262  111.  300. 
Kizer  v.  Walden,  198  III.  274. 
Hennisen  v.  Lamb,  117  111.  549. 
Ambler  v.  Whipple,  139  111.  311. 
Estate  of  Annie  Reed,  166  App.  341. 

— Credibility  of  Witnesses 

The  question  of  the  credibility  of  witness  can  not  be  con- 
sidered. 

Kelly  V.  Chicago  City  R.  Co..  283  III.  640. 
Offutt  V.  World's  Columbian  Exp..  175  111.  472. 
Brophy  v.  Illinois  Steel  Co.,  242  III.  55. 

Or  the  force  to  be  given  to  evidence  having  a  tendency  merely 
to  impeach  the  veracity  of  the  witnesses. 

Libbv,  McNeill  &  Libbv  v.  Cook.  222  111.  206 

Rack  V.  Chicago  City  R.  Co.,  173  III.  289. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy.,  i2q  111.  132. 

Or  the  number  of  witnesses. 

Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206. 
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* 

— Plaintiff  Entitled  to  Benefit  of  all  Evidence 

Upon  motion  to  direct  verdict  for  defendant,  plaintiff  is  en- 
titled to  benefit  of  all  evidence  favorable  to  him,  whether  pro- 
duced by  him  or  by  defendant,  and  if  such  evidence  fairly  tends 
to  prove  his  cause  of  action  as  alleged,  motion  should  be  denied 
and  case  submitted  to  jury. 

Math  V.  City  of  Chicago,  243  111.  114. 

Alton  Mfg.  Co.  V.  Garret  B.  Institute,  243  111.  298. 

Roloff  V.  Luer  Bros.,  180  App.  127. 

On  motion  to  direct  a  verdict  at  the  close  of  plaintiff's  evi- 
dence, of  course  only  the  evidence  introduced  by  the  plaintiff  is 
to  be  considered,  but  if,  after  that,  the  defendant  himself  offers 
evidence  and  again  offers  said  motion,  the  question  whether 
there  is  sufficient  evidence  to  sustain  the  judgment  is  to  be  deter- 
mined from  all  the  evidence  in  the  record,  as  well  that  offered 
by  the  defendant  as  that  offered  by  the  plaintiff. 

Dixon  V.  Smith-Wallace  Shoe  Co.,  283  111.  234. 

— No  Evidence  on  Essential  Fact 

The  court  may  direct  a  verdict  for  the  defendant,  if  there  is 
no  evidence  tending  to  prove  an  issue  of  fact  essential  to  the 
right  of  recovery. 

Allen  V.  United  States  F.  &  G.  Co.,  269  I-l.  234. 
Ambler  v.  Whipple.  139  111.  311. 
Abend  v.  Terre  Haute  &  I.  R.  Co.,  iii  111.  202. 
Martin  v.  Chambers,  84  III.  579. 

The  plaintiff  having  made  a  clear  case  and  the  defense  wholly 
failing  for  want  of  proof  tending  to  establish  a  fact  material 
and  necessary  thereto,  the  court  is  justified  in  directing  a  verdict 
for  plaintiff. 

Kinser  v.  Calumet  Fire  Clay  Co.,  165  111.  505. 

Wilson  V.  Larsen,  210  App.  loi. 

Cothran  v.  Ellis,  125  III.  496. 

Badger  Adv.  Co.  v.  United  States  Music  Co.,  180  App.  316. 

Standard  Brewery  v.  Finkelstein,  189  App.  171. 

Marshall  v.  Grosse  Clo.  Co.,  184  111.  421. 

Cougle  V.  Densmore,  57  App.  SQi. 

Anderson  v.  McCormick,  129  111.  308. 

On  plea  of  puis  darrien  continuance,  if  there  is  no  evidence  to 
support  same,  court  may  direct  verdict. 

Angus  V.  Trust  &  Sav.  Bank,  170  III.  298. 

— Evidence  Insufficient  to  Support  Different  Verdict 
The  court  may  properly  instruct  the  jury  to  return  a  verdict 
for  the  defendant  when  the  evidence,  with  all  the  inferences  that 
may  be  justly  withdrawn  therefrom  is  so  insufficient  to  support 
a  verdict  for  the  plaintiff  that  the  court  will  be  compelled  to  set 
it  aside. 

Wallner  v.  Chicago  Consol.  Trac.  Co.,  245  III.  148. 

Ambler  v.  Whinple,  139  III.  311. 

Fellows  V.  St.  Louis  Bridge  Co.,  45  App.  580. 
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When  the  evidence  given  at  the  trial,  with  all  the  inferences 
that  the  jury  could  justifiably  draw  from  it,  is  so  insufficient 
to  support  a  verdict  that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict  for  the  defendant. 

Rack  V.  Chicago  City  Ry.  Co.,  173  111.  289. 
Simmons  v.  Chicago  &  T.  R.  Co.,  no  111.  340. 

A  cause  should  not  be  withdrawn  from  the  jury  unless  the 
testimony  is  of  such  a  conclusive  character  as  to  compel  the  courts 
in  the  exercise  of  a  sound  legal  discretion,  to  set  aside  a  verdict 
returned  in  opposition  to  it. 

Campe  v.  Chicago  City  Ry.  Co.,  148  App.  224. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Johnson,  135  III.  641. 
Chicago  &  N.  W.  Ry.  Co.  v.  Snyder,  128  111.  655. 
Fellows  V.  St.  Louis  Bridge  Co.,  45  App.  589. 

When  the  undisputed  evidence  is  so  conclusive  that  the  court 
would  be  compelled  to  set  aside  a  verdict  in  opposition  to  it,  it 
may  direct  a  verdict  for  the  defendant. 

Werk  V.  Illinois  Steel  Co.,  54  App.  302. 

The  important  question  is  whether  there  was  competent  evi- 
dence tending  to  support  a  different  verdict  from  the  one  directed 
by  the  court,  the  theory  upon  which  the  practice  is  approved 
being,  that  whether  or  not  there  is  such  evidence  is  a  question  o  f 
law,  to  be  determined  by  the  court. 

Anthony  v.  Wheeler,  130  111.  128. 

If  the  court  is  of  the  opinion  that  there  is  evidence  in  the 
record  which  standing  alone,  is  sufficient  to  sustain  such  a 
verdict,  but  that  such  a  verdict,  if  returned,  must  be  set  aside 
because  against  the  manifest  weight  of  all  the  evidence,  then 
the  motion  should  be  denied. 

Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206. 
Devine  v.  Delano,  272  111.  166. 

When  a  motion  for  a  peremptory  instruction  is  made  by  the 
defendant,  if  the  court  is  of  the  opinion  that  in  case  a  verdict  is 
returned  for  the  plaintiff  it  must  be  set  aside  for  want  of  any 
evidence  in  the  record  to  sustain  it,  a  verdict  should  be  directed. 

Libby,  McNeill  &  Libby  v.  Cook,  222  III.  206. 

Bowles  V.  Bryan,  254  111.  148. 

O'Connell  v.  West  Side  Hospital  of  Chicago.  209  App.  233. 

— Scintilla  Rvle 
The  scintilla  rule  of  evidence  is  not  in  force  in  this  state. 

OflFutt  V.  World's  Columbian  Exp.,  175  111.  472. 
Allen  V.  United  States  F.  &  G.  Co.,  269  III.  234. 

The  term  ^'evidence  tending  to  prove,"  used  in  relation  to  per- 
emptory instructions,  means  more  than  a  mere  scintilla  of  evi 
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dence,  denoting  evidence  upon  which  a  jury  could,  without  acting 
unreasonably  in  the  eye  of  the  law,  decide  in  favor  of  party 
offering. 

Bowles  V.  Bryan,  254  111.  148. 
Bartelott  v.  International  Baink,  119  111.  259. 
Simmons  v.  Chicago  &  T.  R.  Co.,  no  111.  340. 
Kinnare  v.  Klein,  88  App.  304. 

A  mere  scintilla  of  evidence  in  favor  of  plaintiff  does  not 
justify  court  in  refusing  to  direct  verdict  because  that  quantum 
of  evidence  only  can  not  be  said  to  fairly  tend  to  prove  any  mate- 
rial averment  of  the  declaration. 

Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206. 
Derges  v.  Chicago,  B.  &  Q.  R.  Co.,  148  App.  639. 
Butters  v.  Chicago,  B.  &  Q.  R.  Co.,  157  App.  369. 
Nolan  V.  Morris,  108  App.  261. 

The  words  "evidence  tending  to  prove"  means  more  than  a 
mere  scintilla  of  evidence,  but  evidence  upon  which  the  jury  could, 
without  acting  unreasonably  in  the  eye  of  the  law,  decide  in  favor 
of  plaintiff,  or  party  producing  it. 

Bartelott  v.  International  Bank,  119  111.  259. 
Offutt  V.  World's  Columbian  Exp.,  175  111.  472. 
Bryan  v.  Chicago  Herald  Co.,  et.  al.,  161  App.  414. 
Bowles  V.  Bryan,  254  111.  148. 

There  may  be  decisions  found  which  hold  that  if  there  is  any 
evidence — even  a  scintilla — tending  to  support  the  plaintiff's 
case,  it  must  be  submitted  to  the  jury.  But  we  think  the  more 
reasonable  rule,  which  has  now  come  to  be  established  by  the 
better  authority  is  that  v.hen  the  evidence  given  at  the  trial, 
with  all  the  inferences  that  the  jury  could  justifiably  draw  from 
it,  is  so  insufficient  to  support  a  verdict  for  the  plaintiff  that 
such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  may  direct  a  verdict 
for  defendant. 

Offutt  V.  World's  Columbian  Exp.,   17.S  I!I.  472. 
Simmons  v.  Chicago  &  T.  R.  Co.,  no  111.  340. 

Applying  the  maxim  de  minimis  non  curat  lex  when  we  say 
that  there  is  no  evidence  to  go  to  the  jury,  we  do  not  mean  there 
is  literally  none,  but  that  there  is  none  which  ought  reasonably  to 
satisfy  the  jury  that  the  fact  sought  to  be  proved  is  established. 
It  is  true  that  there  are  cases  where  there  is  literally  no  evidence 
in  support  of  some  material  and  necessary  allegation,  but  there 
are  many  others  where  there  may  be  some  evidence  tending  in  a 
remote  degree  to  support  every  allegation,  yet  of  too  inconclusive 
and  uns^'bstantial  character  to  he  the  fourdat^on  of  1  "erdi';t.  Tn 
either  of  such  cases  the  court  may,  when  the  question  is  properly 
raised,  so  determine  and  direct  a  verdict  as  in  cases  where  there 
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is  no  evidence.     There  is  no  practical  or  logical  diflference  be- 
tween no  evidence  and  evidence  without  legal  weight. 

Offutt  V.  World's  Columbian  Exp.,  175  111.  n2. 
Br>'an  v.  Chicago  Herald  Co.,  et  al.,  i6i  Apo.  414. 

A  mere  scintilla  of  evidence,  if  it  means  anything,  means  the 
least  particle  of  evidence — evidence  which,  without  further  evi- 
dence is  a  mere  trifle ;  and  as  the  law  does  not  regard  trifles,  the 
court  may  adjudge  such  evidence  insufficient  in  law  and  direct 
a  verdict  as  in  cases  where  there  is  no  evidence. 

Offutt  V.  World's  Clumbian  Exposition,  175  111.  472. 

Bryan  v.  Chicago  Herald  Co.,  et  al.,  161  App.  414. 

• 

There  may  be  evidence  in  the  record  which,  standing  alone 
tends  to  prove  all  the  material  averments  of  the  declaration  and 
which  is  therefore  sufficient  to  support,  warrant  or  sustain  a 
verdict  in  favor  of  plaintiff,  and  yet,  upon  the  whole  record,  the  , 
evidence  may  so  preponderate  against  the  pjaintiff  that  a  verdict 
in  his  favor  can  not  stand  when  tested  by  a  motion  for  a  new 
trial. 

Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206. 
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GENERALLY: 
A  Valuable  Right 

The  right  to  the  opening  and  closing  is  a  very  valuable  right. 
It  is  often  a  matter  of  as  much  consequence  to  a  party  to  have 
the  closing  argument  as  it  is  to  have  questions  of  law  ruled  in 
his  favor. 

Shugart  v.  Halliday,  2  App.  45. 

And  is  a  right  established  by  immemorial  usage  and  of  which 
a  party  can  not  be  altogether  deprived. 

Hettinger  v.  Beiler,  54  App.  320. 

In  a  criminal  case  the  people  are  entitled  to  open  and  close 
arguments. 

People  V.  Bundy,  295  111.  322. 
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Plaintiff 

Because  he  is  plaintiff  or  complainant  does  not  determine  the 
right  to  open  and  close. 

Harvey  v.  Ellithorpe,  26  III.  418. 

Nagle  V.  Sclinadt,  239  111.  595. 

Razor  v.  Razor,  149  111.  621. 

Cassell  V.  First  Nat.  Bank,  169  111.  380. 

The  rule  is  that  where  the  plaintiff  has  anything  to  prove  in 
order  to  get  a  verdict,  whether  in  an  action  ex  contractu  or  ex 
delicto  and  whether  to  establish  his  right  of  action  or  to  fix  the 
amount  of  his  damages,  the  right  to  begin  and  reply  belongs  to 
him. 

Gardner  v.  Meeker,  169  111.  40. 

Where  onus  is  on  plaintiff,  he  is  entitled  to  open  and  close. 

Walsh  V.  West  Baden  Springs  Co.,  291  III.  35. 
Edwards  v.  Hushing,  31  App.  223. 

Affirmative  of  Issue 

The  general  rule  is  that  the  burden  of  proof  is  upon  the  party 
who  substantially  asserts  the  affirmative  of  the  issue,  and  as  a 
consequence  the  party  so  asserting  the  affirmative,  is  entitled  to 
begin  and  reply,  regard  being  had  to  the  substance  and  effect  of 
the  issue  rather  than  to  the  form  of  it. 

Williams  v.  Shup.  12  App.  454. 
Cassell  V.  First  Nat.  Bank,  169  111.  380. 

Wherever  the  affirmative  of  an  issue  is,  with  the  party  holding 
the  affirmative  lies  the  right  to  open  and  conclude  his  case. 

Huddle  V.  Martin,  54  111.  258. 
Kells  V.  Davis,  57  111.  261. 
Shadbolt  v.  Findeisen,  88  App.  432. 
Razor  v.  Razor,  14Q  III.  621. 
Kent  V.  Mason,  79  111.  540. 
Colwell  V.  Brower,  75  111.  516. 

The  rule  seems  to  be  general  that  the  party  who  asserts  the 
affirmative  of  the  issue  is  entitled  to  begin  and  reply. 

South  Park  Comrs.  v.  Trustees  of  Schools,  107  111.  489. 

The  reason  for  this  rule  proceeds  on  the  ground  that  he  who 
affirms  a  fact  mu^t  prove  it  and  is  entitled  to  all  the  privileges 
of  that  position. 

Kells  V.  Davis,  57  111.  261. 
Harvey  v.  Ellithorpe,  26  111.  418. 

Burden  of  Proof 

The  party  presenting  the  issue  has  the  burden  of  proof  upon 
him  to  establish  it  and  such  party  has  the  right  to  open  and 
conclude. 

Walsh  v.  West  Baden  Snrinps  Co.,  291  111.  35. 

Kells  v.  Davis,  57  111.  261. 

Naple  v.  Schnadt,  239  111.  595. 

Semler  Co.  v.  Fyffe,  127  App.  514. 

Gibson  v.  Reiselt,  123  Apo.  ^2. 

Zink  v.  National  Council  K.  &  L.  S.,  199  App.  376. 

Carroll  v.  Holmes,  24  App.  453. 
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True  Test 

The  test  is  that  the  party  entitled  to  begin  is  he  who  would 
have  a  verdict  against  him  if  no  evidence  were  given  on  either 
side. 

McReynolds  v.  Burlington  &  O.  R.  Ry.  Co.,  io6  111.  152. 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Bryan,  go  111.  126. 

The  party  against  whom  judgment  would  be  given  as  to  a 
particular  issue,  whether  affirmative  or  negative,  in  case  no 
proof  was  offered  on  either  side,  has  the  right  to  open  and  close 
the  case  whether  plaintiff  or  defendant. 

South  Park  Comrs.  v.  Trustees  of  Schools,  107  111.  489. 
Carpenter  v.  First  Nat.  Bank,  19  App.  549. 

A  defendant  can  only  be  allowed  to  open  and  close  a  case 
when  the  state  of  the  pleadings  is  such  that  the  plaintiff  or  com- 
plainant has  nothing  to  prove  in  order  to  be  entitled  to  a  verdict. 

Razor  v.  Razor,  42  App.  504. 

And  where  defendant,  by  stipulation,  admits  plaintiff's  prima 
facie  case,  he  is  entitled  to  open  and  close. 

Merchants  Life  Ins.  Co.  v.  Treat,  98  App.  59. 

PLEADINGS   AS  AFFECTING  RIGHT: 
General  Issue: 

Right  of  Plaintiff 

Where  the  general  issue  is  pleaded,  the  affirmative  rests  upon 
the  plaintiff  and  he  has  the  opening  and  closing. 

Walsh  V.  West  Baden  Springs  Co.,  291  111.  3s. 
Carpenter  v.  First  Nat.  Bank,  119  111.  352. 
Chicago,  B.  &  Q.  R.  Co.  v.  Bryan,  90  111.  126. 
Convert  v.  Bishop  Co.,  152  App.  516. 
Chicago  &  A.  Ry.  Co.  v.  Hill,  130  App.  21 S. 

Riffht  of  Defendant : 

— Withdrawal  of  Plea 

Where  defendant  pleads  both  the  general  issue  and  special 
pleas  of  an  affirmative  nature,  he  must  withdraw  the  general 
issue  before  he  can  demand  the  privilege  of  opening  and  closing 
the  case. 

Carpenter  v.  First  Nat.  Bank,  119  111.  352. 
Chicago,  B.  &  Q.  R.  Co.  v.  Bryan,  90  111.  126. 

But  if  he  withdraw  the  general  issue  before  commencement  of 
trial,  and  rely  on  specific  pleas,  there  is  no  doubt  that  he  would 
have  the  right  to  open  and  close. 

Gardner  v.  Meeker,  169  III.  40. 
Harvey  v.  Ellithorpe,  26  111.  418. 

But  if  plaintiff,  after  general  issue  is  withdrawn,  has  some- 
thing to  prove  to  establish  his  right  or  to  show  the  extent  of  his 
damages,  the  right  to  open  and  close  remains  with  him. 

Geringer  v.  Novak,  117  App.  160. 
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The  conduct  of  a  trial  is  largely  within  the  discretion  of  the 
presiding  judge,  who  may  grant  or  deny  the  privilege  of  open- 
ing and  closing  to  a  defendant  who  has  withdrawn  his  plea  of 
the  general  issue,  and  the  action  of  such  court  will  not,  in  the 
absence  of  abuse,  be  reviewed. 

Geringer  v.  Novak,  117  App.  160. 

— When  May  Withdraw  Plea 

The  court  has  the  right,  in  the  exercise  of  a  sound  discretion, 
to  permit  the  issues  to  be  changed  and  to  allow  the  defendant  in 
consequence  thereof  to  assume  the  affirmative  and  to  onen  and 
close  the  argument  as  well  after  the  case  is  on  trial  as  before. 

Gardner  v.  Meeker,  169  111.  40. 

The  mere  fact  that  the  general  issue  is  not  withdrawn  until 
the  jury  has  been  chosen  will  not  prevent  the  party  holding  the 
affirmative  from  opening  and  closing  the  case.  It  is  within  the 
discretion  of  the  court  to  permit  this  whenever  during  the  trial 
the  defendant  assumes  the  affirmative. 

Goetz  V.  Sona,  65  App.  78. 
Gardner  v.  Girtin,  69  App.  422. 

Pleas  of  Confession  and  Avoidance: 

Right  of  Defendant 

Where  the  defendant  pleads  in  confession  and  avoidance  and 
relies  solely  on  affirmative  pleas,  he  has  the  right  to  open  and 
close. 

Harvey  v.  Ellithorpe,  26  111.  418. 

Huddle  V.  Martin,  54  111.  258. 

Chicago,  B.  &  Q.  R.  Co.  v.  Bryan,  90  111.  126. 

As  on  plea  of  payment. 

Kent  V.  Mason,  79  111.  540. 

Tl'iddlc  V.  Martin,  54  111.  258. 

Gibson  v.  Reiselt,  123  App.  52. 

Truesdale  Mfg.  Co.  v.  Hoyle,  39  App.  532. 

Or  usury. 

Harvey  v.  Ellithorpe,  26  111.  418. 

Or  illegal  consideration  for  note  sued  on. 

Gardner  v.  Meeker.  160  111.  40. 
Carroll  v.  Holmes,  24  App.  453. 

But  not  on  claim  ag:ainst  estate  where  only  affidavit  is  filed 
denying  signature  to  note. 

Nagle  V.  Schnadt,  239  111.  595. 

Nor  on  pleas  of  justification  in  action  for  libel. 

Geringer  v.  Novak,  117  App.  160. 

But  in  action  of  trespass  for  personal  injuries  and  defendant 
pleads  son  assaulf  demesne,  he  has  the  right  to  open  and  close. 

Kells  V.  Davis,  57  111.  261. 
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Or  for  trespass  in  removing  obstruction  from  public  highway. 

Shugart  v.  Halliday,  2  App.  45. 

And  in  replevin  for  property  levied  on  by  execution  and  de- 
fendant set  up  facts  estopping  plaintiff  from  claiming  that  prop- 
erty was  not  his  or  subject  to  execution,  he  is  accorded  the  right. 

Colwell  V.  Brower,  75  111.  516. 

Interpleader 

Where  interpleader  in  attachment  claims  property  by  deed,  and 
attachment  plaintiff  replies,  alleging  fraudulent  execution  of  con- 
veyance with  knowledge  of  interpleader  which  interpleader 
denies,  the  attachment  plaintiff  has  the  affirmative  and  right  to 
open  and  close. 

Cassell  V.  First  Nat.  Bank,  169.  111.  380. 

SPECIAL   PROCEEDINGS: 
Ehninent  Domain 

The  right  is  with  the  party  seeking  to  have  the  land  con- 
demned. He  introduces  evidence  as  to  the  amount  deemed  just 
compensation.  Defendant  denies  and  offers  proof  to  increase 
the  amount.  The  real  issue  in  the  case  then  is  whether  the 
amount  established  by  the  petitioner  is  the  correct  amount  or 
should  it  be  increased.  This  is  the  issue  and  it  is  only  reasonable 
that  the  land  owner  should  assume  the  defense.  The  land  owner 
does  not  inaugurate  the  proceeding;  he  files  no  plea  which  the 
law  requires  him  to  establish  by  affirmative  proof;  he  does  not 
ask  for  damages,  as  the  law  guarantees  him  the  right  to  hold 
and  enjoy  his  land  until  the  petitioner  shall  make  him  just  com- 
pensation therefor.  Under  such  circumstances  there  is  no  prin- 
ciple under  which  the  defendant  would  have  a  right  to  open  and 
close. 

South  Park  Comrs.  v.  Trustees  of  Schools,  107  111.  489. 
McReynolds  v.  Burlington  &  O.  R.  Ry.  Co.,  io6  111.  152. 

Confirmation  of  Special  Tax 

In  proceeding  by  city  to  confirm  special  tax  the  city  has  the 
affirmative  of  the  issue  and  has  the  right  to  open  and  close  the 
argument  to  the  jury  notwithstanding  the  fact  that  the  tax  roll, 
when  given  in  evidence,  is  prima  facie  evidence  of  the  amounts 
of  the  tax. 

City  of  Peru  v.  Bartels,  214  111.  515. 

Contest  of  Will 

The  rule  is  that  the  burden  of  proof  is  on  the  party  affirming 
the  execution  and  validity  of  the  will  and  consequently  such 
party  has  the  right  to  open  and  conclude  the  case. 

Bevelot  v.  Lestrade,  153  111.  625. 
Harp  V.  Parr,  168  111.  459. 
Rigg  V.  Wilton.  13  111.  15. 
Tate  V.  Tate,  89  111.  42. 
Mayer  v.  Swigart,  125  111.  262. 
Taylor  v.  Cox,  153  III.  220. 
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But  where  the  complainants  seek  to  sustain  the  validity  of  a 
will  and  to  set  aside  the  probate  of  a  revocation  of  such  will  and 
to  declare  the  probate  of  another  will  invalid,  and  the  defendants 
by  cross  bill  seek  to  establish  the  revocation  and  set  aside  the  pro- 
bate of  the  original  will,  each  side  is  affirming  the  validity  of  a 
will  and  the  trial  court  may  in  its  discretion  allow  either  to  open 
and  close. 

Bardell  v.  Brady,  172  111.  420. 

Damages 

Where  it  is  necessary  for  plaintiff  to  prove  the  amount  of  his 
damages  he  has  the  right  to  open  and  close. 

Gardner  v.  Meeker,  169  111.  40. 
Geringer  v.  Novak,  117  App.  160. 
Goldschmidt  v.  Bcrr>-,  18  App.  276. 

And  this,  notwithstanding  that  by  statute,  where  prima  facie 
case  is  made,  burden  of  proof  as  to  other  issues  is  put  upon  de- 
fendant. 

Chicago  &  A.  Ry.  Co.  v.  Hill,  120  App.  218. 

Atkinson  v.  National  Council  K.  &  L.  S.,  193  App.  215. 

Judgment  by  Confession 

Party  claiming  judgment  by  confession  to  be  fraudulent  has 
right  to  open  and  close  argument. 

Chronister  v.  Anderson,  y^  App.  524. 

But  where  judgment  is  opened  on  motion  of  defendants,  who 
are  allowed  to  plead,  if  he  files  general  issue  with  special  pleas, 
they  are  not  entitled  to  open  and  close. 

Carpenter,  et  al.  v.  First  Nat.  Bank  of  Joliet,  119  111.  352. 

WAIVER  OF  RIGHT 

If  party  entitled  to  open  and  close  wrongfully  assumes  that  his 
adversary  has  the  burden  of  proof  and  trial  is  so  had,  he  waives 
his  risrht. 


Nagle  V.  Schnadt,  239  111.  595. 

Or  if  trial  is  conducted  on  the  theory  that  the  issues  require 
proof  in  the  first  instance  by  the  plaintiff,  defendant  can  not  insist 
as  of  right  to  close  the  argument. 

Atkinson  v.  Nat.  Council,  193  App.  215. 

Or  if  party  incorrectly  assumes  that  he  has  the  burden  of 
proof  and  claims  the  right  to  open  and  close  and  such  right  is 
accorded  to  him,  he  can  not  complain  of  his  own  acts. 

Bemis  v.  Homer,  165  111.  347. 

DISCRETION  OF  COURT 

Whether  a  plaintiff  or  defendant  shall  have  the  opening  i? 
generally  deemed  a  matter  of  discretion  to  be  ordered  by  the 
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judge  of  the  trial  as  he  may  think  most  conducive  to  the  adminis- 
tration of  justice. 

Carpenter,  et  al.  v.  First  Nat.  Bank  of  Joliet,  119  111.  352. 
Morse  v.  Fuller,  164  App.  85. 
Goetz  V.  Sona,  65  App.  78. 

And  error  in  practice  would  not  be  sufficient  to  reverse  a  judg- 
ment just  in  itself  when  a  fair  trial  has  been  had  upon  the  merits 
and  upon  proper  instructions. 

Huddle  V.  Martin,  54  111.  258. 

Kells  V.  Davis,  57  111.  261. 

Morse  v.  Fuller,  164  App.  85. 

Razor  v.  Razor,  149  111.  621. 

Whiting  Foundry  v.  Hirsch,  121  App.  373. 

Geringer  v.  Novak,  117  App.  160. 

But  Otherwise  in  a  close  case. 
Nagle  V.  Schnadt,  239  111.  595. 
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Criminal  Actions:  1 

— In  General 

— Can  Not  Preclude  All  Comment 
— AlliLsions  by  Counsel  for  Defendant 
— Challenge  in  Opening  Statement 
— Duty  of  Court 
— When  Guilt  Clear 

Civil  Action: 

— Party  to  Suit 

— Incompetent  Witness 

— Attorney  in  Cause 

Failure  to  Call  Witness: 
Criminal  Action 
CiYil  Action 

Suppression  of  Evidence 

Flight  of  Co-defendant 

Urging  Conviction 

Illustration  and  Reference  to  Historic  Cases 

Local  Cases 

Approval  of  Public 

Personal  Knowledge  of  Juror 

Excusal  of  Juror 

Addressing  Juror  by  Name 

Requests  as  to  Memoranda 

Pencil  Diagram 

Stenographic  Report 

Newspaper  Article 

Passion  and  Prejudice: 

In  General 

Tnflamatory  Statements: 

Dnty  of  Conrt 
Abuse 

Corporations 
Insurance 
Domestic  Relations 
Experts 

Financial  Standing  of  Parties 
Damages : 
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In  General 

Opinion  of.  Counsel 

Statntory  Limitations 

Ad  damnum 

Amounts  Sustained  by  Courts 

Comments  on  the  Law: 
In  General 
Criticising 
Parole  Law 
"^Good  Time  Law** 
Workmen's  Compensation 

Special  Interrogatories 

RETALIATORY  REMARKS: 
Civil 
Criminal 

IN   GENERAL: 

Right 

The  right  of  a  party  litigant  to  address  the  jury  by  his  counsel 
is  absolute. 

Lana  v.  Hibbard  Co.,  63  App.  54. 
Kintz  V.  Starkey,  70  App.  53. 
Zweitusch  v.  Lowery,  57  App.  106. 
Emmons  v.  Hilton,  72  App.  124. 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as  the 
hearing  of  the  evidence.  It  is  a  right  in  his  defense  secured  by 
the  law  of  the  land  of  which  a  citizen  can  not  be  deprived. 

Meredith  v.  People,  84  111.  479. 
Durden  v.  People,  192  111.  493. 

The  argument  before  the  jury  is  a  part  of  the  trial  of  a  cause 
as  well  as  the  introduction  of  evidence  to  prove  any  fact  at  issue 
on  trial. 

Thompson  v.  People,  144  111.  378. 

It  is  a  right  guaranteed  by  law. 

Thompson  v.  People,  144  111.  378. 

The  argument  of  counsel  in  jury  trial  is  an  important  element 
of  the  trial.  While  the  privilege  of  legitimate  argument  is  some- 
times abused,  it  would  be  a  dangerous  precedent  to  deny  the 
benefit  of  it  to  parties  litigant,  to  the  court  and  to  the  jury. 

People  V.  Ambach,  247  III.  451. 

On  the  trial  of  a  criminal  case  before  a  jury,  the  defendant 
has  a  right  to  be  heard  before  the  jury  in  person  or  by  counsel, 
and  the  people  have  a  right  to  be  heard  through  the  states  attor- 
ney or  such  other  persons  as  *^:iy  ^^2  selected  for  that  purpose. 

Thompson  v.  People,  144  III.  378. 

A  defendant  who  offers  no  evidence  and  announces  his  inten- 
tion to  abide  by  motion  for  directed  verdict,  has  a  right  to  argue 
to  the  jury  facts  brought  out  by  co-defendant's  witnesses. 

Postal  Tel.  Co.  v.  Likes,  225  ^M.  249. 
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Trial  Before  Court 

On  hearing  before  jury,  the  right  to  argument  should  be 
rigidly  upheld  and  even  when  the  judge  himself,  without  a  jury 
is  hearing  the  case,  he  should  permit  both  counsel  to  present 
briefly  their  respective  views  before  attempting  to  decide  the  case. 
But  where  counsel  does  not  attempt  to  argue  case  imtil  court 
commences  to  review  evidence  and  state  his  conclusions,  refusal 
to  allow  argument  not  error. 

People  V.  Berger,  284  111.  47. 

Object 

In  a  criminal  case  the  opening  argument  is  intended  to  permit 
a  statement  of  the  case  and-of  the  law  and  the  evidence  and  to 
uphold  the  right  to  a  conviction.  The  argument  for  the  defend- 
ant permits  an  answer  to  the  People  of  the  law  and  the  facts 
and  the  presentation  of  the  defense,  in  which  counsel  contends 
against  the  positions  of  the  People  and  assumes  others  of  his 
own.  The  People  in  the  closing  argument  are  entitled  only  to 
reply  to  the  arguments  of  the  defendant  and  can  not  introduce 
any  new  line  of  argument  and  a  single  closing  argument  being 
purely  in  reply  and  not  introducing  new  matter  is  entirely  suffi- 
cient for  the  purposes  of  the  prosecution.  The  practice  in  this 
state  is  uniform  and  well  settled. 

People  V.  Bundy,  295  111.  322. 

The  end  designed  to  be  attained  by  the  argument  of  counsel  is 
to  lead  the  jury  to  the  proper  decision  of,  or  an  answer  to  the 
issues  made  up  by  the  pleadings. 

Chicago  &  A.  R.  Co.  v.  Gore,  202  111.  188. 

The  jury  are  to  decide  questions  of  fact,  and  the  purpose  of 
argument  by  counsel  is  to  induce  them  to  decide  such  questions 
in  accordance  with  the  claims  and  theories  of  counsel.  Where 
witne<;ses  contradict  each  other,  the  object  of  argument  is  to 
influence  the  jury  to  believe  the  testimony  of  one  and  to  disre- 
gard  or  disbelieve  the  testimony  of  the  other.  To  that  end  coun- 
sel have  a  rie^ht  to  present  to  the  iury,  in  argument,  the  incon- 
sistencies and  contradictions  of  witnesses,  to  comment  on  their 
manner  of  testifying,  their  appearance  on  the  stand,  the  im- 
probability of  their  statements,  and  anything^  else  which  will  show 
that  they  are  mistaken  or  unworthy  of  belief,  and  to  denounce  a 
witness  as  unreliable  or  untruthful  when  subjected  to  any  of  the 
tests  for  determining:  his  credibility. 

People  V.  Ambach,  247  111.  451. 

The  object  and  purpose  of  argument  is  to  aid  in  arriving  at 
the  truth  and  correct  and  just  verdicts  and  judgments. 

People  V.  Ambach,  247  111.  451, 
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An  argument  is  to  impress  and  influence  the  tribunal  to  which 
it  is  made. 

White  V.  People,  90  111.  117. 

The  purpose  of  a  reply  argument  is  to  explain  or  refute  any- 
thing that  may  have  been  erroneously  said  or  improperly  argued 
by  defendant's  counsel.  Its  office  is  simply  that  of  a  reply  and 
it  would  not  be  proper  for  the  counsel  for  plaintiff  to  argue  the 
case  in  chief  in  a  reply  argument. 

Creager  v.  Blank,  32  App.  615. 

The  jury  are  to  decide  questions  of  fact,  and  the  purpose  of 
argument  by  counsel  is  to  induce  them  to  decide  such  questions 
in  accordance  with  the  claims  and  theories  of  counsel.  Where 
witnesses  contradict  each  other,  the  object  of  argument  is  to 
influence  the  jury  to  believe  the  testimony  of  one  and  to  disre- 
gard or  disbelieve  the  testimony  of  the  other.  To  that  end  coun- 
sel have  a  right  to  present  to  the  jury,  in  argument,  the  inconsis- 
tencies and  contradictions  of  witnesses,  to  comment  on  their 
manner  of  testifying,  their  appearance  upon  the  stand,  the  im- 
probability of  their  statements,  and  anything  else  which  will 
show  that  they  are  mistaken  or  unworthv  of  belief,  and  to  de- 
nounce a  witness  as  unreliable  or  untruthful  when  subjected  to 
any  of  the  tests  for  determining  his  credibility.  It  is  the  right  ot 
counsel  to  draw  any  and  all  proper  inferences  arising  from  the 
evidence  in  the  case,  tending  to  show  that  the  testimony  of  wit- 
nesses is  untrue. 

Chicago  Union  Trac.  Co.  v.  O'Brien.  219  111.  30.^. 
East  St.  Louis  Con.  Ry.  Co.  v.  O'Hara.  150  111.  580. 

Scope 

A  concluding  argrment  should  properly  be  confined  to  the 
grounds  stated  and  points  of  law  announced  in  the  onenin^  are-''- 
ment  and  a  reply  to  what  has  been  brought  out  in  the  argument  of 
opposing  counsel.  But  where  court  permits  counsel  to  comment 
upon  matters  in  evidence  not  discussed  by  his  opponent,  and  the 
latter  is  aflforded  no  opportunity  for  reply,  appellate  court  will 
not  reverse  the  judgment  unless  a  clear  abuse  of  discretion  is 
shown. 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Bovard,  223  111.  176. 

The  just  test  of  an  argument  in  support  of  the  affirmative  is 
to  submit  it  to  the  criticism  and  analysis  of  a  negative  argument. 

Chicago,  B.  &  Q.  R.  Co.  v.  Mehlsack,  33  App.  221. 

Where  attornev  mis-states  the  law  to  the  jury  and  deprives 
opposing  counsel  of  the  benefit  of  an  inference  to  which  he  is 
legally  entitled  because  of  non-production  of  evidence,  his  re- 
marks are  improper. 

Frick  V.  Aurora,  E.  &  C.  Ry    Co.,  154  Aop.  277. 
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LIMITATION  OF  TIME: 
In  General 

Parties  litigant  should  have  a  fair  opportunity  for  their  attor- 
ney to  present  their  respective  contentions  in  oral  arguments  to 
the  jury. 

Christiansen  v.  Graver  Works,  223  111.   142. 

Each  side  should  have  ample  time  to  present  its  case  to  the 
jury  and  to  thoroughly  argue  the  facts.  The  bare  possibility  of 
compromising  the  rights  of  either  the  plaintiff  or  defendant  be- 
cause of  not  allowing  counsel  ample  time  in  which  to  present 
client's  cause  should  be  carefully  guarded  against.  Under  our 
system  of  jurisprudence,  the  power  of  the  jury  is  so  great,  trial 
courts  should  be  liberal  in  their  allowance  to  counsel  of  time 
in  which  to  review  and  argue  the  evidence. 

Hansell-Elcock  Fdry.  Co.  v.  Clark.  214  111.  39^ 

Discretion  of  Court 

It  is  clearly  within  the  legal  discretion  of  the  court  to  limit 
the  time  for  argument. 

Monmouth  Min.  &c.  Co.  v.  Erling,  148  111.  521. 

Foster  v.  Magill,  119  111.  75. 

Peoples  Adj.  Co.  v.  Darrow,  172  III.  62. 

Cobb  Choc.  Co.  v.  Knudson,  207  III.  452. 

City  of  Elgin  v.  Nofs,  212  111.  20. 

Christiansen  v.  Graver  Tank  Works,  223  III.  142. 

Pease  v.  Barkowsky,  67  App.  274. 

Zweitusch  v.  Lowry,  57  App.  106. 

While  the  court  must  have  and  exercise  a  large  discretion  in 
limiting  the  arguments  of  counsel,  it  must  always  be  a  reason- 
able restriction,  to  be  determined  from  the  character  and  cir- 
cumstances of  the  case  on  trial.  In  a  criminal  case  it  should  not 
be  such  as  to  deprive  the  prisoner  of  the  right  to  make  his  defense 
before  the  jury,  and  to  be  heard  by  his  counsel  oft  his  whole  case. 

White  V.  People,  90  III.  117. 

The  discretion  exercised  must  be  reasonable.  If  the  time  is 
so  limited  as  practically  to  prevent  a  presentation  of  the  case 
made  bv  the  evidence,  such  limitation  would  be  unreasonable 
and  an  abuse  of  judicial  discretion. 

Schneider  v.  North  Chicago  St.  Ry.  Co.,  80  App.  306. 
Zweitusch  v.  Lowry,  57  App.  106. 

Where  it  appears  that  the  discretion  has  manifestly  l:)een 
abused,  the  judgment  will  be  reversed. 

Hansel  v.  Clark,  214  III.  390. 
City  of  Elgin  v.  Nofs,  212  III.  20. 

But  not  in  absence  of  exception. 

Chicago  City  Ry.  Co.  v.  Anderson,  193  111.  9. 

Or  where  verdict  is  clearly  right. 

Concord  Apt.  House  Co.  v.  Alaska  Refrigerator  Co.,  78  App.  682. 
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Or  where  extension  granted  was  declined. 

American  Surety  Co.  v.  United  States  of  America,  ^^  App.  io6. 

And  court  in  confining  covnsel  to  such  points  of  law  as  he 
may  suppose  controls  the  case,  may  state  orally  to  counsel  in 
presence  of  jury  what  those  points  are  and  such  statements  will 
not  be  construed  as  oral  instruction  to  the  jury. 

O'Hara  v.  King,  52  111.  303. 

On  the  trial  of  one  for  larceny,  where  four 'witnesses  were 
examined  in  chief  for  the  prosecution,  three  for  the  defendants 
and  two  for  the  prosecution  in  rebuttal,  it  was  held  error  for  the 
court  to  limit  the  argument  of  counsel  to  five  minutes  each.  Such 
limitation  was  held  unreasonable,  and  substantially  a  denial  of 
the  constitutional  right  of  the  accused  to  be  heard  by  counsel. 

White  V.  People,  90  111.  117. 

The  limiting  of  counsel  in  their  argument  to  the  jury,  in  a 
criminal  case,  can  not  be  urged  as  error  by  the  defendant,  where 
no  objection  was  made  thereto  at  the  time,  and  no  further  time 
was  asked.  The  objection  comes  too  late  when  made  for  the 
first  time  in  the  reasons  for  a  new  trial. 

Long  V.  People,  102  111.  331. 

Where  limitation  of  time  is  ordered  and  one  counsel  for  plain- 
tiff occupies  only  part  of  time,  co-counsel  may  be  allowed  balance 
of  time  though  at  the  end  of  first  argument  defendant  waived 
argument  and  moves  to  submit  cause  without  further  argument. 

Lovas  V.  Independent  Breweries  Co.,  199  App.  60. 

Order 

Court  has  a  reasonable  discretion  as  to  when  arguments  shall 
be  made. 

City  of  Elgin  v.  Nofs,  212  111.  20. 

Plaintiff  should  make  his  main  argument  after  the  evidence 
is  closed  and  before  the  argument  of  defendant.  If  he  makes 
any  address  after  defendant's  counsel  has  made  his  argument,  he 
should  be  confined  substantially. within  the  limits  of  reply. 

Chicago,  B.  &  Q.  R.  Co.  v.  Mehlsack,  33  App.  221. 

As  the  object  of  all  discussion  before  the  jury  is  or  ought  to 
be  to  arrive  at  the  truth,  the  order  of  argument  ought  to  be  such 
as  would  best  promote  that  end. 

Chicago,  B.  &  Q.  R.  Co.  v.  Mehlsack,  33  App.  221. 

WAIVER 

Under  the  practice  in  this  state,  the  complainant  may  waive 
the  opening  ar^ment  if  he  desires:  then  if  the  defendant  waives 
argument  on  his  part,  the  case  will  go  to  the  jury  without  any 
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argument.  But  when  plaintiff  waives  the  opening  and  defendant 
makes  an  argument,  plaintiff  has  the  right  to  close,  although  he 
has  made  no  opening  argument. 

Trask  v.  People,  151  111.  523. 

Pennsylvania  Co.  v.  Greso,  79  App.  127. 

Reardon  v.  Smith,  72  App.  674. 

Chicago,  B  &  Q.  R.  Co.  v.  Mehlsack,  33  App.  221. 

Waiver  of  argument  by  defendant,  after  waiver  of  opening 
argument  by  plaintiff,  deprives  plaintiff  of  right  to  make  closing 
argument. 

Creager  v.  Blank,  32  App.  615. 

And  the  case  will  be  sent  to  the  jury  without  argument. 

Reardon  v.  Smith,  72  App.  674. 
Pennsylvania  Co.  v.  Greso,  79  App.  127. 

Argument  may  be  held  to  be  waived  where  counsel  states  that 
he  only  wishes  time  to  draw  up  certain  instructions,  though  in- 
structions are  refused  when  offered. 

Herrington  v.  Pouley,  26  111.  94. 

Where  one  attorney  for  plaintiff  opens  argument  and  after 
recess,  counsel  for  defendant  waives  argument,  it  is  improper 
to  permit  second  attorney  for  plaintiff  to  again  address  the  jury. 

When  the  attorney  for  the  People  closes  the  opening  argu- 
ment, the  attorney  for  the  defendant  has  the  right  to  waive 
the  argument  to  the  jury  upon  behalf  of  the  defendant  if  he 
sees  fit  so  to  do,  and  if  he  does  waive  the  defendant's  right  to 
have  the  case  argued  to  the  jury,  the  People  do  not  have  the 
right  to  further  argue  the  case  to  the  jury.  It  is  doubtless  within 
the  discretion  of  the  court  to  permit  the  attorney  who  has  first 
presented  his  views  to  the  jury  by  way  of  argument,  to  present 
further  argument  to  the  jury  on  the  coming  in  of  the  court,  if 
it  appear  that  the  attorney  has,  by  inadvertence  or  otherwise, 
omitted  something  which  he  has  intended  to  say.  or  if  some 
matter  has  arisen  during  the  recess  which  makes  it  proper  that 
he  should  again  address  the  jur>';  but  after  the  opening  argu- 
ment has  been  closed  and  argument  on  behalf  of  the  defendant 
has  been  waived,  and  another  attorney  has  insisted  he  has  the 
right  to  address  the  jury  notwithstanding  argument  has  been 
waived  on  behalf  of  the  defendant,  to  then  permit  the  attorney 
who  has  already  argued  the  case  and  closed  his  argument  to 
again  address  the  jury  under  the  pretense  that  he  had  not  finished 
his  argument,  is  unwarranted  and  should  not  be  permitted. 

Cunningham  v.  People,  210  111.  410. 

INTERRUPTIONS: 
Presumption 

Every  reasonable  presumption  is  indulged  that  the  trial  judge 
has  permitted  no  misconduct  of  counsel  and  has  performed  his 
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proper  duty  in  restraining  improper  conduct  and  in  preventing 

remarks  to  the  jury  not  justified  by  the  occasion. 

North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  III  486. 
Lolhns  V.  banitary  Dist.  of  Chicago,  270  111.  108. 
^ppel  V.  Chicago  City  Ry.  Co.,  259  ill.  561. 

Power  of  Court 

If  either  side  transgresses,  the  court  has  the  power,  and  self- 
respect  as  well  as  orderly  administration  of  justice  demands  that 
it  exercise  the  power  to  control  the  argument  within  proper 
bounds. 

People  V.  McCann,  247  111.  130. 

The  trial  judge  has  the  power  to  keep  counsel  within  due 
bounds  and  he  snould  exercise  that  power  promptly  and  impar- 
tially for  the  furtherance  of  justice  and  he  is  not  bound  to  wait 
until  his  attention  is  called  to  improper  conduct  of  counsel  by 
objection  from  the  other  side,  but  may  interpose  of  his  own 
motion  and  restrain  counsel  when  plainly  transgressing  the  rules 
which  should  govern  them. 

North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486. 
Fellows  V.  Chicago  City  Ry.  Co.,  166  App.  71. 

And  should  not  hesitate  to  use  their  authority  to  restrain  all 
efforts  of  attorneys  to  obtain  verdicts  by  unfair  argument. 

West  Chicago  St.  Ry.  Co.  v.  Annis,  165  111.  475. 

Duty  of  Court 

It  is  the  duty  of  the  court  on  its  own  motion  to  promptly 
suppress  any  attempt  on  the  part  of  counsel*  to  drag  irrelevant 
matters  into  a  case  merely  for  the  purpose  of  exciting  the  pre- 
judices of  the  jury. 

People  V.  Chrfrikas,  295  111.  222. 
Earll  V.  People,  99  111.  123. 
Raggio  V.  People,  135  111.  533. 
Fox  V.  People,  95  111.  71. 
Bulliner  v.  People,  95  111.  394. 

It  is  always  the  duty  of  the  court  to  confine  the  remarks  of 
counsel  within  due  and  proper  bounds. 

Murray  v.  Doud  Co.,  167  111.  368. 
People  V.  H>iinihon.  268  111.  390. 
Bulliner  v.  People,  95  III.  394. 
Fox  V.  People,  95  111.  71. 

It  is  the  duty  of  the  court  to  regulate  the  trial  and  argument 
and  conduct  of  attorneys,  to  preserve  the  dignity  and  decorum 
of  the  proceedings,  to  prevent  wrangles  between  attorneys  and 
to  compel  obedience  to  rulings  and  decisions. 

North  Chicago  St.  Ry.  Co.  v.  Leonard,  167  Til.  618. 
People  V.  McCann,  247  111.  130. 
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It  is  the  duty  of  trial  courts  to  restrain  counsel  in  their  argu- 
ment within  the  limits  of  professional  duty  and  propriety. 

Crocker  v.  People,  213  111.  287. 

It  is  the  duty  of  trial  judge  to  prevent  improper  conduct  on  the 
part  of  counsel  and  the  use  of  unfair  means  to  obtain  a  verdict. 

Chicago  City  Ry.  Co.  v.  Strong,  230  III.  58. 

It  is  the  duty  of  the  court  in  conducting  trials  by  jury  to 
restrain  every  effort  of  parties  to  bring  before  the  jury  matters 
which  are  foreign  to  the  issues  to  be  tried,  and  especially  and 
scrupulously  to  exclude  all  such  matters  when  the  same  has  a 
tendency  to  excite  the  prejudices  of  the  jury  against  a  party  to 
the  issue. 

Kennies  v.  Vogle,  87  111.  242. 
r»  Chicago  &  A.  R.  Co.  v.  Bragonier,  13  App.  467. 

The  presiding  judge  should  either  by  his  own  motion  or  upon 
request  of  opposite  counsel,  check  counsel  in  an  improper  line 
of  argument  and  preserve  the  dignity  of  the  court  by  compelling 
obedience  to  its  orders  and  rulings. 

West  Chicago  St.  Ry.  Co.  v.  Sullivan,  165  111.  302. 

It  is  the  duty  of  the  trial  court  to  control  counsel  in  their 
remarks  to  the  jury  and  by  pointed  rebuke,  or  otherwise,  remove 
any  undue  effects  which  improper  remarks  might  have. 

New  York  C.  &  St.  L.  R.  Co.  v.  Luebeck,  157  111.  595. 

A  court  hearing  counsel  under  pretense  of  arguing  a  case 
making  statement  of  matters  to  the  jury  not  in  evidence,  nor 
pertinent  as  illustration  of  matters  in  evidence,  should  promptly 
stop  the  counsel,  explain  to  the  jury  the  impropriety  of  his  lan- 
guage and  take  such  measures  as  should  be  appropriate  to  pre- 
vent a  repetition  of  ^ch  misconduct. 

Elgin,  J.  &  E.  R.  Co.  v.  Fletcher,  et  al.,  128  111.  619. 

A  court  ow^es  a  duty  of  protection  to  witnesses  and  parties,  and 
especially  to  witnesses,  and  hearing  an  attorney,  under  guise  of 
argument,  abusing  his  privilege,  should  either  upon  objection  or 
at  its  own  motion,  check  the  attorney  and  not  only  do  that  but 
preserve  the  dignity  of  the  court  by  compelling  obedience  to  its 
order.  It  is  the  duty  of  a  court  to  nreserve  its  own  dignity,  and 
the  respect  due  to  the  courts  and  the  administration  of  the  law 
by  not  allowing  an  attorney,  under  the  pretense  of  arguing  a 
case,  to  indulge  in  an  abuse  of  parties  or  witnesses. 

Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 
City  of  Salem  v.  Webster,  192  111.  369. 

Objection  of  Counsel 

It  is  the  unquestionable  right  of  counsel  to  interrupt  an  im- 
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proper  argument  by  opposing  counsel  for  the  purpose  of  stating 
his  objection  and  moving  the  court  to  take  proper  action. 

West  Chicago  St.  Ry.  Co.  v.  Sullivan,  165  111.  302. 
People  V.  Hamilton,  268  111.  390. 

And  counsel  waives  legal  rights  when  he  fails  to  make  them, 
though  at  request  of  court. 

Brant  v.  Chicago  &  Alton  R.  R.  Co.,  294  111.  606. 
Roberts  v.  People,  226  111.  296. 
Earll  V.  People,  99  111.  123. 

There  is  no  right  which  litigants  have  which  courts  guard 
more  zealously  than  the  right  to  make  objections  and  have  re- 
spectful hearing  thereon.  If  such  right  to  object  is,  by  any 
means  whatever,  either  lost  or  impaired,  or  those  who  care  to 
offer  objections  deterred  from  making  them,  then  one  of  the 
most  valuable  rights  belonging  to  the  legal  profession  is  lost. 

Parlin  &  Orendorff  v.  Scott,  137  App.  454. 

It  can  not,  of  course  be  expected  that  the  presiding  judge  will 
exercise  such  a  strict  supervision  over  the  arguments  of  counsel 
as  of  his  own  motion  to  check  every  irregularity,  but  when  coun- 
sel attempt  to  abuse  their  privileges  to  the  prejudice  of  the  op- 
posing party,  the  court  should  exercise  its  authority  when  called 
upon. 

Chicago  &  A.  R.  Co.  v.  Bragonier.  13  App.  467. 

The  court  is  not  required  to  permit  continued  interruptions  of 
counsel  in  their  addresses  to  the  jury,  under  the  guise  of  objec- 
tions, but  should  see  to  it  that  each  counsel  has  an  opportunity  to 
present  his  side  of  the  case  fairly  and  in  an  orderly  and  consecu- 
tive manner. 

North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486. 

Counsel  is  not  required  to  repeat  objections  to  same  line  of 
argument. 

Lauth  V.  Chicago  V.  T.  Co.,  216  111.  176. 

PROPRIETY  OF  ARGUMENT  AND  PARTICULAR 

STATEMENTS: 
Latitude : 

Xo  General  Bale 

No  more  delicate  question  for  decision  can  arise  than  the 
propriety  of  the  argument  of  counsel. 

West  Chicago  St.  Ry.  Co.  v.  Annis,  165  111.  475. 

It  is  impossible  to  lay  down  any  general  rule  as  to  what  shall 
or  shall  not  be  said.  Much  latitude  is  always  allowed  in  the 
argument  of  a  cause  before  a  jury. 

Siebert  v.  Peoole.  143  III.  571. 

Chicago,  B.  &  0-  Ry.  Co.  v.  Perkins,  125  111.  127. 

Holloway  v.  Johnson,  28  App.  463. 

Murray  v.  Doud,  167  111.  368. 
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It  is  very  difficult  to  lay  down  any  flexible  rule  as  to  the 
proper  limit  of  an  argument  upon  the  facts  and  circumstances  of 
a  case,  and  unless  the  court  can  see  that  statements  are  unpro- 
voked or  so  foreign  to  the  case  as  to  be  calculated  to  produce 
a  result  which  otherwise  would  not  have  been  reached,  a  judg- 
ment of  conviction  will  not  be  reversed  on  that  ground.  The 
matter  is  one  which  must  in  every  case  be  very  largely  entrusted 
to  the  discretion  of  the  presiding  judge. 

Gallagher  v.  People,  211  III.  158. 
Collins  V.  Sanitary  District,  270  111.  108. 
Deel  V.  Heiligenstein,  244  111.  239. 

It  is  difficult  to  mark  a  point  beyond  which  counsel  may  not 
go  in  the  presentation  of  his  case  or  in  attack  upon  his  adver- 
sary, so  long  as  he  keeps  within  the  limits  of  what  the  evidence 
reasonably  tends  to  prove.   Each  case  must  be  judged  by  itself. 

Chicago  &  G.  T.  Ry.  Co.  v.  Smith,  124  App.  627. 

Should  be  Allowed 

Counsel  must  be  allowed  a  reasonable  latitude  in  their 
arguments. 

People  V.  Surace,  295  Ill.*6a4. 

Lake  Erie  &  W.  R.  Co.  v.  Middleton,  142  111.  550. 

McDonald  v.  Fort  Dearborn  Bank,  72  App.  17. 

Considerable  latitude  of  expression  on  anything  that  is  a 
proper  subject  of  argument  must  be  allowed  counsel. 

Donnelly  v.  Chicago  City  Ry.  Co.,  235  111.  35. 

The  rights  of  parties  demand  and  the  law  awards  the  largest 
and  most  liberal  freedom  of  speech  in  the  trial  of  causes  con- 
sistent with  justice  and  fairness  and  the  orderly  and  decorous 
administration  of  the  judicial  functions  of  the  court. 

North  Chicago  St.  R.  Co.  v.  Anderson,  176  111.  635. 

Some  latitude  must  be  allowed  counsel  in  argument.  They 
can  not  be  required  to  dispense  with  wit,  sarcasm  or  illustration. 
Of  course  they  should  argue  only  questions  within  the  record. 
The  dead  level  of  cummunism  has  no  place  among  lawyers  in 
practice,  and  resourcefulness,  aptness  and  repartee  ought  not  to 
be  circumscribed  within  too  narrow  limits. 

Schintz  V.  People,  178  111.  320. 

Somewhat  must  be  allowed  for  the  zeal  of  advocacy. 

Cicero  &  Proviso  St.  R.  Co.  v.  Snider,  72  App.  300. 

Arguments  of  counsel  to  jury  which  has  a  basis  in  the  evidence 
is  not  improper. 

Gibson  V.  Fidelity  &  Casualty  Co.  of  New  York,  232  111.  49. 
People  V.  Surace,  295  111.  604. 

'Counsel  can  not  be  put  into  a  straight-jacket  when  making 
their  arguments,  but  within  reasonable  bounds  of  propriety  must 
be  left  to  their  own  discretion. 

Goldstein  v.  Smiley,  168  111.  438. 
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Just  and  fierce  invective,  when  based  upon  the  facts  in  evi- 
dence, and  all  legitimate  inference  therefrom  is  not  discounte- 
nanced by  the  courts. 

Commonwealth  Elec.  Co.  v.  Rose,  214  111.  545. 

Chicago  City  Ry.  Co.  v.  Shreve,  128  App.  462. 

North  American  Restaurant,  etc.,  House  v.  McElligott,  227  111.  317. 

It  is  the  privilege  of  an  advocate  in  his  argument  to  the  jury 
to  make  such  deductions  as  he  thinks  the  evidence  justifies.  A 
wide  latitude  is  given  him  in  that  regard;  and  so  long  as  he 
confines  his  discussions  to  the  issues  in  evidence,  he  will  be 
guilty  of  no  misconduct,  although  he  may  use  bad  logic  and 
draw  erroneous  inferences. 

Supreme  Lodge  M.  W.  of  W.  v.  Jones,  113  Apo.  241. 

While  counsel  have  the  right,  fully  and  freely,  to  discuss  the 
evidence  in  a  case,  and  to  draw  and  express  all  legitimate  infer- 
ences therefrom,  great  care  should  be  exercised  to  refrain  from 
indulging  in  excessive  invective  and  epithets  and  to  keep  within 
the  record. 

White  V.  Moran,  134  App.  480. 

The  argument  of  an  advocate  will,  as  to  the  matter  of  it,  be 
determined  by  his  ability  and  education  as  a  lawyer;  as  to  the 
manner  of  it  by  his  taste  and  education  as  a  gentleman.  The 
control  of  the  court  over  it,  is  probably  limited  in  the  closing 
to  the  evidence  which  has  been  put  in,  and  in  both  preventing 
obscenity  and  profanity,  and  within  very  indefinite  bounds 
restraining  license  and  intemperate  speech. 

Cartier  v.  Troy  Lbr.  Co.,  35  App.  449. 

Counsel  should  be  free  to  argue  a  case,  make  illustrations  and 
draw  any  legitimate  deduction  and  inference  from  the  testimony. 

Chicago  &  Joliet  Elec.  Ry.  Co.  v.  Barrows,  128  App.  11. 

And  matters  of  common  and  general  information  can  be  com- 
mented on  with  entire  propriety. 

McDonald  v.  Fort  Dearborn  Bank,  ^2  App.  17. 
Siebert  v.  People,  143  111.  571. 
Sanders  v.  People.  124  111.  218. 
Bulliner  v.  People,  95  111.  394. 

Confined  to  Record 

What  is  proven  by  direct  testimony  or  is  fairly  inferable  from 
facts  and  circumstances  proved  which  has  a  bearing  upon  the 
issues  may  be  a  fair  subject  for  comment  by  counsel. 

People  V.  Strauch.  240  111.  60. 
People  V.  Hngenow,  236  111.  514. 

It  is  never  allowable  for  counsel  to  state  in  their  arguments 
to  the  jury,  facts  that  are  not  in  the  record. 

People  V.  Gray,  251  111.  431. 
People  V   McCann.  247  111.  130. 
Fox  V.  Peonle,  05  111.  71. 
Raggio  V.  People,  135  111.  533. 
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If  either  side  transgresses  the  rule,  the  court  has  the  power 

and  self  respect  as  well  as  the  orderly  administration  of  justice, 

demands  that  it  'exercise  the  power,  to  control  the  argument 

within  bounds. 

People  V.  McCann,  247  111.  130. 

It  is  the  duty  of  the  court  to  interrupt  and  caution  counsel 
when  he  goes  out  of  the  record. 

People  V.  Hamilton,  268  111.  390. 

It  is  error  to  permit  the  assistant  states  attorney,  in  his  argu- 
ment to  the  jury,  to  state  as  a  fact  a  damaging  matter  not  in 
evidence  and  to  leave  the  jury  to  decide  the  matter  upon  such 
statement. 

People  V.  Melnick,  263  111.  24. 

Use  of  Pleadin^rs 

It  is  proper  to  read  pleas  to  the  jury  for  the  purpose  of 
informing  them  which  they  are  to  try  and  for  this  purpose  need 
not  have  been  formally  put  in  evidence. 

Shepard  v.   Mills,  70  App.  72,    (Affd.,   173  111.  223.) 
Boeker  v.  Hess,  3d  App.  332. 

A  fact  not  controverted,  standing  as  an  admitted  fact,  is  one 
which  party  has  a  right  to  avail  himself  of  before  the  jury. 
Party  has  a  right  to  make  every  legitimate  use  of  the  pleadings 
in  a  cause. 

Lettich  V.  Honnold,  63  111.  335. 
McNail  V.  Welch,  26  App.  482. 
Boeker  v.  Hess,  34  App.  332. 

If  the  allegations  of  fact,  or  any  of  them,  set  up  in  a  pleading, 

are  not  traversed,  those  not  so  traversed  are  to  be  considered  as 

admitted  and  the  pleading  may  be  read  to  the  jury  to  show  them. 
Feld  V.  Loftus,  140  App.  530. 

Where  counsel  for  either  party  states  to  the  jury  that  his 
adversary  has  changed  his  position  from  that  set  up  in  his  plead- 
ing to  one  that  could  not  be  recovered  upon  or  defended  because 
not  averred,  the  other  party  may  properly  read  his  pleading  to 
the  jury  and  assert  that  he  relies  upon  his  case  as  there  pleaded. 

Chicago,  B.  &  Q.  R.  Co.  v.  Levy,  57  App.  365. 

Comments  on  amended  pleading  is  improper.  If  the  mere 
fact  that  one  amends  his  pleading  after  trial  and  before  judg- 
ment, which  often  becomes  necessary  either  through  surprise 
or  through  counsels  misapprehension  of  the  law  or  the  facts 
when  drawing  the  original  pleading,  lays  his  good  faith  in  so 
doing  open  to  an  assault  before  the  jury,  the  benefit  from  the 
right  to  amend  in  many  instances  would  be  lost  and  the  value 
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of  it  seriously  impaired.  Inferences  drawn  from  argument  under 
such  circumstances  may  be  palpably  wrong  and  unjust  and  pro- 
ductive of  much  harm. 

Yuckman  v.  Considine,  175  App.  613. 

Where  execution  of  instrument  sued  on  has  been  proved,  it 
may  be  read. 

Berrington  v.   Casey,   78  111.   317. 

But  affidavit  of  merits  filed  with  declaration  may  not  be  read. 

Howard  v.  Telford,  70  App.  660. 

Nor  a  notice  to  produce  writing. 

Daiigherty  v.  Knowlton,  19  App.  283. 

Nor  a  transcript  of  testimony  on  former  trial. 

Western  Tube  Co.  v.  Polobinski,  94  App.  640. 

Counsel  should  not  make  statements  as  to  why  a  pleading 
in  a  cause  was  prepared  in  a  certain  manner. 

Moore  v.  Murphy,  183  App.  499. 

It  is  more  proper  for  the  plaintiff  in  argument  to  state  the 
nature  of  the  defense  instead  of  reading  the  special  pleas  of 
defendant  to  the  jury. 

Coyne  v.  Avery,  189  111.  378. 

PersMMial  Knowledge: 
In  General 

An  attorney  should  not  state  matters  as  of  his  own  personal 
knowledge. 

Kenna  v.  Calumet,  H.  &  S.  E.  R.  Co.,  284  111.  301. 
People  V.  McCann,  247  111.  130. 

Such  practice  would  almost  necessarily  place  counsel  for  the 
accused  at  a  disadvantage  as  opposed  to  a  prosecuting  officer, 
who  should  only  desire  to  have  a  conviction  if  he  knows  the 
accused  is  guilty. 

People  V.  King,  276  111.  138. 

That  solemn  statement  of  fact,  not  by  way  of  argument  and 
deduction  from  the  evidence,  but  as  of  the  counsels  own  knowl- 
edge, are  likely  to  have  weight  with  juries,  can  not  be  doubted. 
The  respectability  and  standing  of  counsel  only  serve  to  enhance 
the  peril. 

Appel  V.  Chicapo  Citv  Rv.  Co.,  2S9  111.  561. 

Kenna  v.  Calumet,  H.  &  S.  E.  R.  Co.,  284  111.  301. 

Personal  Belief  in : 
Gnllt  of  Accnsed 

State's  attorney  should  not  state  his  personal  opinion  as  to 
the  guilt  or  innocence  of  accused. 

People  V.  Kimr.  276  III.  138. 
Spahn  V.  People,  137  111.  538. 

31 
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But  it  is  within  the  scope  of  a  proper  and  fair  argument  to 
denounce  a  defendant  as  guilty  of  the  crime  charged  where  an 
inference  of  such  guilt  may  be  fairly  inferred  from  the  facts 
and  circumstances  shown  by  the  evidence. 

People  V.  Dear,  2B6  III.  142. 

Rarely,  if  ever,  is  a  lawyer  justified  in  stating  his  personal 
belief  that  the  cause  he  is  representing  is  just.  Such  action  is 
not  considered  professional.  By  so  doing,  he  makes  himself  a 
witness  without  the  opportunity  of  being  cross-examined. 

People  V.  King,  276  111.  138. 

Counsel  should  not  state  his  personal  knowledge  of  facts. 

Spahn  V.  People,  137  111.  538. 
Trainer  v.  Baker,  195  App.  216. 

Facts 

Or  explain  or  give  evidence  as  to  transactions  in  his  office 

relating  to  testimony  introduced. 
People  V.  McMahon,  244  111.  45. 

Counsel  in  argument  should  avoid  such  remarks  as  amount 
to  direct  affirmation  that  the  adverse  party  has  no  case;  the 
counsel  is  not  a  witness  and  should  not  assume  the  character 
of  one. 

Kenna  v.  Calumet,  H.  &  S.  E.  R.  Co.,  284  111.  301. 
Rabberman  v.  Pierce,  77  App.  aoS- 
Trainor  v.  Baker,  195  App.  216. 

If  counsel  states  as  a  fact  a  matter  pertinent  to  the  issue,  he 

abuses  his  privilege. 

Supreme  Lodge  M.  W.  of  W.  v.  Jones,  113  App.  241. 

In  argument  a  lawyer  ought  not  to  assert  what  he  would 
believe  or  disbelieve  outside  of  the  evidence. 

Sixby  V.  Cbicapo  City  Ry.  Co.,  178  App.  218. 
South  Cliicasro  St.  Ry.  Co.  v    Kean.  104  App    147. 
Chicago  &  Joliet  Elec.  Ry.  Co.  v.  Barrows,   128  App.  11. 

Counsel  should  not  give  a  version  of  transaction  occurring 
in  his  office. 

Swan  V.  Boston   Store,  191  Aop.  84. 

It  is  improper  and  unprofessional  for  counsel  in  argument 
to  state  that,  while  the  evidence  did  not  show  exactly  how 
deceased  was  killed,  that  he  knew  what  deceased  told  his  wife 
as  to  the  accident. 

Lucas  V.  Peoria  &  E.  Ry.  Co.,  171  App.  i. 

But  an  expression  of  belief  by  counsel,  in  the  course  of  argu- 
ment, which  is  based  whollv  on  the  evidence,  if  erroneous,  is 
harmless. 

Parker  v.  Chicagro  Railways  Co.,  et  al.,  200  A.pp.  0. 
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Reading  Law: 

Criminal  Action 

The  general  rule  is  that  counsel  may  read  extracts  from  the 

opinions  in  reported  cases  bearing  upon  the  law  in  the  case, 

but  not  the  facts  in  the  opinions. 
People  V.  Rees,  268  111.  585. 

In  some  cases  it  may  be  necessary  for  counsel  to  read  enough 

of  the  ultimate  facts  in  order  that  the  jury  may  understand 

how  the  law  is  to  be  applied. 

Wohlford  V.  People,  148  111.  296. 

People  V.  Anderson  Tea  Co.,  178  App.  124. 

Enough  of  the  ultimate  facts  of  the  cases  discussed  may  be 
read  to  enable  the  jury  to  understand  how  the  law  is  to  be  applied. 

People  V.  Osborne,  278  111.  104. 

Counsel  should  not  read  facts  from  the  reported  opinions  in 
a  case  where  decision  was  affirmed  as  to  one  of  the  defendants 
in  cause  on  trial. 

People  V.  Rces,  268  111.  585. 

It  is  entirely  proper  for  counsel  to  read  any  propositions  of 
law  laid  down  in  a  former  case  against  the  same  party,  but  the 
facts  should  not  be  discussed. 

Earll  V.  People,  99  111.  123. 
People  V.  Rees,  268  111.  585. 

Where  counsel  for  the  accused  in  his  argument  to  the  jury, 
reads  from  and  comments  upon  authorities,  as,  text  books  and 
reports,  counsel  for  the  prosecution  may  answer  the  propositions 
of  law  laid  down,  by  reading  what  another  author  has  said  in 
answer  to  such  view  of  the  same  proposition. 

Palmer  v.  People,  138  111.  356. 

Where  a  passage  in  a  medicine  book  has  been  read  to  an 
expert  and  he  has  been  asked  if  the  statements  therein  agree 
with  his  observations,  which  inquiry  is  answered  in  the  affirma- 
tive, the  passage  may  be  read  to  the  jury  in  the  argument. 

Scott  V.  People,   141   III.   195. 

When  objection  is  made  to  reading  from  text  books  or 
reported  cases  from  other  states,  it  is  the  duty  of  the  court  to 
examine  the  portions  proposed  to  be  read,  and  if  he  find  the 
principles  therein  stated  to  be  in  harmony  with  the  law  of  this 
state,  and  applicable  to  the  case  on  trial,  to  permit  them  to  be 
read;  if  he  finds  other  wise,  to  exclude  them. 

Wohlford  V.  People,  148  111.  206. 

CiTil 

The  correct  practice  in  civil  cases  is  never  to  permit  counsel 
to  read  authorities  to  the  jury.   Such  a  practice  would  be  to  appeal 
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to  the  jury  to  determine  what  the  law  is,  which  is  beyond  their 
province,  and  would  be  calculated  to  render  the  administration 
of  justice  uncertain  and  should  therefore  not  be  permitted. 

Tuller  V.  Talbot,  23  111.  357. 

Sprapiie  v.  Craip,  51  111.  288. 

Nash  V.  Burris,  35  App.  296. 

Wohlford  V.  People,  i/fi  111.  296. 

Marriage  v.  Electric  Coal  Co.,  176  App.  451. 

Nor  does  the  fact  that  a  decision  is  sought  to  be  read  only 
by  way  of  illustration  render  the  practice  proper. 

City  of  Chicago  v.  McGiven,  78  III.  347. 

Or  ostensibly  for  the  benefit  of  the  court. 

Philpot  V.  Taylor,  75  111.  309. 

Manner  of  Defense 

Counsel  should  not  devote  his  remarks  to  an  attack  upon 
adversary  and  his  counsel  concerning  the  manner  of  the  defense 
and  objections  made  to  the  testimony. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Kinnare,  203  111.  388. 

Characterizing  defense  as  "lame"  and  comparing  it  in  that 
regard  to  injury  of  plaintiff  is  not  improper. 

Pennsylvania  Co.  v.  Reidy,  99  App.  477. 

Remarks  that  the  defendant  spares  no  money,  no  means, 
nothing  to  defend  its  cases,  are  objectionable. 

Chicago  &  Joliet  Elec.  Ry.  Co.  v.  Herbert,  115  App.  248. 

It  is  not  improper  to  characterize  a  defense  as  a  faked  and 
fraudulent  one,  where  statement  is  deducible  from  the  evidence. 

North  American  Restaurant  etc.,  House  v.  McElligott,  227  111.  317. 

But  as  a  rule  such  epithets  as  *'sham,"  "fake"  and  "frame-up" 
are  improper. 

Dunhaw  v.  Chicago  City  Ry.  Co.,  178  App.  186. 

Whether  a  defense  is  presented  in  good  faith  may  be  ques- 
tioned on  proper  evidence  in  the  case  but  it  is  not  subject  to 
attack  merely  because  there  has  been  a  change  in  the  pleadings. 
The  reason  for  the  change  may  not  have  become  known  or 
apparent  to  the  jury,  and  would  not  then  be  a  proper  subject 
for  their  consideration. 

Yuckman  v.  Considine,  175  App.  613. 

Former  Trials  and  Proceedings: 

Fact  of  Former  Trials 

Counsel  should  not  try  to  get  before  the  jury  the  fact  that 
there  were  other  trials  of  the  cause  or  the  number  of  them. 

Chicago  &  A.  R.  Co.  v.  Dillon,  123  111'  570. 
Chicago  Union  Trac.  Co.  v.  Lawrence,  211  111.  373. 
Appel  V.  Chicaco  City  Ry.  Co.,  259  111.  561. 
Pate  V.  Blair  Coal  Co.,  158  App.  578. 
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It  is  not  proper  for  counsel  in  argument  to  read  to  jury  from 
a  transcript  of  the  testimony  given  on  the  former  trial. 

Western  Tube  Co.  v.  Polobinski,  94  App.  640. 

Former  Yerdicts 

It  is  not  in  order  to  attempt  to  bring  before  the  jury  the  result 
of  any  former  trial  in  the  same  case. 

Chicaj?o  &  A.  R.  Co.  v.  Bragonier,  13  App.  467. 

Kennies  v.  Vogel,  87  111.  242. 

City  of  Elgin  v.  Eaton,  2  App.  90. 

Chapman  v.  Chicago  City  Ry.  Co.,  172  App.  .>t43- 

North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486. 

Illinois  Central  R.  Co.  v.  Seitz,  iii  App.  242. 

Chicago  &  A.  R.  Co.  v.  Dillon,  24  App.  203. 

It  is  improper  to  tell  the  jury  what  has  been  awarded  as 
damages  in  a  previous  trial  in  another  court. 

Smiley  v.  Scott,  77  App.  555. 

It  is  entirely  unjustifiable  to  state  the  amount  of  a  verdict  in 
the  cause  on  a  former  trial. 

Peoria,  B.  &  C.  Trac.  Co.  v.  Vance,  234  111.  36. 
Springfield  Con.  Ry.  Co.  v.  Bill,  134  App.  426. 

Or  that  case  had  been  reversed  in  appellate  court  because 
damages  allowed  on  former  trial  were  inadequate. 

Chicago  &  N.  W.  Ry.  Co.  v.  Smedley,  65  App.  644. 

It  is  the  duty  of  court  to  see  that  the  verdict  executes  justice 
between  the  parties — that  it  is  a  fair,  honest  and  legitimate  con- 
clusion logically  drawn  from  all  the  evidence  in  the  case. 

Doran  v.  Gillespie,  54  111.  366. 

Freliminary  Hearing  of  Accused 

It  is  immaterial  and  not  a  proper  subject  of  comment  that 
a  defendant  has  been  held  to  the  grand  jury  upon  a  preliminary 
examination. 

People  V.  Melnick,  263  111.  24. 

It  is  improper  to  argue  that  the  holding  of  the  defendant  to 
the  grand  jury  is  some  evidence  of  guilt. 

People  V.  McCombie,  274  111.  600. 

Matters  of  Procedure 

Counsel  should  not  be  permitted  to  explain  the  offices  of 
exceptions,  enactments  relating  to  the  competency  of  witnesses, 
applications  for  change  of  venue  and  the  like. 

McDonald  v.  People,  126  III.  150. 

Generally  it  is  error  for  the  prosecution  to  refer  to  the  fact 
that  a  defendant  has  secured  a  change  of  venue  from  the  county 
in  w^hich  the  crime  is  alleged  to  have  been  committed. 

Peonle  v.  Mnndy,  280  111.  ^2. 
People  V.  McDonald.  126  111.  150. 
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The  court  determines  after  a  showing  has  been  made,  whether 
or  not  a  change  of  venue  should  be  granted  and  it  must  be 
presumed  when  a  change  is  granted  that  such  action  was  neces- 
sary in  order  to  secure  for  the  defendant  a  fair  trial.  But  if 
defendant's  counsel  open  the  discussion  as  to  the  change  the 
state  may  legitimately  make  reply. 

People  V.  Mundy,  280  111.  32. 

Comments  on  Objections 

The  prosecuting  attorney  should  not  comment  on  the  objec- 
tions raised  by  the  accused.  It  is  the  province  of  the  court  to 
pass  upon  the  admissibility  of  evidence  and  it  is  no  concern  of 
the  jury  whether  an  objection  has  been  made  to  the  admission 
of  evidence  and  whether  such  objection  has  been  overruled  or 
sustained.  It  is  the  duty  of  the  jury  under  the  instructions  of 
the  court  to  consider  only  such  evidence  as  has  been  admitted 
and  they  have  no  concern  with  the  rulings  of  the  court  on  the 
admission  of  evidence  during  the  progress  of  the  trial. 

People  V.  Iftundy,  280  111.  32. 

Comments  on  the  motives  of  opposing  counsel,  who  were 
strictly  within  their  legal  rights,  making  an  objection  is  improper 
and  unprofessional,  a  violation  of  the  rights  of  practice  and  a 
wilful  defiance  of  the  rules  of  the  court. 

Marriaip^e  v.  Electric  Coal  Co.,  176  App.  451. 

City  of  Chicago  v.  McGiven,  78  111.  347. 

Bale  V.  Chicago  Junction  R.  Co.,  259  111.  476. 

Counsel  should  not  be  permitted  to  state  to  the  jury  that 
objections  were  one  of  the  tricks  of  the  trade. 

Englund  v.  Mississippi  Valley  Trac.  Co.,  et  al.,  139  App.  572. 

Refusal  to  Direct  Verdict 

It  is  not  a  legitimate  argument  to  state  that  the  trial  judge 
believed  certain  facts  or  he  would  direct  verdict  and  the  jury 
would  not  in  that  event  be  called  upon  to  pass  upon  the  case. 

People  V.  McCombie,  274  111.  600. 

Upthegrove  v.  Chicago  Great  Western  Ry.  Co.,  154  App.  460. 

Bale  V.  Chicago  Junction  R.  Co.,  259  111.  476. 

Pate  V.  Blair  Coal  Co.,  158  App.  578. 

Comments  on  Instructions: 

May  R«ad  Instractions 

Counsel  have  the  right  to  state  to  the  jury  the  propositions 
of  law  involved  in  the  case  upon  which  they  rely,  and  predicate 
the  argument  upon  such  propositions.  If  this  may  be  done,  upon 
the  same  principle  there  is  no  good  reason  why  counsel,  in  the 
argument,  may  not  read  to  the  jury  the  instructions  which  he 
intends  to  ask  and  insist  before  the  jury  that  such  instructions 
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contain  the  law  involved  in  the  case.  Where  the  course  is  pur- 
sued, the  attorney  takes  the  risk  of  having  his  argument  con- 
demned by  the  refusal  of  the  court  to  give  the  instructions. 

Jansen  v.  Grimshaw,  125  111.  468. 

Explaining  Fioeednre 

It  is  improper  for  an  attorney  to  explain  the  procedure  of 
procuring  instructions  and  that  he  was  not  going  to  ask  for 
instructions  or  that  the  case  was  not  one  that  needed  instructions. 

Paige  V.  Illinois  Steel  Co.,  233  111.  313. 
Illinois  Central  R.  Co.  v.  Leiner,  202  111.  624. 

Or  seek  to  cause  the  jury  to  look  with  suspicion  upon  the 
instructions  to  be  given  on  behalf  of  his  adversary. 

Shurlow  V.  Hoadley,  i86  App.  328. 

Informing  Jnry  Tliftt  He  Asks  No  Instructions 

Counsel  has  no  right  to  advise  the  jury  that  he  does  not  intend 
to  ask  instructions.  So  far  as  the  jury  is  concerned,  instructions 
are  the  instructions  of  the  court,  given  as  the  courts  view  of 
the  law  and  the  jury  should  not  be  informed  at  whose  request 
.  they  are  given.  Where  the  jury  is  advisfed  that  certain  instruc- 
tions are  given  at  the  request  of  one  of  the  parties,  there  is 
danger  that  they  will  look  upon  such  instructions  as  in  the  nature 
of  an  argument  in  favor  of  the  party  requesting  them,  instead 
of  an  impartial  statement  of  the  law. 

Indiana,  I.  &  I.  R.  Co.  v.  Otstot,  212  111.  429. 

An  attorney  should  not,  where  he  has  asked  no  instructions, 
comment  to  the  jury  on  his  reasons  for  not  asking  the  court 
to  give  instructions  to  the  jury,  when  such  reasons  do  not  appear 
but  from  the  outside  of  the  record. 

Illinois  Central  R.  Co.  v.  Wieland,  179  III.  ^09. 
Motliersill  v.  Voliva,  158  App.  16. 

But  Stating  to  the  jury  that  both  sides  prepare  instructions 

and  the  court  approves  or  disapproves  the  law  as  set  forth  therein 

is  not  improper. 

Schintz  V.  People,  178  III.  320. 

But  the  practice  is  not  approved. 

Wibel  V.  Illinois  Central  R.  Co.,  T47  App.  187. 

Though  not  improper  where  statement  is  made  in  response  to 
inquiry  from  the  court  and  not  made  in  argument  to  jury. 

Gardner  v.  Chicapo,  L.  S.  &  E.  Ry.  Co.,  154  App.  178. 

Statement  that  because  the  court  gave  a  certain  number  of 
instructions,  no  conclusion  should  be  drawn  that  the  court 
entertained  any  opinion  to  the  weight  of  the  evidence,  is  not 
improper. 

Chicago  &  A.  R.  Co.  v.  McDonnell,  91  App.  488. 
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Rights  on  Appeal 

The  statements  that  a  higher  court  had  the  power  to  review 
the  findings  of  the  jury  on  the  weight  of  the  evidence,  is  cal- 
culated to  induce  the  jury  to  disregard  their  responsibility. 

McDonald  v.  People,  126  111.  150. 
Boone  v.  People,  148  111.  440. 

Statement  of  counsel  that  adversary  would  appeal  from  a 
small  verdict  as  quickly  as  from  a  large  one  is  improper. 

Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Campbell,  116  App.  356. 

Comments  Outside  the  Evidence 

Under  no  circumstances  is  it  allowable. 

People  V.  McCann,  247  111.  130. 

In  the  argument  of  a  case  to  a  jury,  counsel  should  be  confined 
to  the  facts  in  the  case. 

Chicago,  B.  &  Q.  Ry.  Co.  v.  Perkins,  125  111.  127. 
Mississippi  Valley   Trac.  Co.   v.  Cobum,   132  App.   624. 

For  counsel  to  undertake  by  a  side  wind,  to  get  that  in  as 
a  proof  and  thus  to  work  a  prejudice  in  the  minds  of  the  jury 
can  not  be  tolerated. 

West  Chicago  St.  Ry.  Co.  v.  Krueger,  68  App.  450. 

A  State's  attorney  should  confine  himself  to  a  discussion  of 
the  facts  disclosed  by  the  evidence. 

People  V.  Hagenow,.  236  111.  514. 

The  prosecuting  attorney  can  not  be  allowed  to  state  as  a 
fact  a  damaging  or  material  matter  not  in  evidence  and  to  leave 
the  jury  to  decide  the  matter  upon  such  statement. 

People  V.  Melnich,  263  111.  24. 

It  is  improper  in  any  case  and  especially  in  one  involving 
life  and  liberty  to  assume  or  state  as  facts  matters  not  in  evidence 
and  base  an  argument  thereon. 

People  V.  McMahon,  244  111.  45. 

Counsel  should  not  be  permitted  in  argument  to  state  he  had 
witnesses  ready  to  prove  a  particular  fact  in  case  of  an  attempt 
to  prove  a  certain  fact  on  the  other  side.  The  case  should  be 
considered  on  the  evidence  actually  introduced. 

•  Mclntyre  v.  Thompson,  14  App.  554. 

Counsel  should  not  argue  facts  not  in  evidence  though  perti- 
nent to  the  issue. 

Supreme  Lodge  M.  W.  of  W,  v.  Jones,  113  App.  241. 

It  is  improper  for  counsel,  in  a  proceeding  under  the  Dram 
Shop  act,  to  inform  the  jury  that  the  prosecution  of  the  suit 
was  by  a  law  and  order  league. 

Dunnigan  v.  Ellis,   162  App.   185. 
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It  is  improper  and  illegitimate  for  cotmsel  to  argue  or  state 
to  the  jury  that  guilt  in  the  case  on  trial  was  so  established  or 
known  because  accused  was  imder  indictment  in  another  cause. 

Spahti  V.  People,  137  HI.  538. 

A  court  hearing  cotmsel,  under  pretense  of  arguing  a  case, 
making  statements  of  matters  to  the  jury  not  in  evidence  or 
pertinent  as  illustrative  of  matters  of  evidence  should  promptly 
stop  the  cotmsel,  explain  to  the  jury  the  impropriety  of  his 
language  and  take  such  measures  as  shall  be  appropriate  to  pre- 
vent a  repetition  of  such  misconduct. 

Elgin,  J.  &  E.  R.  Co.  v.  Fletcher,  et  al.,  128  111.  619. 
West  Chicago  St.  Ry.  Co.  v.  Sullivan,  165  111.  302. 

It  is  the  duty  of  the  court  to  stop  counsel  and  effectually 
prevent  unfairness  when  attempted.  Its  duty  is  in  all  cases,  and 
emphatically  so  when  life  or  liberty  is  involved,  to  prevent  such 
unfair  conduct  on  the  part  of  counsel.  It  can  not  be  sanctioned 
to  permit  the  People's  attorney  to  thus  treat  the  accused,  who 
is  restrained  of  his  liberty  and  is  helpless,  unless  protected  by 
the  court.  Nor  is  it  the  duty  of  the  state's  attorney  to  urge 
unwarranted  conviction  or  resort  to  unfair  means  to  procure 
one  when  he  believes  there  is  no  guilt.  The  prisoner  should  in 
all  cases  be  treated  with  fairness  and  it  is  the  duty  of  the  court 
to  see  that  this  right  is  not  infringed. 

Fox  V.  People,  95  111.  71. 

Comments  on  Excluded  Matter 

No  discussion  of  evidence  excluded  should  be  permitted. 

Chicago  City  Ry.  Co.  v.  Shaw,  220  111.  532. 
Moore  v.  Springfield  &  N.  W.  Trac.  Co.,  180  App.  623. 
Chicago  City  Ry.   Co.  v.   Greporv,  221    III.  591. 
Wabash  Ry.  Co.  v.  Billings,  212  111.  37. 

It  is  improper  for  counsel  to  relate  matters  he  desired  to 
prove  and  argue  that  his  adversary  would  not  let  him  prove 
the  facts. 

Lyon  V.  Hammond  &  B.  I.  R.  Co.,  167  111.  527. 

Or  to  persistently  refer  to  excluded  testimony. 

Robinson  v.  Bailey,  113  App.  123, 

It  is  reprehensible  for  an  attorney  to  undertake  to  discuss 
evidence  which  had  been  introduced  under  a  count  in  a  declara- 
tion, which  count  has  l)een  withdrawn  before  the  argument  UJ 
the  jury  was  begun. 

Springfield  Eoi'.cr  Co.  v.  rarlis,  222  111.  ^^^. 

Counsel  must  not  comment  upon  evidence  which  has  been 
excluded  bv  the  court. 

W'ickes  V.  Wheeler,  139  App.  412. 

^ 
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Arguing  or  drawing  deductions  from  evidence  that  has  been 
held  incompetent  and  excluded  from  the  consideration  of  the 
jury,  is  pernicious. 

Chicago  &  Milwaukee  Elec.  R.  Co.  v.  Judge,  135  App.  yjT. 

Counsel  should  not  remark  as  to  what  he  could  have  proven 
if  objections  had  not  been  sustained  to  his  questions. 

Niarden  Co.  v.  Leary,  137  Jll.  319. 

Improper  to  state  effect  of  incompetent  evidence. 

Helgesen  v.  Chicago,  S.  W.  &  L.  Co.,   156  App.  541. 

Comment  on  the  propriety  of  ruling  and  the  effect  of  evidence 
excluded  is  improper. 

Marriage  v.  Electric  Coal  Co.,  176  App.  451. 

Comments  on  Evidence 

Counsel  may  argue  such  conclusions  from  the  testimony  as 
he  pleases,  provided  he  does  not  misquote  witnesses. 

Commonwealth  Elec.  Co.  v.  Rose,  214  111.  545. 
People  V.  Surace,  295  111.  604. 

Evidence  having  gone. to  the  jury  without  objection  is  properly 
in  the  record  knd  may  be  commented  upon  by  counsel. 

Chicago  &  E.  I.  R.  Co,  v.  .Mochell,  193  111.  208. 
Cf.  Illinois  Central  R.  Co.  v.  Borders,  61  App.  55. 

It  is  proper  for  counsel  to  refer  to  the  fact  that  a  party  had 
introduced  no  evidence  in  the  case,  and  is  a  circumstance  that 
is  a  legitimate  subject  of  comment. 

American   Steel   Foundries  v.  Kistner,   136  App.  48. 

It  is  within  the  province  of  the  lawyer  and  may  be  his  duty 
to  his  client,  to  point  out  inconsistencies  and  contradictions,  and 
insist,  if  the  circumstances  warrant,  that  testimony  is  false. 

Strickland  Wine  Co.  v.   Hayes,  94  App.  476. 

Counsel  may  argue  that  will  in  evidence  contains  inherent 
evidence  of  mental  incompetency. 

Bradley  v.  Palmer,  193  111.  15. 

Counsel  may  state  that  certain  evidence  has  not  been  denied. 

People  V.  Bell,  212  App.  144. 

Counsel  may  refer  to  impeaching  evidence  though  it  bear 
indirectly  upon  other  issue  that  such  evidence  should  not  be  dis- 
cussed in  relation  thereto. 

•  Central  Ry.  Co.  v.  Allmon,  147  111.  471. 

A  court  should  permit  counsel  for  one  partv  to  comment  in 
his  argument  on  evidence  admitted,  although  the  court  has 
restrained  the  adverse  party  to  merely  reading  same. 

Bycrs  Pub.  Co.  v.  Trainer  Co.,  104  App.  427. 

While  it  is  the  duty  of  the  trial  judge  to  see,  that  the  line 
of  argument  is  kept  within  reasonable  bounds,  and  not  to  allow 
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the  defendant  to  be  convicted  or  prejudiced  on  account  of  real 
or  imaginary  crimes  for  which  he  is  not  upon  trial,  at  the  same 
time  unreasonable  restrictions  must  not  be  placed  upon  a  legiti- 
mate presentation  of  the  evidence.  Comment  upon  testimony 
and  the  statement  of  fair  inferences  from  proven  facts  come 
within  the  province  of  a  just  and  lawful  prosecution. 

Palmer  v.  People,  138  111.  356. 

Assuming  Truth  of  Evidence 

In  making  his  argument,  the  prosecuting  attorney  has  a  right 
to  assume  the  truth  of  the  evidence  offered  by  the  people. 

People  V.  Moore,  276  111.  392. 

But  counsel  should  not  assume  or  state  as  facts,  matters  not 
in  evidence. 

People  V.  McMahon,  244  111.  45. 
Fox  V.  People,  95  111.  71. 

If  the  proof  leaves  any  reasonable  doubt  as  to  the  guilt  of 
the  defendant,  verdict  will  be  set  aside  for  improper  argument 
but  where  proof  of  guilt  is  so  clear  and  convincing  that  the  jury 
could  not  have  arrived  at  any  other  verdict,  judgment  will  not 
be  disturbed. 

People  V.  Duncan,  261  111.  339. 

Comments  on  Parties: 

Ciyfl  AcUons 

Counsel  may  arraign  the  conduct  of  the  parties  and  impugn, 
excuse,  justify  or  condemn  motives  so  far  as  they  are  developed 
bv  the  evidence. 

Common we.-^lth  Elec.  Co.  v.  Rose,  214  III.  545.  ' 
Chicago  City  Ry.  Co.  v.  Shrcve,  128  App.  462. 

Counsel  can  not.  under  t!:e  pretense  of  arguing  a  case,  indulge 
in  coarse  and  vulgar  abuse  of  parties  or  witnesses. 

City  of  Salem  v.  Webster,  192  III.  369. 

Improper  to  impute  unlawful  conduct  of  a  party  to  the  suit 
where  not  in  issue. 

Tole  V.  Tole,  149  App.  311. 

Physical  infirmities  of  parties,  necessarily  developed  by  legiti- 
mate evidence  upon  the  trial  may  be  proper  subject  of  comment. 

Houston  V.  Qiiinn,  168  App.  593. 

Improper  to  denounce  a  party  as  a  "J^^^'*  a  Christ-killer,  a 
murderer  of  our  Saviour." 

Freeman  v.  Dempsey,  41   App.  554. 

It  can  not  be  a^^sumed  that  references  to  a  party's  countenance 
or  natural  peculiarities,  or  his  nationality,  would  influence 
jurors  «o  be  could  not.  on  account  of  these  facts,  get  justice 
at  the  hands  of  men  properly  qualified  to  be  jurors. 

Hoxie  V.  Pfaelzer,  167  App.  79. 
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0 

It  is  improper  for  counsel  to  characterize  a  railroad  company 
as  the  black  sheep  of  the  railroad  business. 

Chicago,  G.  W.  Ry.  Co.  v.  American  McKenna  P.  Co.,  200  App.  166. 

Charges  against  a  party  to  the  suit,  of  attempted  coercion  of 
a  witness,  for  which  there  is  no  proof,  is  clearly  improper. 

Chicago  City  Ry.  Co.  v.  Heydenburg,  118  App.  387. 
Upthegrove  v.  Chicago,  G.  W.  Ry.  Co.,  154  App.  460. 

Repeatedly  insinuating  and  urging  in  his  argument  that  a 
beneficiary  was  a  dissolute  person,  where  no  sufficient  foundation 
for  such  argument  appears  in  a  will  contest,  is  prejudicial. 

Parker  v.  Wainright,  139  App.  458. 

Denouneliii^  Defendjant  in  Criminal  Action 

Counsel  may  comment  on  the  conduct  of  the  accused. 

Sanders  v.  People,  124  111.  218. 

What  is  proven  by  direct  testimony  or  is  fairly  inferable  from 
facts  and  circumstances  proved,  and  which  has  a  bearing  upon 
the  issues,  may  be  a  fair  subject  for  comment  by  counsel,  and 
if  such  deductions  or  inferences  tend  to  fix  upon  a  defendant 
the  wickedness  of  the  crime  charged  against  him,  it  is  within 
the  scope  of  proper  and  fair  argument  to  denounce  him 
accordingly. 

People  V.  Strauch,  240  111.  60. 
Crocker  v.  People,  213  111.  ^7. 
People  V.  Hagenow,  236  111.  514. 

It  is  not  improper  for  prosecuting  attorney  to  reflect  unfavor- 
ably on  defendant  or  denounce  his  wickedness,  and  even  indulge 
in  invective,  if  based  upon  evidence  competent  and  pertinent 
to  be  decided  by  the  jury. 

Crocker  v.  People,  213  111.  287. 
People  V.  Hagenow,  236  111.  514. 

It  is  not  improper  for  the  prosecuting  attorney  to  denounce 
a  defendant  to  be  a  murderer  in  the  trial  of  an  indictment  for 
murder,  if  there  is  testimony  tending  to  support  the  truth  of 
the  charge. 

Crocker  v.  People,  213  111.  287. 
Hagenow  v.  People,  236  111.  514. 

Or  as  a  "red-handed  abortionist"  on  trial  on  an  indictment 
for  abortion. 

Earll  V.  People,  99  111.  123. 

Or  that  defendant  had  publicly  and  notoriously  been  engaged 
in  the  business  of  murder  by  abortion  for  years. 

People  V.  Hapenow,  236  111.  514. 

Or  on  trial  under  indictment  for  rape,  to  say  that  "if  the 
evidence  be  true,  the  defendant  has  been  as  low  as  the  most 
lecherous  animal  that  ever  crawled  the  earth.'' 

Crocker  v.  People,  213  111.  287. 
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Arguments  and  statements  of  counsel  based  on  the  facts 
appearing  in  the  proof,  or  on  legitimate  inferences  deducible 
therefrom,  do  not  transcend  the  bounds  of  legitimate  debate, 
and  are  not  to  be  discoimtenanced  by  the  courts. 

Crocker  v.  People,  213  111.  287. 

It .  is  a  breach  of  duty,  professional  and  official,  to  make 
remarks  prejudicial  to  the  accused,  where  there  is  no  evidence 
upon  which  to  base  them. 

Baysinger  v.  People,  115  111.  419. 

When  the  issue  of  chastity  is  involved,  the  prosecuting  attorney 
may  not  insinuate  that  court 'records  would  disclose  adversely 
to  defendant's  claim  where  such  records  have  not  been  introduced. 

People  V.  Kingcannon,  276  111.  251. 

It  is  indefensible  for  prosecuting  attorney  to  state  that  accused 
had  tried  to  retain  him  as  his  counsel. 

People  V.  Gra3%  251  111.  431. 

While  counsel  has  the  right,  in  argument  to  the  jury,  to  draw 
any  reasonable  deduction  from  the  facts  proven,  that  they  see 
fit,  and  have  a  right  to  depict  the  defense  in  any  light  that  in  their 
opinion  the  evidence  warrants  and  to  characterize  the  defendant 
and  his  acts  in  any  manner  justified  by  the  evidence,  it  is  improper 
for  counsel  to  direct  his  remarks  personally  to  a  defendant. 

People  V.  Hotz,  261  111.  230. 

Counsel  may  refer  to  demeanor  of  defendant  on  witness  stand, 
but  no  such  reference  should  be  made  to  demeanor  of  defendant 
in  court  room. 

People  V.  Shapiro,  207  App.  130. 

Comments  on  Witnesses: 
Right  in  General 

Attorneys  must  be  allowed  to  make  reasonable  comments  upon 
the  evidence  and  upon  the  bearing  and  conduct  of  the  witnesses 
giving  their  evidence.  The  interests  of  public  justice  require  that 
counsel  should  not  be  subjected  to  any  unreasonable  restrictions 
in  this  regard. 

Illinois  Central  R.  Co.  v.  Beebe,  174  111.  13. 
Chicago  City  Ry.  Co.  v.  Creech,  207  111.  400. 
Appel  V.  Chicago  City  Ry.  Co.,  259  111.  561. 

It  is  the  duty  of  the  lawyer  not  to  abuse  his  position  and  under 
cover  of  his  privilege  as  an  officer  of  court,  to  indulge  in  language 
to  a  defenseless  witness,  which  it  would  not  be  safe,  perhaps, 
to  use  under  other  circumstances. 

Strickland  Co.  v.  Hayes,  94  App.  476. 

Counsel  should  not  unjustly  berate  or  asperse  an  adversary 
witness. 

West  Chicago  St.  Ry.  Co.  v.  Kean,  104  Apo.  147. 


*i94  JURIES  AND  JURY  TRIALS 

Insinuations  that  a  witness  is  a  spy  and  informer  are  improper. 

Field  V.  French,  80  App.  78. 

Baseless  and  reckless  insinuations  against  witnesses  are 
improper. 

Chicago  Union  Trac.  Co.  v.  Faurot,  136  App.  547. 

Personally  addressing  a  witness  and  calling  him  a  "liar"  is 
unprofessional. 

Strickland  Co.  v.  Hayes,  94  App.  476. 

It  is  highly  improper  for  counsel  to  travel  outside  the  record 
for  the  purpose  of  discrediting  witnesses  and  inquire  why  one 
of  them  was  not  present  at  a  given  time,  and  answer  his  own 
inquiry  by  stating  that  witness  committed  larceny  the  night 
before  and  was  locked  up  in  the  calaboose. 

Joliet  St.  Ry.  Co.  v.  Call,  143  111.  177. 

AssaiUng  Credibility: 

— In  General 

Counsel  have  a  right  to  present  to  the  jury  in  argument  the 
inconsistencies  and  contradictions  of  witnesses,  to  comment  on 
their  manner  of  testifying,  their  appearance  upon  the  stapd,  the 
improbability  of  their  statements,  and  anything  else  which  will 
show  that  they  are  mistaken  or  unworthy  of  belief,  and  to 
denounce  a  witness  as  unreliable  or  untruthful  when  subjected 
to  any  of  the  tests  for  determining  his  credibility. 

Chicago  Union  Trac.  Co,  v.  O'Brien,  219  111.  303. 

Counsel  may  assail  the  credibility  of  witnesses  when  it  is 
impeached  by  direct  evidence,  or  by  inconsistency  or  incoherenc)' 
of  their  testimony,  their  manner  of  testifying,  their  appearance 
upon  the  stand  or  by  circumstances. 

Commonwealth  Eire.  Co.  v.  Rose,  214  111.  «;45. 
FoUelt  V.  Illinois  C'cnlral  R.  Co.,  213  App.  62. 

It  is  not  necessary  that  a  witness  be  directly  impeached  before 
his  credibility  mav  be  attacked. 

Chicago  Union  Trp.c.  Co.  v.  O'Brien,  219  111.  303. 

It  is  the  right  of  counsel  to  draw  any  and  all  proper  inference 
arising  from  the  evidence  in  the  case,  tending  to  show  that  the 
testimony  of  witnesses  is  untrue. 

Chicago  Union  Trac.  Co.  v.  O'Brien,  219  111.  303. 
People  V.  Ambach,  247  111.  451. 

If  a  reasonable  inference  arises  from  the  evidence  in  the  case 
that  a  witness  committed  perjury,  or  has  been  bribed,  counsel 
may  so  state  and  argue  to  that  effect  to  the  jury. 

People  V.  Dear,  286  111.  142. 

East  St.  Lotiis.  Con.  Ry.  Co.  v.  O'Hara,  150  111.  580,  (Affg., 
49  App.  282.) 

But  the  charg^e  must  have  a  basis  in  the  evidence. 

Donk  Bros.  Coal  Co.  v.  Tetherington,  128  App.  249. 
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If  the  evidence  during  the  trial  places  either  the  opposing 
party  or  a  witness  in  an  unfavorable  light  before  the  jury, 
whether  counsel  shall  attack  with  the  coarse  bludgeon  of  abuse 
or  the  more  polished  weapon  of  sarcasm,  whether  he  shall 
denounce  or  ridicule,  must  be  left  for  him  to  determine.  The 
court  can  neither  dictate  a  good  argument  nor  prevent  a  bad  one. 

Cartier  v.  Troy  Lumber  Co.,  35  App.  449. 

It  is  proper  for  counsel  to  question  either  the  judgment 
or  credibility  of  witnesses,  but  he  has  no  right  to  insult  or  abuse 
witnesses  or  a  party  without  cause. 

Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 

Attacking  the  reputation  of  a  female  witness  for  the  opposite 
party,  without  any  basis  therefor,  is  grossly  improper. 

Weakley  v.  Mizell,  193  App.  494. 

Characterizing  witnesses  who  attack  the  reputation  of  a  party 
to  the  suit  for  truth  and  veracity,  as  a  "flying  squadron  of 
character  destroyers,"  is  improper. 

Barker  v.  Danville  St.  Ry.  Co.,  193  App.  639. 

— Employees 

The  abuse  of  a  witness  for  the  reason  that  he  is  in  the  employ 
of  a  party,  and  for  that  reason  alone  is  unworthy  of  belief,  is 
uncalled  for  and  grossly  improper. 

Herricks  v.  Chicago  &  E.  I.  R.  Co.,   180    ^pp.  565,    (AflFd., 

257  Til.  264.) 
XN^abash  Ry.  Co.  v.   Billinjrs.  212  111.  37. 
Illinois  Central  R.  Co.  v.  Beebe.  69  App.  363. 
Brzozowski  v.  National  Box  Co.,  104  App.  738. 

It  is  highly  improper  to  charge  that  employees  who  were 
witnesses  for  a  party  would  lose  their  jobs  if  they  told  the  truth. 

Swift  &  Co   V.  RpHPrd.  128  Apn.  181. 

Newell  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  179  App.  497. 

Attacking  witnesses  because  employees,  on  the  ground  that 
they  would  not  dare  to  testify  the  truth  is  highly  prejudicial. 

Upthegrove  v.  Chicapo,  G.  W.  Ry.  Co.,  154  App.  460. 
Chicago  &  Joliet  Flee.  Ry.  Co.  v.  Barrows,  128  App.  11. 

Counsel  may  comment  on  the  fact  that  many  of  a  party's 
witnesses  were  employees. 

Barker  v.  Danvill**  St.  Ry.  Co.,  193  App.  639. 

Yonchlng  for  Witnesses 

Counsel  should  not  personally  vouch  for  his  witnesses.  He 
has  no  right  to  throw  the  weight  of  his  character  and  standing 
into  the  scale  in  favor  of  the  witnesses  on  his  side. 

Appel  V.  Chicago  City  Ry.  Co.,  259  111.  561. 

Nor  may  he  do  likewise  in  discrediting  an  adversary  witness. 

Chicago  St.  Ry.  Co.  v.  Kean,  104  App.  147. 
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Counsel  may  argue  the  various  motives  which  affect  the  credi- 
bility of  witnesses  and  direct  the  attention  of  the  jury  to  anything 
that  reasonable  men  might  think  would  lead  a  witness  either  to 
color  his  testimony  or  withhold  the  entire  truth.  He  should  not, 
however,  advance  his  private  opinions,  as  that  would  be  encroach- 
ing the  province  of  the  jury. 

Chicago  &  Joliet  Elec.  Ry.  Co.  v.  Barrows,  128  App.  11. 

Adversary  Counsel 

Criticism  of  an  attorney  for  his  appearance  as  counsel   in 

litigation  is  improper. 

Thompson  v.  Hoppert,  120  App.  588. 

It  is  improper  in  argument  to  charge  adversary  counsel  with 
being  hired  to  perpetrate  a  fraud  and  that  such  counsel  is  trying 
not  to  do  justice  but  to  wrong  a  fellow  citizen  in  the  interests 
of  his  clients  because  they  are  rich  and  can  pay. 

Chicago  &  E.  I.  R.  Co.  v.  Gamer,  83  App.  118. 

Counsel  should  not  be  charged  with  stooping  to  rotten  methods 
to  put  up  a  defense. 

Eilers  v.  Peoria  Ry    Co.,  200  App.  487. 

Conduct  of  counsel  in  seeking  to  render  ineffective  remarks 
of  opposing  counsel,  by  making  him  appear  ludicrous  is  highly 
improper. 

Parlin  &  OrendorflF  v.  Scott,  137  App.  454. 

Comments  on  the  \vithdrawal  of  adversarv  counsel  from  the 
case  on  trial  are  improper. 

DiifF.n  V.  People,  107  111.  113. 

Failure  to  Testify: 

Criminal  Actions: 

— :In  General 

A  defendant  in  any  criminal  case  or  proceeding  shall  only 
at  his  own  request  ht  deemed  a  competent  witness,  and  his  neglect 
to  testify  shall  not  create  any  presumption  against  him,  nor  shall 
the  court  permit  any  reference  or  comment  to  be  made  to  or 
upon  such  neglect. 

Sec.  6,  div.  13,  ch   .38,  Rev.  Star. 

Par.  4123,  vol.  2,  Jones  &  Addington. 

The  statute  prohibits  reference  to  or  comment  upon  the  neglect 
of  a  defendant  in  a  criminal  case  to  testify  and  the  disregard 
of  this  statute  is  reversible  error. 

People  V.  Annis,  261   111.  157. 
People  V.   McMahon.  244  111.  45. 
Boone  y.  People,  148  111.  440. 
Quinn  v.  People,  123  111.  333. 
Austin  V.  People,  102  III.  261. 
Anjielo  V.  Peonle,  q6  111.  20Q. 
MrDonald  v.  People.  126  III.  iqo. 
Gilmore  v.  People,  ^7  App.  128. 
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Counsel  can  not  comment  on  failure  of  defendant  to  prove 
good  character. 

People  V.  Haas,  293  111.  274. 

Indirect  or  covert  references  to  the  neglect  of  the  defendant 
to  go  upon  the  witness  stand  may  be  as  prejudicial  to  his  rights 
as  a  direct  comment  upon  such  neglect. 

Watt  V.  People,   126  111.  9. 

Whether  such  comments  are  intentional  or  inadvertent  can 
make  no  difference. 

Quinn  v.  People,  123  111.  333. 
Angelo  V.  People,  96  111.  209. 

It  is  highly  improper  to  comment  upon  or  call  attention  to 
the  fact  that  the  defendant  in  a  criminal  case  has  not  testified 
in  his  own  behalf. 

People  V.  Donaldson,  255  111.  19. 
People  V.  Bell,  212  App.  144. 

Counsel  should  studiously  avoid  all  allusions  to  the  subject. 
Baker  v.  People,  105  111.  452. 

The  fact  that  counsel  is  stopped  by  the  court  and  the  jury 
directed  to  disregard  that  portion  of  the  argument  can  not  cure 
the  wrong  done.  His  words  have  found  a  lodgment  in  the  minds 
of  the  jury,  spent  their  force  and  subserved  the  purpose  for 
which  they  are  uttered  and  it  is  idle  to  talk  about  removing  their 
effect  upon  a  jury  by  a  mere  declaration  that  they  were  improper. 

Quinn  v.  People,  123  111.  333. 
Angelo  V.  People,  96  111.  209. 

— Can  Not  Preclude  All  Comment 

It  does  not  necessarily  follow  that  every  reference  to  the  law 

on  the  subject  is  prohibited. 
Watt  V.  People,  126  111.  9. 

The  true  test  is,  is  the  reference  intended  or  calculated  to  direct 

the  attention  of  the  jury  to  the  defendant's  neglect  to  avail 

himself  of  his  legal  right  to  testify. 
Watt  V.  People,  126  111.  9. 

By  refusing  to  testify,  a  defendant  can  not  prevent  the  prose- 
cuting attorney  from  commenting  upon  the  evidence  and  pointin^^ 
out  to  the  jury  the  legitimate  conclusions  to  be  drawn  therefrom. 

Lipscy  V-  People,  227  111.  364. 

Coimsel  may  properly,  for  the  purpose  of  argument  to  the 
jury,  state  what  facts  he  understands  not  to  be  denied. 

Bradshaw  v.  People,   153  111.   is6. 

It  could  not,  in  justice  to  the  people,  he  a  rule  established 
that  because  a  defendant  introduces  no  evidence,  whether  it  be 

32 
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the  testimony  of  some  other  person  or  of  himself,  a  state's 
attorney  is  precluded  from  presenting  the  evidence  tp  the  jury 
as  wholly  uncontradicted. 

People  V.  Spira,  264  111.  243. 

He  has  a  right  to  state  that  the  defense  has  made  no  denial 
of  certain  facts  that  were  proved  by  the  state  and  to  argue  to 
the  jury  the  full  force  of  the  facts  proved  by  the  state. 

People  V.  Miller,  278  111.  490. 

A  State's  attorney  has  a  right  to  refer  to  and  comment  on 

the  testimony  of  the  witnesses   for  the  prosecution,   and  call 

the  jury*s  attention  to  the  fact,  where  such  is  the  fact,  that  the 

testimony  has  not  been  contradicted  or  disputed,  even  though 

the  defendant  is  the  only  person  who  was  in  a  position  to  have 

disputed  such  testimony. 

People  V.  McMahon,  244  III.  45. 
Bradshaw  v.  People,  153  111.   156. 

The  slate  has  a  right  to  refer  to  and  comment  upon  facts  as 
testified  to  by  witnesses,  as  being  unexplained  by  the  defense. 

People  V.  Clement,  285  111.  614. 
People  V.  Donahoe,  279  111.  411. 

Or  that  the  evidence  of  a  witness  detailing  a  conversation  has 
not  been  denied. 

People  V.  Donaldson,  255  III.   19. 

It  is  improper  in  calling  attention  to  undisputed  testimony  to 
make  use  of  the  privilege  for  the  purpose  of  covertly  calling  the 
jury's  attention  to  the  fact  that  the  defendant  himself  had  not 
taken  the  witness  stand  to  deny  the  testimony. 

People  V.  McMahon,  244  111.  45. 
People  V.  Donahoe,  279  111.  411. 

It  is  legitimate  argument  that  no  evidence  had  been  offered  by 
the  defendant  sufficient  to  show  that  he  was  incapable  of  forming 
the  intent  charged. 

People  V.  Osborne,  278  111.  104. 

Statement  by  counsel  that  there  was  no  evidence  to  contradic^ 
state's  case,  when  int  truth,  there  is  no  such  evidence,  is  not  an 
unwarranted  reference  to  defendant's  failure  to  testify. 

People  V.  Clement,  285  111.  614. 

A  state's  attorney  may  call  attention  to  proven  former  state- 
ments or  admissions  made  by  defendant  though  he  has  not  testi- 
fied on  the  trial. 

Linsey  v.  People,  227  111.  364. 
Miller  v.  People,  216  111.  309. 

— Allusions  by  Counsel  for  Defendant 

Reference  is  not  reversible  error  if  in  reply  to  comment  or 
previous  allusion  made  by  defendant's  counsel,  or  where  the 
counsel  for  defendant  later  in  the  argument  calls  the  attention 


AKGUMENT  OF  COUNSEL  498 

of  the  jury  to  the  fact  that  his  client  did  not  testify  in  his  own 
behalf  as  a  witness  during  the  trial. 

Lipsey  v.  People,  227  111.  364. 
Clefford  v.  People,  229  111.  633. 
Mash  V.  People,  220  111.  86. 

— ChaMenge  in  Opening  Statement 

It  is  improper  for  the  prosecutor  in  his  opening  statement  to 
challenge  the  defendant  to  take  the  witness  stand.  If  defendant 
does  not  testify,  the  words  of  the  prosecutor  are  calculated  to 
cause  the  jurors  to  dwell  upon  the  defendant's  failure  to  testify 
precisely  as  though  some  comment  had  been  made  after  the  close 
of  the  testimony. 

Clefford  v.  People,  229  111.  633. 

— Duty  of  Court 

It  is  the  duty  of  the  trial  court  in  all  criminal  trials  when  the 
defendant  does  not  testify  in  his  own  behalf,  to  see  to  it  that 
the  mandate  of  the  statute  is  strictly  enforced. 

Watt  V.  People,   126  III.  9. 
McDonald  v.  People,  126  III.  150. 

— When  Guilt  Clear 

But  where  proofs  of  guilt  are  so  clear  and  conclusive  that  the 
court  can  sav  affirmatively  the  accused  could  not  have  been 
harmed  from  that  cause,  it  is  not  fatal. 

People  V.  Michael,  280  III.  11. 
Austin  V.  People.  102  111.  261. 
Cf.  Annis  v.  People,  261  111.  15;. 

CItU  Action: 

— Party  to  Suit 

The  omission  of  a  party  to  testify  in  a  case  is  proper  subject 
for  comment  by  counsel  and  his  right  to  do  so  can  not  be  taken 
away  by  the  court  upon  the  ground  of  an  agreement  between 
counsel,  had  before  the  trial  begun  that  such  party  would  not 
testify.  Were  the  rule  otherwise,  a  party  possessing  a  knowledge 
of  facts  unfavorable  to  his  side  of  the  case,  might  always  shield 
his  omission  to  testify  from  criticism  by  stipulating  with  the 
court  in  advance  that  he  will  not  offer  himself  as  a  witness  on 
the  trial. 

Hurd  V.  Marple,  10  App.  418. 

The  statute  which  forbids  comment  upon  the  defendant's 
failure  to  testify  in  his  own  behalf  has  no  application  to  civil 
proceedings  for  violation  of  ordinances. 

City  of  Chicago  v.  Everleigh,  162  App.  623. 

— Incompetent  Witness 

It  is  unfair  for  an  attorney  to  predicate  an  argument  on  the 
failure  to  testify  by  a  party  Vvho  is  incompetent  as  a  witness,  and 
against  whom  he  has  made  an  obiection. 

r.:  venscroft  v.  Stiill,  280  III.  406. 
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— Attorney  in  Cause 
Argument  should  not  be  made  calling  attention  to  the  failure 
of  an  attorney,  who  is  a  member  of  a  firm  representing  the 
adverse  party,  to  testify. 

Ravenscroft  v.  StuU,  280  111.  406. 

Failure  to  Call  Witness: 

Criminal  Action 

The  general  rule  is  that  the  omission  or  failure  of  a  defendant 
in  a  criminal  prosecution  to  call  as  witnesses  those  who  could 
testify  of  their  own  knowledge  to  material  facts  raises  no  pre- 
sumption of  law  that  if  called  they  would  have  testified  unfavor- 
ably to  him  but  the  jury  may  consider  his  failure  to  produce 
or  to  endeavor  to  produce  such  witnesses  as  a  circumstance  in 
determining  his  guilt,  provided  it  is  manifest  that  it  is  within 
the  power  of  the  accused  to  produce  such  witnesses  and  that 
witnesses  are  not  accessible  to  the  prosecution. 

People  V.  Mundy,  280  111.  32. 

Cf.  People  V.  Donahoe,  198  App.  i. 

But  if  the  alleged  witness  is  a  co-defendant  or  equally  acces- 
sible to  production  by  the  state,  the  failure  of  defendant  can 
not  be  argued  to  the  jury  as  creating  any  presumption  against 
him. 

People  V.  Mundy,  280  111.  32. 
People  V.  Blumeiiberg,  271   II!.  180. 

CItII  Action 

Counsel  may  properly  comment  upon  the  fact  that  party  did 
not  call  an  employee  who  had  special  knowledge  of  the  matter 
in  controversy. 

Consolidated   Coal  Co.  of   St.  Louis  v.   Scheiber,   167   111.  539. 
Lebanon  C.  M.  Assn.  v.  Zerwick.  yy  App.  486. 

Comoients  on  the  absence  of  witnesses  related  to  the  parties 
to  the  suit,  who  are  shown  to  have  knowledge  of  the  case,  is 
proper,  but  comments  concerning  the  absence  of  parties  not 
shown  to  know  anything  about  the  case  is  not  permissible. 

Marriaii^e  v.  Electric  Coal  Co,   176  App.  451. 

As  adversary  counsel  may  comment  on  failure  to  call  witness, 
absence  of  such  witness  may  be  explained  by  opposing  counsel. 

King  V.  Swanson,  216  App.  294. 

It  is  not  improper  for  counsel  to  state  that  he  is  at  a  sad 
disadvantage  in  the  case  because  of  his  client's  absence,  proof 
of  such  fact  being  in  the  record. 

Smith  V.  Swigart,  149  App.  21. 

But  where  an  attorney  for  an  absent  party  has  commented 
on  his  inability  to  be  present,  in  such  a  way  as  to  arouse  the  sym- 
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pathy   of   the   jury,    severe    language   employed   by   adversary 
counsel,  used  to  meet  it,  can  not  be  condemned. 

Poole  V.  Lansdon,  183  App.  609. 

It  is  not  proper  for  counsel  to  refer  to  a  fact  that  witnesses 
for  a  party  were  present  in  the  court  room  and  not  called,  with- 
out evidence  of  that  fact  appearing  in  the  record. 

American  Steel  Foundries  v.  Kistner,   136  App.  48. 

Or  for  counsel  to  state  that  he  could  not  call  as  a  witness  a 
physician  who  had  attended  him,  because  the  physician  demanded 
an  exorbitant  amount  for  testifying.  The  process  of  the  court 
can  secure  the  attendance  and  testimonv  of  the  witness. 

American  Malting  Co.  v.  Lelivelt,  loi  App.  320. 

SuppreBsion  of  Evidence 

Counsel  may  comment  on  the  suppression  of  evidence. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Scheiber,  167  111.  539. 

Winchell  v.  Edwards,  57  111.  41. 

Illinois  M.  F.  In.s.  Co.  v.  Malloy,  50  111.  419. 

Pittsburgh,  Ft.  W.,  &  C.  Ry.  Co.  v.  Callaghan,  50  App.  677. 

Flight  of  Co-defendant 

Prosecution  can  not.  in  trial  for  conspiracy,  show  absence  of 
co-defendant  and  argue  from  it  that  he  had  sought  safety  in 
flight.  While  the  acts  and  declarations  of  a  co-defendant  during 
the  existence  of  the  conspiracy  are  competent,  no  act  or  declara- 
tion before  the  beginning  of  the  conspiracy,  or  after  its  termi- 
nation, may  be  argued  on  the  separate  trial  of  a  co-conspirator. 

People  V.  Blumenberg,  271   111.  180. 
People  V.  Bundy,  295  111.  322. 

Urging  Conviction 

Counsel  have  a  right  to  dwell  upon  the  evil  results  of  crime 
and  to  urge  the  fearless  administration  of  the  law. 

Sanders  v.  People,  124  111.  218. 

The  prosecuting  attorney  goes  beyond  his  duty  when  he  seeks 
to  secure  a  verdict  by  unfair  arguments.  They  should  not  be 
allowed,  for  if  the  case  for  the  prosecution  is  clear,  such  argu- 
ments are  unnecessary;  if  not  clear,  a  verdict  procured  by  the 
use  of  them  will  not  be  permitted  to  stand. 

People  V.  McCombie,  274  III.  600. 
Fox  V.  People,  95  111.  71. 

lUustration  and  Reference  to  Historic  Cases 

Counsel  should  be  free  to  argue  a  case,  make  illustration  and 
draw  any  legitimate  deduction  or  inference  from  the  testimony. 

Chicago  &  Joliet  Elec.  Ry.  Co.  v.  Barrows.  128  App.  11. 

With  respect  to  the  illustrations  with  which  counsel  shall  be 
allow-ed  to  embellish  their  arguments,  it  is  impossible  to  lay 
down  any  fixed  rule.  In  general,  arguments  should  be  confined 
to  the  evidence  given  to  the  jury,  and  the  principles  of  law 
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claimed  to  be  applicable  thereto.  But,  in  discussing  these,  the 
motives  to  duty,  the  causes  that  may  be  supposed  to  control  human 
action  under  different  circumstances,  and  the  probabilities  or 
reasonableness  of  this  or  that  theory  as  tested  by  human  experi- 
ence, necessarily  may  be  considered. 
Bullinger  v.  People,  95  111.  394. 

Illustrations  drawn  from  well-known  historical  facts  are  not 
out  of  place  when  used  merely  for  the  purpose  of  explaining 
or  emphasizing  the  bearings  of  the  evidence. 

Sanders  v.  People,   124  111.  218. 

There  is  no  prohibition  against  an  attorney  referring  to 
historical  or  well-known  criminal  cases. 

Siebert  v.  People,  143  111.  571. 
Gallagher  v.  People,  211  111.  15S. 
Sanders   v.  People.   124  111.  2i3. 

Local  Cases 

Known  facts  may  be  referred  to  by  way  of  illustration  and 
the  jury  may  be  called  on  to  sustain  the  laws;  and  where  it 
is  a  matter  of  notoriety  that  crime  of  the  same  kind  in  the  county 
has  gone  unpunished,  the  fact  may  be  referred  to. 

Siebert  v.  People,  143  111.  571. 
Bullinger  v.  People,  95  III.  394. 

And  it  is  not  improper  for  the  state's  attorney  to  insist  that 
defendants  thous^ht  thev  corJd  remove  the  deceased  bv  the  use 
of  arsenic  and  cover  up  their  crime  and  escape  punishment  as 
others  had  done  in  that  communitv. 

Siebert  v.  Peonle,  Lt3  HI.  571 

Cf.  People  V.  Chrfrikas,  295  III.  222. 

Approval  of  Public 

It  is  improper  for  counsel  to  make  appeals  to  the  approval 
or  disapproval  of  the  public  as  a  consideration  to  weigh  with 
the  jury. 

Lake  Eric  &  W.  R.  Co.  v.  Middleton,  142  111.  550. 
UDthcj::rovc  v.  Chicago  G.  \V.  Ry.  Co..  154  App.  460. 
Eilers  v.  Peoria  Ry.   Co.,  200  App.  487. 

Reference  to  opinions  of  l^y-standers  or  those  in  attendance 
on  the  trial  is  iniproDer. 

Diiffin   V.   People,   107  111.   113. 

Personal  Knowledge  of  Juror 

Counsel  has  no  right  to  argue  urging  a  verdict  upon  what 
jurors  know.  Jurors  may  test  the  truth  and  weight  of  the 
evidence  bv  their  knowledi^e  and  extDerience  but  their  verdict 
must  I)e  based  on  the  evidence  and  not  on  what  they  know  outside 
the  evidence. 

Rafter  v.  Chicaj;o  City  Ry.  Co.,  139  App.  81. 
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Arguments  which  seek  to  inflame  the  passion  and  prejudice 
of  a  jury,  by  reference  to  matters  of  common  knowledge,  which 
are  outside  of  the  issue,  are  undoubtedly  without  right. 

People  V.  Adams,  289  III.  339. 

Chicago  St.  Ry.  Co.  v.  Reddick,  139  App.  160. 

Excusal  of  Juror 

It  is  improper  for  counsel  to  say  to  jury  that  the  other  side 
had  excused  a  juror  because  the  excused  juror  had  employed 
deceased,  knew  him,  etc. 

Ohio  &  M.  Ry.  Co.  v.  Wangelin,  152  111.  138. 

Or  that  party  had  excluded  jurors  except  of  a  certain  religious 
faith. 

Wcllman  v.  Wellman,  191  App.  514. 

Addressing  Juror  by  Name 

Reference  to  jurors  by  name,  is  highly  improper. 

Poole  V.  Lamsden,  183  App.  609. 

Or  to  propound  questions  to  them  and  to  receive  answers 
to  such  questions. 

Chicago  &  A.  R.  Co.  v.  Pillsbur>',  123  111   9. 

Requests  as  to  Memoranda 

Courts  should  not  countenance  the  practice  of  permitting 
attorneys  in  arguing  a  case,  to  get  jurors  to  take  paper  and 
pencil  and  take  down  his  calculations  of  amounts  and  to  permit 
such  memoranda  to  be  taken  to  the  jury  room  to  be  used  in 

finding  their  verdict. 

Indianapolis  &  St.  L.  R.  Co.  v.  Miller,  71  111.  463. 
Ettelsohn  v.  Kirkwood,  23  App.  103. 

Pencil  Diagram 

A  pencil  diagram  drawn  from  observation  and  not  mathe- 
matically correct,  tending  to  represent  the  location  or  things  in 
controversy,  may  be  used  in  argument  as  a  means  of  illustration 
and  need  not  be  introduced  in  evidence. 

Lake  Street  "^^1    R.  To    v    R-»r-^'--';,  200  TH.  628. 
Brown  v.  Galesburg  P.  B.  &  T.  Co.,  132  111.  648. 

Stenographic  Report 

Court  should  refuse  to  allow  stenographer's  notes  to  be  read 
to  the  jury  to  refresh  the  jury's  mind  as  to  what  the  evidence 
was. 

Westpate  v.    Aeschenbrenner,  39  App.   263. 
Heide  v.  Schubert,  166  App.  586. 

Nor  from  any  other  memorandum  or  report  made  of  it  during 
the  trial. 

Heide  v.  Schubert,  166  App.  586. 
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The  matter  of  so  reading  rests  in  the  sound  discretion  of 
the  court. 

Baker  v.  Illinois  Central  R.  Co.,  i6i  App.  521. 
Ganguzza  v.  Sampsell,  184  App.  34. 

But  if  opposing  counsel  in  his  address  reads  what  he  claims 
to  have  written  down  as  a  statement  of  the  witness  at  the  time 
it  was  given,  counsel  may  read  from  a  stenographic  report  of 
the  testimony  of  the  same  witness. 

Heide  v.  Schubert,  166  App.  586. 

Newspaper  Article 

A  newspaper  article,  if  improper  as  an  item  of  evidence,  can 
not  be  read  to  jury  for  any  purpose. 

Chicago  &  A.  R.  Co.  v.  Bragonier,  13  App.  467. 

Passi<m  and  Prejudice: 
In  General 

In  justice  to  both  parties,  it  is  essential  that  the  jury  \x 
impartial  and  that  it  be  left  free  to  determine  the  matters  in 
controversy,  without  any  appeal  to  the  passion  or  prejudice  of 
its  members. 

McCoy  V.  Chicago  &  A.  R.  Co.  268  111.  244. 

Impassioned  appeal  to  the  emotions  of  the  jury  with  the 
deliberate  purpose  to  arouse  s}-mpathy  and  excite  prejudice,  is 
a  kind  of  argument  that  can  not  l:»c  justified. 

Bale  V.  Chicajro  Junction  R.  Co.,  259  III.  476. 

Iwerything  having  a  tendency  to  prejudice  or  influence  a  jury 
in  their  deliberations,  which  was  not  lawfullv  admissible  in  evi- 
dence,  on  the  trial  of  the  cause,  should,  so  far  as  possible,  be 
kept  from  coming  to  their  knowledge  during  the  trial. 

Chicago  City  Ri'.  Co.  v.  Gregory,  221  111.  5(;!. 

Counsel,  in  their  addres.ses  to  the  jury,  especially  in  that  class 
of  cases  in  which  it  is  well  understood  that  their  clients  have 
the  ready  sympathy  of  the  jury,  should  confine  their  discussion 
to  the  evidence  in  the  particular  case  and  avoid  intemperate  and 
extravagant  statements  of  matters  not  pertinent  and  which  are 
calculated  to  arouse  the  prejudice  and  passion  of  jurors  and  lead 
to  unjust  results. 

Lake  Shore  &  M.  S.  Ry.  Co.  v.  May,  33  App.  366. 

Hcrkimf^r  v.  Sh'";'.  21   Apn.  85. 

North  Chicago  City  Ry.  Co.  v    Southwick,  66  App.  241. 

The  whole  purpose  of  the  law  to  obtain  a  trial  by  a  fair  and 
impartial  jurv  is  defeated  if  arnonl  to  their  r>a«;sions  and  preju- 
dices are  to  l)e  nermitted  during  the  course  of  the  trial. 

Eliers  v.  Peoria  Ry.  Co.,  200  App.  487. 
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Arguments  which  are  an  appeal  to  sympathy,  passion  and 
prejudice  must  be  discountenanced. 

Englund  v.  Mississippi  Valley  Trac.  Co.,  139  App.  572. 

Inflamatory  Statements: 

Attorney  has  no  right  to  indulge  in  violent  or  inflamatory 

language,  for  the  purpose  of  arousing  the  prejudice  and  passions 

of  the  jury. 

Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 
Bishop  V.  Chicago  Junction  Ry.  Co.,  289  111.  63. 

Remarks  by  counsel,  the  only  purpose  and  effect  of  which 
is  to  inflame  the  minds  of  the  jury,  are  always  to  be  condemned. 

West  Chicago  St.  Ry.  Co.  v.  Annis,  165  111.  475. 
Elgin,  1.  «r  E.  K.  Co.  v.  Fletcher,  128  111.  619. 
Chicago  Union  Trac.  Co.  v.  Lanth,  216  111.  176- 
Chicago  Union  Trac.  Co.  v.  Arnold,  131  App.  599. 
Parlin  &  Orendorff  v.  Scott,  137  App.  454. 
Swinosynski  v.  Kelly  Coal  Co.,  146  App.  120. 
West  Chicago  St.  Ry.  Co.  v.  McKeating,  68  App.  437. 
Chicago  &  E.  I.  R   Co.  v.  Garner,  83  App.  118. 
Chicago  City  Ry.  Co.  v.  Math,  114  App.  350. 

Inflamatory  argument  and  appeals  to  the  passion  or  prejudice 

of  a  jury  are  highly  improper. 

West  Chitago  St.  Ry.  Co.  v.  Knieger,  68  App.  450. 
Upthegrove  v.  Chicago,  G.  W.  Ry.  Co.,  154  App.  460. 
Lowman  v.  Danville  St.  Ry.  Co,  161  App.  582. 

Courts  can  not  indorse  the  actions  of  attorneys  which  are 
calculated  to  inflame  the  minds  of  the  jury. 

Elward  v.  Illinois  Central  R.  Co.,  184  App.  107. 
Lisenburg  v.  St.  Louis  S.  Ry.  Co.,  184  App.  395. 
Fischer  v.  Midland  Cas.  Co.,  189  App.  486. 
Trainor  v.  Baker,  195  App.  216. 

Arguing  that  defendant's  witnesses  were  accustomed  to  similar 
accidents  is  improper. 

North  Chicago  St.  Ry.  Co.  v.  Burgess,  94  App.  337. 

Charging  that  railroad  crossing  in  populous  city  was  a  "dirty 
death  trap,"  and  that  employees  of  defendant  were  asleep  or 
drunk,  is  highly  improper. 

Wabash  R.  Co.  v.  Mahoney,  79  App.  53. 

An  argument  that  defendant  crippled  its  employees  and  threw 
them  back  on  the  citizens  of  the  county,  to  become  public  charges, 
is  clearly  improper. 

Swinosnyski  v.  Kelly  Coal  Co.,  146  App.  120. 

It  is  improper  for  counsel  to  seek  to  arouse  the  passion  or 
prejudice  of  a  jury  by  reference  to  the  character  and  value  of 
the  jewelry  and  dress  of  a  party  who  has  testified  as  a  witness. 

P^mery  Dry  Goods  Co.  v.  DeHart.  130  App.  244. 

It  is  not  proper  for  counsel  to  seek  to  inflame  the  passions 
and  prejudices  of  the  jury  by  interjecting  into  his  argument  to 
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them  a  statement,  without  foundation  in  the  evidence  or  justi- 
fication from  the  circimistances,  such  as  **I  have  no  fault  to  find 
with  the  railroad  company,  except  they  will  murder  people, — 

will  kill  innocent  women  and  children  sometimes/' 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Story,  63  App.  239. 

Improper  for  counsel  to  remark  that  "breweries  expect  to 
pay  damages  of  this  kind  and  figure  on  it  in  estimating  their 
profits." 

Eggcrs  V.  Hardwick,  155  App.  254. 

It  is  improper  to  state  that  suit  was  blackmailing  conspiracy 
or  that  judgment  was  to  be  divided  between  attorney  and 
witnesses. 

Chase  v.  City  of  Chicago,  20  Afp.  274. 

Even  though  arguments  of  counsel  tend  to  unduly  excite  preju- 
dice and  passion  of  the  jury,  they  are  not  improper  if  based 
upon  the  evidence  and  refer  to  conditions  which  are  shown  to 
exist.  Such  comments  may  be  warranted. 

Mahoney  v.  Goldblatt,   163  App.  563. 

If  there  is  basis  in  the  evidence,  attorney  may  argue  that 
defendant  was  attempting  to  starve  plaintiff  into  a  settlement. 

Gibson  v.  Fidelity  ana  Cas.  Co.  of  New  York,  232  111.  49. 
Duly  of  Court 
Courts  should  not  hesitate  to  use  their  authority  to  restrain 
all  efforts  of  attorneys  to  obtain  verdicts  by  using  unfair  means 
and  making  remarks  outside  the  evidence,  calculated  only  to 
arouse  the  passions  and  prejudice  of  the  jury. 

South  Chicago  St.  Ry.  Co.  v.  Annis,  165  III.  475. 
Chicago  Union  Trac.  Co.  v.  Laiith,  216  111.  176. 
Angelos  v.  Pelias,  150  Apo.  527. 
Chicago  &  E.  R.  Co.  v.  Binkopski,  ^2  App.  22. 

Where  there  is  much  reason  to  fear  that  verdict  is  not  the 
result  of  a  dispassionate  consideration  of  all  the  evidence,  argu- 
ment to  the  jury  is  material,  and  if  remarks  and  statements 
wholly  outside  of  the  case  and  not  justified  by  the  evidence,  cal- 
culated to  inflame  the  minds  of  the  jury,  are  made,  it  is  ground 
for  reversal. 

Raggio  V.   People,   135  111.  533. 
People  V.  Miller,  292  111.  318. 

The  effectual,  and  perhaps  the  only  practicable  remedy  in 
ordinary  cases,  is  for  the  trial  court  to  visit  the  penalty  of  a  new 
trial  upon  the  counsel  who  attempt  to  subvert  justice  by  appeals 
to  the  sympathies  and  prejudices  of  a  jury  in  trials  where  such 
feelings  may  be  easily  aroused,  and  trial  courts  should  not  hesi- 
tate to  use  their  authority  in  such  regard.  It  is  often  a  matter 
of  extreme  difficulty  for  counsel,  whose  cause  is  thought  to  be 
offended  against  on  such  occasions,  to  determine  upon  the  risk 


ARGUMENT  OF  COUNSEL  507 

of  an  interference  and  wrangle  over  such  matters  in  the  presence 
of  the  jury.  If,  however,  the  trial  judge  does  not  interpose, 
as  he  properly  may  without  being  called  upon,  during  the  trial, 
it  should,  and  doubtless  will,  always  be  his  duty  on  a  motion  for 
a  new  trial,  if  he  believes  that  any  improper  element  has  been 
worked  into  the  case  by  unfair  and  prejudicial  appeals  to  the 
jury,  to  award  a  new  trial,  if  for  such  prejudicial  matter  one 
be  asked. 

North  Chicago  St.  R.  Co.  v.  Leonard,  67  App.  603. 

A  ruling  does  not  always  remove  the  ill  effect  of  misconduct 
of  counsel. 

Bishop  V.  Chicago  Junction  Ry.  Co.,  289  111.  63. 
McCoy  V.  Chicago  &  A.  R.  Co.,  268  111.  244. 
Appel  V.  Chicago  City  Ry.  Co.,  259  111.  561. 
People  V.  Miller,  292  III.  318. 

Abuse 

Extremely  abusive  language  towards  a  party  to  the  suit  must 
be  strongly  condemned. 

Herkimer  v.  Shea,  21  App.  85. 

Great  care  should  be  exercised  to  refrain  from  indulging  in 
excessive  invective  and  epithets. 

White  V.  Moran,  134  App.  480. 

Violent  and  extravagant  language  is  always  open  to  criticism, 
and  should  be  avoided. 

Johnson  v.  Chicago  City  Ry.  Co.,  174  App.  148. 

Counsel  should  suppress  exhibitions  of  personal  animosity. 

Hawes  v.  People,  129  111.  123. 

Casting  imputation  of  unlawful  conduct  on  a  party,  where 
immaterial  to  the  issue  and  where  evidence  has  been  excluded, 
is  improper. 

Tole  V.  Tole,  149  App.  311. 

Counsel  must  be  mindful  that  a  witness  is  where  he  is  because 
the  law  requires  it,  and  because  he  can  not  resent  insulting  things 
affords  no  justification  for  abuse. 

Chicago  City  Ry.  Co.  v.  Barron,  57  App.  469. 

In  argument,  a  lawyer  ought  not  to  unjustly  berate  or  asperse 
an  adversary  witness. 

Sixby  V.  Chicago  City  Ry.  Co.,  178  App.  218. 
West  Chicago  St.  Ry.  Co.  v.  Kean,  104  App.  147. 

It  is  the  duty  of  the  trial  court  to  require  counsel  to  keep 
alw^ays  within  the  bounds  of  propriety  and  to  be  mindful  of 
the  rights  of  others  who  are  not  permitted  in  that  presence  to 
make  reolv. 

Chicago  &  A.  R.  Co.  v.  Pillsburg,  123  111.  9. 
Strickland  v.  Hayes,  94  App.  476. 
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Corporations 

There  is  enough  natural  and  inherent  prejudice  in  the  minds 
of  jurors  against  railroads  and  other  corporations,  without 
having  it  augmented  by  direct  and  improper  appeals,  calculated 
to  arouse  the  sympathy,  passion  or  prejudice  of  jurors.  A  lawyer 
who  tries  his  case  in  a  proper  manner,  observing  the  ethics  of 
the  profession,  is  at  a  great  temporary  disadvantage  when  trying 
a  cause  against  counsel  who  resort  to  improper  language  to  obtain 
a  verdict.  \'erdicts  thus  obtained  generally  are  and  alw^ays 
should  be  short  lived. 

Illinois  Central  R.  Co.  v.  Seitz,  iii  App.  242. 
Parlin  &  Orendorff  v.  Scott,  137  App.  455. 
Eilers  v.  Peoria  Ry.  Co.,  200  App.  487. 

Justice  as  applied  by  courts,  finds  its  most  efficacious  support 
in  absolute  respect  for  law,  and  observes  a  just  proportion  by 
comparing  one  person  or  fact  with  another,  so  that  neither  shall 
be  unequal  in  the  particular  transaction  at  issue. 

Porter  v.  Day,  44  App.  256. 

No  reference  should  be  made  to  corporations  in  general. 

Swengel  v.  La  Salle  Co.  Coal  Co.,  182  App.  623. 

Remarks  attacking  corporations  generally  in  such  a  manner 
as  to  incite  prejudice  in  minds  of  jury,  are  improper. 

Quincy  G.  &  E.  Co.  v.  Baumann,  203  111.  2gK. 
Swift  &  Co.  V.  Renard,  128  App.  181. 
Simpson  v.  Peoria  Ry.  Co.,  179  App.  307. 
Chicago  &  A.  R.  Co.  v.  Pelligreen,  59  App.  558. 

Mere  abuse  of  a  defendant  corporation  is  not  argument  and 
should  not  be  permitted. 

Chicago  Union  Trac.  Co.  v.  Lanth,  216  111.  176. 

An  appeal  to  prejudice  against  corporations,  foreign  capital- 
ists, and  the  invasion  of  private  rights  is  improper. 

Peoria,  B.  &  C.  Trac.  Co.  v.  Vance.  234  111.  36. 
Chicago  &  A.  R.  Co.  v.  Scott,  232  111.  419. 

Criticism  of  corporations  as  lacking  in  humane  motives  is 
improper. 

Swift  &  Co.  V.  Rutkowski,  82  App.  108. 

Counsel  should  not  be  permitted  to  attack  corporations  by 
appeals  to  passion  and  prejudice. 

Monmouth  M.  &  M.  Co.  v.  Erling,  148  111.  521. 
Ohio  &  M.  Ry.  Co.  v.  Cullison,  40  App.  67. 
Bissel   V.  Kerens  Co.,   159  App.  8. 

A  remark  that  "for  more  than  twenty  years  I  have  stood  as 
a  humble  advocate  of  the  people  against  the  power  of  such 
monopolies  as  these."  is  culpably  out  of  place,  in  violation  of 
professional  duty  and  should  m.eet  rebuke. 

Chicago  &  A.  R.  Co.  v.  Johnson,  116  111.  206. 
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Counsel  should  not  state  that  the  defendant  was  a  corporation 
and  had  means  of  getting  witnesses  and  investigating  cases  which 
the  plaintiff  did  not  possess. 

Barker  v.  Danville  St.  Ry.  Co.,  193  App.  639. 

Counsel  may  arraign  and  condemn  the  acceptance  of  an 
ordinance  by  a  company  and  its  failure  to  obey  it  after  its 
acceptance. 

Commonwealth  Elec.  Co.  v.  Rose,  214  111.  545. 

An  attorney  may  denounce  conduct  of  defendant's  foreman 
as  almost  criminal,  where  it  was  a  fair  subject  of  argument 
whether  misconduct  of  such  foreman,  under  facts  proven,  was 
extreme  in  character. 

Casey  v.  Kelly  Con.  Coal  Co.,  240  111.  416. 

Or  may  argue  if  justified  by  the  evidence  that  defendant  cor- 
poration was  regardless  of  human  life. 

Swengel  v.  LaSalle  Co.  Coal  Co.,  182  App.  623. 

Or  where  the  charge  is  recklessness,  may  state  that  if  the 
employee  was  indicted  for  murder  and  the  evidence  should  be 
the  same,  he  could  not  escape. 

Frechett  v.  Illinois  Central  R.  Co.,  197  App.  213. 

Insurance 

In  an  action  for  personal  injuries,  counsel  has  no  right  to 
inform  the  jury  that  he  understands  that  an  insurance  company 
is  defending  the  case. 

Fuller  V.  Darragh,  loi   App.  664. 
Wiersema  v.  Lockwood  Co.,  147  App.  33. 
Crowley  v.    Stresenrenter,    174  App.   538. 
Turner  v.  Lovington  Coal  Min.  Co.,  156  App.  60. 
Volkman  v.  Brousman,  129  App.  182. 

It  is  improper  to  allude  to  defendant's  counsel  as  the  attorney 
for  a  casualty  insurance  company,  thereby  insinuating  that  the 
defendant  was  protected  by  such  company,  and  would  not  have 
to  pay  the  judgment. 

McCarthy  v.  Spring  Valley  Coal  Co.,  232  Til.  473. 

Mithen  v.  JefFr\',  259  111.  2i'j2. 

Emery  D.  G.  Co.  v.  DeHart,  130  App.  245. 

Kennedy  v.  Marquette  Co.,  243  111.  396. 

Turner  v.  Lovington  Coal  Co.,  156  App.  60. 

It  is  not  improper  for  counsel  to  charge  defendant  company 
with  an  improper  and  malicious  desire  to  starve  plaintiflf  into 
a  settlement. 

Gibson  v.  Fidelity  &  Cas.  Co.  v.  New  York,  22a  111.  49. 

Domestic  Relati<ms 

Counsel  should  not  state  in  his  argument  th'  "lomestic  relations 
of  his  client. 

Diel  V.  Heiligstein,  244  111.  239. 
People  V.  Weir,  295  111.  268. 
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In  an  action  for  personal  injuries,  it  is  improper  for  counsel 
for  plaintiff  to  speak  of  him  as  a  man  with  a  wife  and  a  large 
family  of  children. 

'  "  McCarthy  v.  Spring  Valley  Coal  Co.,  232  111.  473. 

Experts 

Appeal  to  the  prejudice  and  passion  of  the  jury  against  repu- 
table physicians  who  are  obtaining  the  fees  commonly  given  to 
medical  experts  is  highly  improper. 

McDavitt  V.  South  Side  EI.  R.  Co.,  145  App.  362. 

Upthegrove  v.   Chicago,   Great   Western   Ry.   Co.,   154  App.  460. 

West  Chicago  St.  Ry.  Co.  v.  Kean,  104  App.  147. 

But  reasonable  comment  upon  the  number  of  times  witness 
had  appeared  for  defendant  may  be  indulged. 

Plainbech  v.  Chicago  Ry.  Co.,  295  111.  302. 

Financial  Standing  af  Parties 

In  suit  on  contract,  the  wealth  or  financial  standing  of  the 
parties  is  not  a  matter  of  legitimate  argument. 

Cartier  v.  Troy  Lbr.  Co.,  35  App.  449. 
Williamson  v.  Hirsch,  Stein  Co.,  147  App.  500. 
Kaufman  v.  Helmick,  212  App.  10. 

And  is  improper  and  vicious. 

Kurtz  V.  Evans,  201  App.  180. 
Taylor  v.  Harris,  68  App.  92. 

The  wealth,  position  or  standing  of  a  party  may  be  competent 
for  the  purpose  of  showing  why  a  business  affair  on  trial  was 
conducted  in  the  way  shown  by  the  evidence. 

McKinney  v.  Lane,  230  111.  544. 

Or  as  bearing  on  claim  of  ignorance  in  business  affairs. 

Wolf  V.  Moses,  Q2  App.  278. 

In  the  argument  of  an  action  for  personal  injury,  the  financial 
condition  of  the  parties  to  the  suit  is  not  a  question  for  the 
jury  and  remarks  of  comparison  in  that  behalf,  in  argument, 
are  improper  and  deserving  of  condemnation. 

Monmouth  Min.,  etc.,  Co.  v.  Eriing,  148  111.  521. 
North  Chicago  St.  Ry.  Co.  v.  Southwick,  66  App.  241. 
Dougherty  v.  Spring  Valley  Coal  Co.,  204  App.  140. 

Recovery  is  based  upon  the  law  and  the  evidence,  not  because 
of  poverty  or  wealth  and  such  allusions  are  apparently  intended 
to  influence  the  jury  by  improper  considerations. 

West  Chicago  St.  Ry.  Co.  v.  Musa.  80  Apo.  223,  (Affd..  180  111.  130). 
New  York,  Central  &  St.  L.  R.  Co.  v.  Luebeck,   157  111.  595. 

Fact  that  defendant  is  a  wealthy  corporation  should  not  be 
urged  in  an  action  for  personal  injuries. 

Filers  v.   Peoria   Ry.  Co.,   200  App.  487. 
Eppers  V.  Hardwick,  155  App.  254. 
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It  is  not  legitimate  argument  to  make  reference  to  the  poverty 
of  the  prosecuting  witness. 

People  V.  Miller,  278  111.  490. 

It  is  improper  for  state's  attorney  in  urging  a  conviction  to 
disclose  the  property  situation  of  the  parties. 

People  V.  Smith,  147  App.  146. 
People  V.  Bond,  291  111.  74. 

Damages: 
In  General 

Certainly  it  is  within  the  function  of  an  advocate  to  argue 
that  his  client  should  recover  large  damages. 

Chicago  City  Ry.  Co.  v.  Donnelly,  136  App.  204,  (Affd.,  235  111.  35). 

A  jury  should  not  be  urged  to  give  as  their  verdict  such  a  sum 
as  might  be  based  upon  what  the  jury  or  any  other  man  might 
base  it,  if  he  had  sustained  the  damages  that  the  plaintiff  had. 

West  Chicago  St.  Ry.  Co.  v.  Dedloff,  92  App.  547. 

Or  a  member  of  his  family. 

Eilers  v.  Peoria  Ry.  Co.,  200  App.  487. 

Counsel  should  not  arg^e  to  a  jury  in  suit  brought  to  recover 
damages  for  alleged  negligent  killing  of  child,  that  they  should 
find  a  verdict  large  enough  to  be  a  punishment  to  defendant, 
because  there  is  no  recompense  that  could  in  any  way  compensate 
for  the  loss  of  a  child.  In  the  eye  of  the  law,  money  is  the  only 
recompense  and  the  recompense  is  strictly  limited  to  the  pecuni- 
ary loss. 

Chicago  City  Ry.  Co.  v.  Math,  114  App.  350. 

In  action  for  personal  injury,  remarks  of  counsel  are  improper 
to  the  extent  of  seeking  to  have  a  jury  infer  that  their  verdict 
might  include  damages  for  future  mental  anguish,  which  might 
be  suffered  by  a  contemplation  of  what  might  occur.  It  is  not 
a  proper  element  of  damage. 

Illinois  Central  R.  Co.  v.  Cole,  165  111.  334. 

Statement  of  counsel  that  damages  are  to  be  assessed  for 
future  as  well  as  past  is  not  improper  where  evidence  shows 
continuing  injury. 

Chicago  &  Toliet  Elcc.  Ry.  Co.  v.  Patton,  122  App.  175. 

Under  evidence  of  injury  to  one  eye  only,  where  there  is  no 
evidence  that  the  los^  of  one  eve  mi^ht  probal^lv  or  even  possibly 
result  in  the  loss  of  the  other,  it  is  prejudicial  to  argue  on  the 
question  of  amount  of  damages  for  the  result  in  the  loss  of 
the  other. 

Herricks  v.  Chicajro  &  E.   I.  R.   Co.,  257  111.  264. 
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It  is  improper  to  state  that  if  it  had  not  been  for  a  second 
operation  upon  plaintiff  that  the  damages  claimed  would  have 
been  much  greater  than  that  sued  for. 

City  of  Gibson  v.  Murray,  120  App.  296,   (Affd.,  216  111.  589). 

There  is  no  excuse  for  an  argument  to  a  jury  that  because 
defendant  had  not  offered  to  prove  that  it  had  requested  plaintiff 
to  submit  to  an  expert  examination  to  show  condition  claimed  to 
have  resulted  from  the  alleged  injury,  that  jury  might  infer  that 
it  was  the  opinion  of  doctors  who  knew,  that  the  trouble  was 
caused  by  the  injuries. 

Chicago  Union  Trac.  Co.  v.  Faurot,  136  App.  347. 

An  argument  of  counsel  to  jury  concerning  the  dangerous 
nature  of  a  miner's  work,  and  as  to  the  safe-guards  the  laws 
require  in  mines,  is  proper. 

Leverich  v.  Danville  Coal  Co.,  193  App.  627. 

Description  of  supposed  scene,  at  home  of  plaintiff,  when 
brought  into  the  presence  of  his  family  after  having  received 
injury,  is  improper. 

Chicago  &  E.  R.  Co.  v.  Cleminger,   178  111.  536. 

Statement  that  defendant  was  big  enough  to  pay  large  verdict 
and  that  it  figured  on  damages  and  expected  to  pay  them  when 
estimating  profits,  is  unwarranted  assumption. 

Eggers  V.  Hard  wick,  155  App.  254. 

Opinion  of  Connsel 

There  is  no  valid  objection  to  counsel,  in  argument,  telling 
the  jury  what  under  the  evidence,  counsel  considers  a  fair  com- 
pensation for  injuries  received. 

Graham  v.  Mattoon  City  Ry.  Co.,  234  111.  483. 
Ledwell  v.  Chicago  City  Ry.  Co.,  160  App.  596. 
Swan  V.   Boston   Store,   191    App.  84. 

Nor  is  such  reference  in  closing  argument  improper  because 
not  referred  to  in  opening  statement  or  by  defendant's  counsel. 

Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Bovard,  223  111.  176. 

But  what  counsel  would  be  willing  to  suffer  an  injury  for 
is  improper.   The  question  is  what  are  the  actual  damages. 

Chicago  Union  Trac.  Co.  v.  Lauth,   216  III.   176. 

Statntory  Limitations 

It  is  improper  for  counsel  to  state  to  the  jury  in  argument 
the  statutory  limitations  of  damages  for  wrongfully  causing 
death. 

Chicago  City  Ry.  Co.  v.  Strong.  230  111.  58. 
Illinois  Central   R.  Co.  v.   Rothschild,  134  Apo.  504. 
Chicago  City  Ry.  Co.  v.  Reddick,  139  App.  160. 
Swan  V.   Boston   Store,   177  App.  349. 
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Ad  damnnm 

It  is  not  improper  for  counsel,  in  his  argument,  to  state  the 
amount  of  the  ad  damnum  laid  in  his  declaration. 

West  Chicago  St.  Ry.  Co.  v.  DedlofF,  92  App.  547. 
Cf.  Herricks  v.  Chicago  &  E.  I.  R.  Co.,  257  111.  264. 

But  should  not  state  that  court,  after  hearing  the  evidence, 
had  permitted  amendment  of  the  declaration  increasing  the  ad 
damnum. 

Donk  Bros.  Coal  &  Coke  Co.  v.  Tetherington,  128  App.  256. 

But  where  defendant's  counsel  have  waived  their  argument, 
plaintiffs  should  not  seek  by  remarks  in  the  presence  of  the 
jury,  to  inform  them  as  to  the  ad  damnum. 

Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Story,  104  App.  132. 

Amonnts  Sustained  by  Courts 

Reference  to  the  amounts  of  verdicts  sustained  by  the  courts 
in  other  cases  is  improper.  The  subject  is  outside  the  issues  and 
altogether  immaterial. 

Quincy,  G.  &  E.  Co.  v.  Bauman,  104  App.  600. 

Comments  on  the  Law: 
In  General 

It  is  the  privilege  of  counsel  to  state  what  they  believe  the 
law  to  be  and  to  base  arguments  thereon. 

Voche  V.  City  of  Chicago,  208  111.  192. 

In  arguing  a  case  to  the  jury,  an  attorney  must  necessarily 
make  a  statement  of  what  he  claims  to  be  the  law  as  a  basis 
of  his  argument  on  the  facts,  but  he  must  not  encroach  in  any 
way  upon  the  province  of  the  court  to  finally  state  the  law  to 
the  jury. 

Co>'ne  V.  Avery,  189  111.  378. 

It  is  proper  for  counsel  to  state  to  jury  what  he  believes  the 
law  to  be.  It  is  not  proper  for  counsel  to  state  absolutely  what 
the  law  is. 

Chicago  Union  Trac.  Co.  v.  Cinnane,  138  App.  636. 
Rose  V.  Chicago  City  Ry.  Co.,  199  App.  600. 

I 

It  is  the  exclusive  province  of  the  court  to  decide  all  questions 
of  law  arising  upon  a  trial,  and  to  instruct  the  jury  as  to  the 
law.  It  is  not  the  function  of  counsel  to  instruct  the  jury  in 
argument  or  otherwise,  and  if  they  desire  to-  have  the  jury 
m formed  as  to  the  law  applicable  to  a  giv^n  state  of  facts,  they 
must  present  an  instruction  to  the  court  for  that  purpose. 

Voche  V.  City  of  Chicago,  208  III.   192. 

There  is  no  objection  to  its  being  stated  to  the  jury  just  what 

judgment  the  law  directs  shall  be  given  on  a  verdict  in  the  case. 

It  is  quite  usual  for  counsel  to  state  to  juries  the  legal  conse- 
33 
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quences  of  a  finding  one  way  or  the  other.  If  counsel  does  not 
state  the  law  correctly,  the  adverse  party  can  secure  correction 
by  asking  the  court  to  give  the  law  to  the  jury  in  instructions. 

Guinea  v.  People,  37  App.  450. 

Criticlziiig 

It  is  improper  for  an  attorney  in  his  argument  to  the  jury 
to  characterize  existing  law  applicable  to  the  case  as  barbaric 
and  a  disgrace,  and  to  express  his  opinion  as  to  the  wisdom 
and  propriety  of  such  law.  Courts  are  constituted  to  administer 
the  law  as  they  find  it  and  it  is  the  duty  of  the  jury  to  return 
their  verdicts  in  accordance  with  the  law  and  the  facts. 

McCoy  V.  Chicago  &  A.  R.  Co.,  268  111.  244. 

Counsel  should  not  commit  the  indecency  of  arguing  against 
the  law  as  laid  down  by  the  court. 

Wohlford  V.  People,  148  111.  296. 

Counsel  should  not  be  permitted,  the  adverse  party  being  a 
corporation,  to  state  that  the  enactment  of  a  statute  involved 
in  the  case  concerning  special  finding,  was  procured  by  the  effort 
of  corporations  and  lobbyists. 

Elgin  City  Ry.  Co.  v.  Wilson,  56  App.  364. 

But  counsel  may  discuss  how  they  think  special  findings  should 
be  made  or  answered. 

Chicago  &  A.  R.  Co.  v.  Gore,  105  App.  16. 

Parole  Law 

When  arguing  on  the  question  of  punishment,  remarks  criti- 
cizing the  administration  of  the  Parole  law  are  improper  as 
having  a  tendency  to  cause  the  jury  to  award  the  most  severe 
penalty.  The  Parole  law  has  no  application  whatever  to  criminal 
trials  and  it  is  not  within  rights  to  refer  to  same. 

People  V.  Murphy,  276  111.  304. 
Farrell  v.  People^  133  111.  244. 

^Good  Tiiii«  Law^ 

Counsel  are  not  allowed  to  call  the  attention  of  the  jury  to 
what  is  known  as  the  "good  time"  statute,  and  insist  that  it 
should  be  taken  into  consideration  in  fixing  term  of  imprisonment 
if  defendant  is  found  guilty.  That  statute  has  no  application 
whatever  to  criminal  trials.  It  relates  purely  to  prison  govern- 
ment and  discipline.  Whether  a  convict  shall  receive  a  reduction 
of  time  for  good  conduct  during  his  imprisonment  is  a  question 
between  him  and  the  prison  officials. 

Farrell  v.  People,  133  111.  244. 

But  it  is  not  improper  to  inform  a  jury  that  a  defendant  on 
conviction  might,  after  one  year,  be  subject  to  parole. 

People  V.  Conners,  246  111.  9. 
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Woi^men's  Compensation 

Counsel  may  state  that  defendant  had  not  accepted  Workmen's 
Compensation  Act,  and  barred  of  certain  defenses,  but  can  not 
argue  that  if  it  had,  suit  would  not  be  necessary  or  plaintiff 
compelled  to  hire  lawyers. 

Daly  V.  New  Staunton  Coal  Co.,  280  111.  175. 

Spedal  Interrogatories 

It  is  entirely  legitimate  for  an  attorney  to  read  special  inter- 
rogatories to  the  jury  and  to  discuss  evidence  applicable  thereto 
and  to  suggest  the  answers  which  in  his  judgment  ought  to  be 
rendered. 

Chicago  &  A.  R.  Co.  v.  Gore,  202  111.  188. 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Smith,  207  111.  486. 
Himrod  Coal  Co.  v.  Beckwith,  11 1  App.  379. 

Counsel  have  the  right,  within  reasonable  and  proper  limits, 
in  argument  before  the  jury,  to  call  attention  to  the  evidence 
which  in  their  judgment,  tends  to  establish  the  facts  the  jury 
are  asked  to  find  either  specially  or  by  the  general  verdict,  pro- 
vided such  argument  is  confined  to  pointing  out  the  evidence. 
Mere  statements  of  counsel  and  requests  to  jury  to  give  specific 
answers  not  supported  by  the  evidence  are,  like  any  other 
attempts  to  mislead  a  jury,  always  improper. 

Schesinger  v.  Rogers,  80  App.  420. 

Statement  that  special  interrogatories  were  asked  merely  with 
a  view  of  ultimate  reversal,  improper. 

Himrod  Coal  Co.  v.  Beckwith,  11 1  App.  379. 

As  is  statement  that  law  relating  thereto  was  procured  by  cor- 
porations and  lobbyists. 

Elgin  Cy.  Ry.  Co.  v.  Wilson,  56  App.  364. 

Or  that  jury  did  not  have  to  answer  them  categorically. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Doerr,  41  App.  530. 

RETALIATORY  REMARKS: 
Civil 

A  party  can  have  no  just  ground  of  complaint  on  account 
of  improper  remarks  which  have  been  used  in  reply  to  like 
remarks  on  his  side.  The  law  does  not  permit  him  to  avail  of 
errors  of  his  own  creation. 

Kcnna  v.  Calumet,  H.  &  S.  E.  R.  Co.,  284  111.  301. 
Lawton  v.  Oglesby  Coal  Co.,  154  App.  368. 
Weinlander  v.  Volkman,  153  App.  137. 
Illinois  Central  R.  Co.  v.  Beebe,  174  111.  13. 
Marder,  Luse  &  Co.,  v.  Leary,  137  111.  319. 
Chicago  City  Rv.  Co.  v.  Shreve,  226  111.  530. 
Chicago  City  Ry.  Co.  v.  Van  Vleck,   143  111.  480. 
Chicago  City  Ry.  Co.  v.  Enroth.  113  App.  285. 
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Nor  can  there  be  ground  of  complaint  where  remarks  are  in 
response  to  a  direct  statement  and  a  challenge  to  discuss  the 
matter.  If  party  waives  enforcing  of  rules,  and  engages  in  dis- 
cussion, he  can  not  complain  of  the  reply  made  to  him. 

Lyon  V.  Hammond  &  B.  I.  R.  Co.,  167  III.  527. 

Criminal 

Where  counsel  for  defendant  first  offends  and  thereby  invites 
like  departure  from  proper  argument,  he  can  not  be  heard  to 
complain. 

Mash  V.  People,  220  111.  86. 
Ochs  V.  People,  124  111.  399. 
People  V.  McCann,  247  111.  130. 
Clefford  v.  People,  229  111.  633. 
Lipsey  v.  People,  227  111.  364. 
People  V.  Munday,  280  111.  32. 

Remarks  of  counsel  by  way  of  crimination  and  recrimination 
will  not  constitute  ground  for  a  new  trial  at  instance  of  either 
party. 

Henry  v.  People,  198  111.  162. 

It  is  no  sort  of  justification  to  him  (state's  attorney),  that 
counsel  for  defendant  may  have  travelled  out  of  the  record  and 
made  statements  not  warranted  by  the  evidence. 

Campbell  v.  People,  109  111.  565. 

That  counsel  for  defense  made  improper  argument  furnishes 
no  justification  for  the  state's  attorney,  whose  office  is  semi- 
judicial  and  who  owes  a  duty  to  defendant  as  well  as  the  People, 
to  resort  to  similar  tactics. 

People  V.  McCann,  247  111.  130. 

But  where  counsel  for  defense  open  the  subject  of  change  of 
venue  for  discussion,  it  can  not  be  a  subject  of  complaint  that 
the  prosecuting  attorney  answers. 

People  V.  Munday,  280  111.  32. 
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May  Instruct  in  One  Charge 

Criminal 
FURTHER  INSTRUCTIONS: 

Power  to  Give 

Proper  Practice 

Sending  Instructions  to  Jury  Room 
MUST  BE  GIVEN  BY  TRIAL  JUDGE: 

Can  Not  Delegate  Authority  to  Another 

IN   GENERAL: 
Purpose  and  Definition : 
Should  Explain  Law  and  Issues 

The  purpose  of  instructions  is  to  state  and  explain  the  law 
applicable  to  the  case. 

Chicago  U.  T.  Co.  v.  O'Brien,  219  111.  303. 
Mengelkamp  v.  Consolidated  Coal  Co.,  259  111.  305. 

The  first  office  of  instructions  is  to  explain  the  issues. 

North  Chicago  St.  R.  Co.  v.  Polkey,  203  111.  225. 

The  object  of  instructing  a  jury  is  to  clearly  inform  them  in 
a  concise  and  comprehensive  manner  what  the  issues  are,  the 
principles  of  law  to  be  observed  and  the  facts  material  to  be 
proved  to  justify  their  verdict. 

People  V.  Blumenberg,  271  111.  180. 
People  V.  Miller,  264  111.  148. 

The  object  of  instructions  i9  to  convey  to  the  jury  correct 
principles  of  law  as  applicable  to  the  evidence  which  has  been 
laid  before  them  and  nothing  should  be  given  them  unless  it 
will  promote  that  object. 

Weller  Mfg.  Co.  v.  Krumholz,  102  App.  284. 
Baxter  v.  People,  3  Gil.  368. 
Montag  V.  People,  141   111.  75. 

The  utility  of  instructions  to  juries  is  to  advise  them  con- 
cerning the  rules  of  law  applicable  to  the  facts  of  each  case  and 
their  efficiency  depends  on  the  ability  of  the  jury  to  make  such 
application.  • 

People  V.  Csontos,  275  111.  402. 

Instructions  should  always  be  clear,  accurate  and  concise 
statements  of  the  law  as  applicable  to  the  facts  in  the  case. 

West  Chicago  St.  R.  Co.  v.  Petters,  196  111.  298. 
Adams  v.  Smith,  58  111.  417. 
Ludwig  V.  Sager,  84  111.  99. 

Giyinf^  Defined 

The  giving  of  a  written  instruction  to  a  jury  by  a  court  is 
the  reading  of  it  by  the  court  to  the  jury.  It  would  be  trifling 
to  say  that  the  statute  means  handing  to  the  jury  the  paper  on 
which  the  instruction  is  written.  It  means  reading  the  instruc- 
tion to  the  jury;  imparting  to  the  jury  knowledge  of  its  contents. 
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To  instruct  is  to  impart  knowledge  or  information.  An  instruc- 
tion, as  that  word  is  used  in  the  statute,  means  communication 
of  knowledge,  knowledge  imparted. 

North  Chicago  St.  R.  Co.  v.  Johnson,  84  App.  670. 

Right  of  Party  to  Demand 

A  party  is  entitled  to  submit  instructions  covering  solely  his 
theory  of  the  case. 

Hotel  Sherman  Co.  v.  Railway  T.  &  W.  Co.,  210  App.  191. 

Each  party  to  the  litigation  has  a  right  to  demand  that  the  law 
applicable  to  his  case  shall  be  given. 

Birmingham  Ins.  Co.  v.  Pulver,  T26  111,  329. 

Carlin  v.  Grand  Trunk  Western  R.  Co.,  243  111.  64. 

Each  side  is  entitled  to  have  instructions  given  that  should 
fairly  present  to  the  jury  the  law  applicable  to  the  evidence  that 
tends  to  support  its  theory. 

Fessenden  v.  Doan,  188  111.  228. 
Sampsell  v.  Rybcynski,  229  111.  75. 
Keokuk  Bridge  Co.  v.  Wetzel,  228  III.  253. 
Chicago  Union  Trac.  Co.  v.  Browdy,  206  111.  615. 
Klofski  V.  Railroad  Supply  Co.,  235  III.  146. 

And  the  exact  issue  presented. 

Peterson  v.  Oak  Park  El.  R.  R.  Co.,  260  111.  280. 

Where  the  evidence  tends  to  support  the  theory  of  a  party 
he  is  entitled  to  have  the  jury  instructed  on  that  theory. 

Chicago  Union  Trac.  Co.  v.  Hansen,  125  Aop.  153. 
Chicago  Heights  Land  Assn.  y.  Butler,  55  App.  461. 

A  party  is  not  confined  to  mere  general  rules  of  law,  but 
has  a  right  to  have  the  jury  instructed  in  the  law  as  applied 
to  his  particular  case. 

Cache  River  Drainage  Dist.  v.  Chicago  &  E.  I.  R.  Co.,  255  111.  398, 

Duty  of  Counsel 

A  party  can  not  complain  of  the  failure  of  the  court  to  give 
an  instruction  unless  it  has  been  prepared  and  tendered  for  that 
purpose. 

People  V.  Barkins,  255  111.  516. 

People  V.  Lucas,  244  111.  603. 

Wilkinson  v.  Service,  249  111.  146 

Osgood  V.  Skinner,  211  111.  229. 

Drury  v.  Council,  177  111.  43. 

People  V.  Wistrand,  213  111.  ^2. 

Mahlstedt  v.  Ideal  Lighting  Co.,  193  App,  91. 

Wilcke  V.  Henrotin,  146  App.  481. 

McKeown  v.  Dyniewicz,  83  App.  509. 

Plant  V.  Young,  38  App.  102. 

Knickerbocker  Ice  Co.  v.  DeHa?s,  37  App.  195. 

Instructions  should  be  prepared  and  tendered  to  the  court 
by  the  parties. 

People  V.  Lucas,  244  111.  603. 
People  V.  Wistrand,  213   111.  72. 
Osgood  V.  Skinner,  211  111.  229. 
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Duty  of  Court 

The  only  duty  of  the  court  is  to  give  or  refuse  such  instruc- 
tions as  are  asked  by  the  parties. 

People  V.  Lucas,  244  111.  603. 

Osgood  V.  Skinner,  211  111.  229. 

Drury  v.  Connell,  177  111.  43. 

Provident  Hospital  &  Train.  School  v.  Barbour,  58  App.  421. 

The  rule  is  the  same  in  criminal  trials  as  it  is  in  civil  cases. 

People  V.  Paisley,  288  111.  310. 
People  V.  Lucas,  244  111.  603, 
People  V.   Barkas,  255   111.  516. 
People  V.   Dunn,   109   111.  635. 
People  V.  Spies,   122  111.  i. 

It  is  the  duty  of  the  court  to  pass  on  and  give  or  refuse 
such  instructions  as  are  asked  by  the  parties,  but  it  is  not  the 
duty  of  the  court  to  submit  issues  and  questions  to  the  jury 
which  parties  have  not  requested. 

People  V.  Lucas,  244  111.  603. 

Chicago  &  G.  T.  Ry.  Co.  v.  Smith,  124  App.  6:?8. 

Power  of  Court  to  Instruct  on  Own  Motion: 

May  Instmct  SUA  SPONTE 

The  court  may  give  instructions  without  request. 

Osgood  V.  Skinner,  211  111.  229. 
People  V.  Wistrand,  213  111.  72. 

But  the  trial  court  should  not  inform  the  jury  that  an  instruc- 
tion was  given  by  the  court  upon  its  own  motion. 

Beggs  V.  Postal  Tel.  Co.,  159  App.  247. 

All  instructions  are,  in  contemplation  of  the  law,  the  instruc- 
tions of  the  court  and  while  it  is  a  general  practice  for  the 
attorneys  to  prepare  same  and  submit  them  to  the  court  for 
examination  and  approval,  after  they  have  been  approved  by 
the  court  they  are  then  the  instructions  of  the  court  and  not 
of  counsel,  and  to  designate  any  specific  instructions  as  having 
been  given  by  the  court,  of  its  own  motion,  would  tend  to  call 
special  attention  of  the  jury  to  that  instruction  and  cause  the 
jury  to  infer  that  the  other  instructions  were  not  the  instructions 
of  the  court,  or  that  the  others  need  not  be  given  the  special 
consideration  that  the  one  prepared  by  the  court  on  its  own 
motion  should  be  given. 

Beggs  V.  Postal  Tel.  Co.,  159  App.  247. 

The  court  has  ample  power  to  instruct  sua  sponte,  and,  it 
may  be  added,  such  is  its  duty,  when  the  promotion  of  justice 
demands  it.  Courts  are  created  to  administer  justice  and  not 
to  sit  by  and  see  it  defeated  and  a  wrong  perpetrated  when  it 
can  l^e  avoided  by  the  judge,  without  transcending  his  powers 
or  invading  the  province  of  the  jury. 

Roy  V.  Goings,  112  111.  656. 
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The  judge  is  placed  upon  the  bench  to  advise  the  jury  of 
the  law  in  the  case  and  to  administer  justice  to  suitors  fairly 
and  impartially,  and  he  may  give  instructions  without  the  solici- 
tation of  either  party.  It  is  not  intended  to  tie  the  hands  of  the 
judge  and  to  compel  him  to  sit  indifferently  by  and  see  the  jury 
misled  by  design  or  inadvertence.  The  judge  is  at  perfect  liberty 
to  instruct  the  jury  whenever  he  thinks  it  necessary  to  properly 
enable  them  to  understand  the  law  in  the  case. 

Green  v.  Lewis,  13  111.  642. 

The  court  may,  if  he  sees  fit,  limit  himself  to  giving  the 
instructions  submitted  by  counsel  which  properly  state  the  law, 
and  then,  even  though  the  law  be  inadequately  given  to  the  jury, 
no  error  can  ordinarily  be  predicated  upon  such  action,  because 
if  counsel  had  deemed  other  instructions  necessary,  they  may 
and  should  have  asked  them,  but  the  functions  of  the  court  are 
not  limited  to  giving  or  refusing  the  written  instructions  sub- 
mitted by  counsel.  Where  the  judge  sees  proper  to  do  so,  it 
is  competent  for  him  to  prepare  his  own  charge  to  the  jury, 
and  if  he  does  so,  he  should  embody  in  it,  either  literally  or  in 
substance,  all  proper  instructions  asked  by  counsel.  Indeed,  the 
preparing  of  a  charge  by  the  judge  may  often  have  the  advantage 
of  furnishing  the  jury  with  a  terse,  consecutive  and  logical  state- 
ment of  the  law  applicable  to  the  case,  in  place  of  the  loose, 
disjointed  and  obscure  presentation  of  the  law,  which  often 
results  from  giving  instructions  in  the  form  in  which  they  are 
prepared  by  the  respective  counsel. 

Birmingham  Ins.  Co.  v.  Pulver,  126  111.  329. 

City  of  Chicago  v.  Moore.  139  111.  201. 

Chicago  City  Ry.  Co.  v.  Sandusky,  99  App.  164. 

Must  Reduce  Charge  to  IVriting 

Where  the  judge  sees  proper  to  do  so,  it  is  competent  for  him 
to  prepare  his  own  charge  to  the  jury,  but  if  he  does  so,  he 
should  embody  in  it,  either  literally  or  in  substance,  all  proper 
instructions  asked  by  the  counsel. 

rjty  of  Chicacro  v.  Moore,  139  111.  201. 
Birmingham  Ins.  Co.  v.  Pulver,  126  111.  329. 
Tlanchett  v.  Kimhark,  118  III.  121. 
Hill  V.  Parsons,   no  111.  107. 

Where  the  trial  judg^e  throws  aside  all  the  instructions  asked 
hv  one  or  both  the  parties  and  prepares  written  instructions  of 
his  own,  the  latter  must  fairly  instruct  the  jury  on  all  the  legal 
questions  involved  in  the  case  and  it  must  apnear  that  no  injury 
has  been  done  to  the  defeated  party  by  the  refusal  of  the  instruc- 
tions asked  bv  him. 

Tnrth  Chicaeo  City  Ry.  Co.  v.  Louis,   138  111.  9. 
Wacaser  v.  People.  134  111.  438. 
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The  trial  judge  is  at  liberty  to  instruct  at  his  discretion,  if 
he  reduces  his  instructions  to  writing,  so  that  the  jury  may  take 
them  with  them  in  considering  their  verdict. 

Spies  V.  People,  122  111.  i. 
Green  v.  Lewis,  13  111.  642. 
Brown  v.  People,  9  111.  439- 

Basis: 

Must  be  Based  On  Eyidence 

It  is  an  elementary  principle  of  law  of  universal  application, 
that  all  instructions  to  a  jury  should  be  based  upon  evidence  from 
which  it  legally  and  logically  results. 

Montag  V.  People,  141  111.  75. 

United  States  Rolling  Stock  Co.  v.  Wilder,  116  111.  100. 
Illinois  Central  R.  Co.  v.  Sanders,  166  111.  270, 
Brink's  City  Ex.  Co.  v.  Kinnare.  168  111.  643. 
Spanlon  v.  Warren,  169  111.  142. 

And  should  be  confined  to  the  issues  in  the  case. 

Illinois  Central  R.  Co.  v.  Sanders,  166  111.  270. 

And  it  is  not  error  to  refuse  instructions  which  have  no  basis 
in  the  evidence. 

People  V.  Robertson,  284  111.  620. 

Carlin  v.  Chicago  Railways  Co.,  205  App.  303. 

Though  they  state  correct  propositions  of  law. 

People  V.  Krause,  291  111.  64. 

Accuracy 

Where  evidence  is  conflicting,  instructions  should  be  accurate. 

Neville  v.  Chicago  &  A.  R.  Co.,  210  App.  168. 
Edwall  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  208  App.  489. 
Carlin  v.  Chicago  Railways  Co.,  205  App.  303. 
Reinick  v.  Smetana,  205  App.  321. 
Zamiar  v.  Peoples  Gas  Light  Co.,  204  App.  290. 

An  instruction  which  is  involved  and  misleading  is  properly 
refused. 

Duncan  v.  Kammeier,  206  App.  207. 

It  is  the  duty  of  the  court  to  harmonize  instructions  so  that 
they  will  present  the  legal  questions  in  a  consistent  and  intelli- 
gible manner  to  the  jury. 

Rock  Island  &  P.  Ry.  Co.  v.  Krapp,  173  111.  219. 

FORM  AND  STYLE  OF  INSTRUCTIONS: 
Must  be  in  Writing: 
In  General 

Hereafter  no  judge  shall  instruct  the  petit  jury  in  any  case, 
civil  or  criminal,  unless  such  instructions  are  reduced  to  writing- 

Ch.  no,  sec.  73,  Rev.   Stat. 

Par.  8610,  vol.  5,  Jones  &  Addingion. 
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Charge  Subsequently  Beduced  to  Writing 

An  instruction,  oral  in  the  first  place,  followed  by  the  court 
immediately  preparing  one  in  writing  in  the  exact  words  of  the 
alleged  oral  one,  and  giving  to  the  jury,  is  sufficient. 

Landt  v.  McCullough,  218  111.  607. 

Wairer: 

— Civil 

While  the  statute  requires  the  court  to  instruct  juries  in 
writing,  only,  there  is  no  law  which  prevents  parties  from  waiv- 
ing, and  it  is  quite  a  common  practice  for  parties  to  waive,  the 
benefit  of  the  statute  and  consent  that  the  court  instruct  the 
jury  orally  as  to  the  law. 

Franklin  Park  v.  Franklin,  231  111.  380. 

Having  done  so,  they  are  estopped  from  afterwards,  objecting. 
Otherwise  it  would  enable  parties  to  enter  such  consent  and  if 
the  finding  should  be  adverse,  then  assign  error  and  reverse  the 
judgment.   Parties  having  consented,  must  be  held  to  their  act. 

Bates  V.  Ball,  72  111.  108. 
Litzleman  v.  Howell,  20  App.  588. 
Best  V.  Wilson,  48  App.  352. 

Nor  may  party  consenting  to  oral  instructions  assign  error 
for  the  failure  of  the  court  to  give  some  instructions  which 
would  have  been  proper,  and  which,  if  asked,  it  would  have  been 
error  to  refuse. 

Northwestern  El.  &  G.  Co.  v.  Smiley,  154  App.  351. 

The  court  will  presume  waiver  was  agreed  to  when  the  record 
shows  no  exceptions  taken  to  manner  of  giving  such  instructions. 

Franklin  Park  v.  Franklin,  231  111.  380. 
Gaynor  v.  Pease  Co.,  51  App.  292. 
Downey  v.  Abel,  87  App.  530. 

— CTtTHiTUil 

The  rule  is  also  applicable  to  criminal  prosecutions. 

Bruen  v.  People,  206  111.  417. 
Williams  v.  People,  164  111.  481. 
Cutter  V.  People,  184  111.  395. 

The  procedure  is  no  different  when  defendant  is  a  minor,  from 

that  in  other  cases,  and  he  may  waive  the  requirement. 
Cutter  V.  People,  184  111.  395. 

Nor  does  orally  instructing  jury  impose  upon  the  judge  the 
duty  of  giving  instructions  not  asked. 

Williams  v.  People,  164  III.  481. 

Defendant  should  call  the  court's  attention  to  such  failure  at 
the  time. 

Bnipn  V.  People,  206  III.  417. 
Williams  v.  People,  164  111.  481. 
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Statute  requiring  written  instructions  in  criminal  cases  where 
accused  is  not  presumed  to  waive  any  of  his  legal  rights,  must 
be  strictly  complied  with. 

Ellis  V.  People,  159  111.  337. 

Manlcipal  Court 

In  trials  by  jury  in  the  municipal  court,  the  court  shall  charge 
the  jury  as  to  the  law  only,  and  the  charge  may,  in  the  discretion 
of  the  court,  be  given  orally  or  in  writing,  but,  when  given  orally, 
it  shall,  at  the  request  of  either  party,  be  taken  down  in  short- 
hand, and  a  transcript  thereof  shall  be  made  and  shall  be  signed 
by  the  judge  and  filed  in  the  cause  in  which  such  charge  is  given, 
and  shall  be  made  a  part  of  the  record  in  such  cause. 

Sec.  300,  ch.  37,  Rev.  Stat. 

Par.  3349,  vol.  2,  Jones  &  Addington. 

Oral  instructions  may  properly  be  given  in  case  tried  in 
municipal  court. 

People  V.  Hill,  152  App.  78. 

And  should  be  construed  as  a  whole. 

Zeman  v.  North  American  Union,  263  111.  304. 

The  court  may,  within  its  discretion,  instruct  the  jury  orally. 
People  V.  Berg,  185  App.  484. 

This  provision  is  applicable  to  bastardy  cases. 

People  V.  Lamberg,  160  App.  644. 

Where  the  judge  of  the  municipal  court  elects  to  instruct  the 
jury  orally,  he  may  refuse  to  ^ive  offered  written  instructions. 

Job  V.  Wallace,  188  App.  485. 
People  V.   Berg,   185  App.  484. 
Welsh  V.  Newbold,  184  App.  36. 
Morton  v.  Piisey,  237  111.  26. 

Where  parties  consent  that  the  court  instruct  orally,  they  can 
not  assign  as  error  the  failure  of  the  court  to  give  some  instruc- 
tions not  asked  which  would  have  been  proper,  and  which,  if 
asked,  it  would  have  been  error  to  refuse. 

Northwestern  El.  &  G.  Co.  v.  Smiley,  154  App.  351. 

Defendant  can  not  be  heard  on  appeal  to  object  to  the  giving 
of  instructions,  where  he  has  failed  to  comply  with  the  rule  of 
the  court  requiring  objections  to  the  giving  or  refusing  of  oral 
instructions  to  be  made  immediately  upon  the  conclusion  of  the 
charge  and  before  the  jury  retire. 

Arnold  v.  Dodson,  193  App.  62. 

Oral  Withdrawal 

If.  while  reading  a  series  of  instructions  to  the  jury,  the  court 
discover  that  one  of  them,  which  had  been  read  and  marked 
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**given/*  is  erroneous,  and  would  mislead  the  jury,  he  may  orally 
state  to  the  jury  that  such  instruction  is  withdrawn. 

Mengelkamp  v.  Consolidated  Coal  Co.,  259  111.  305. 

Gallagher  v.  People,  211  111.  158. 

Chicago  &  £.  I.  R.  Co.  v.  Zapp,  209  111.  339. 

Chicago  &  E.  I.  R.  Co.  v.  Zapp,  no  App.  553. 

Devine  v.  City  of  Chicago,  178  App.  39. 

Skulimowski  v.  Deahl,  169  App.  355. 

Bochat  V.  Knisely,  14^  App.  551. 

Contra  North  Chicago  St.  Ry.  Co.  v.  Johnson,  84  App.  670. 

Such  instructions  should  be  marked  "refused,"  thus  preserving 
the  right  to  have  its  refusal  reviewed. 

Chicago  &  £.  I.  R.  Co.  v.  Zapp,  209  111.  339. 

The  oral  withdrawal  of  an  instruction  which  has  been  given 
to  the  jury  and  been  considered  by  them  in  the  jury  room,  has 
the  effect  of  instructing  the  jury  that  the  instruction  does  not 
state  the  law. 

Daily  v.  Boudreau,  231  111.  228. 

So,  where  an  instruction  has  been  given  to  the  jury,  and  they 
have  retired  to  consider  their  verdict,  the  instruction  may  not  be 
orally  withdrawn. 

Daily  v.  Boudreau,  231  111.  228. 

Contra  Roberts  v.  hatterson,  77  App.  394. 

But  error  is  not  sufficient  to  reverse  if  verdict  and  judgment 
are  clearly  right,  and  party  could  not  succeed  on  another  trial. 

Daily  v.  Boudreau,  231  111.  228. 

Peremptory  Instructions 

When  a  peremptory  instruction  is  given  to  find  for  one  of 
the  parties,  it  should  be  given  in  writing.  It  is  an  instruction  as 
to  the  sufficiency  in  law  of  the  evidence. 

Daily  v.  Boudreau.  231   111.  228. 

Kean  v.  West  Chicaji:©  St.  Ry.  Co.,  75  Aop.  38. 

('ontra  White,  Kingsland  Co.  v.  Herdrich,  98  App.  607. 

Johnson  v.  Mellhousin,  105  App.  367. 

Derby  v.  Peterson.  128  App.  494. 

And  unless  such  instruction  is  reduced  to  writing,  and  tendered 
with  the  motion,  the  question  whether  the  court  erred  in  refusing 
to  grant  the  motion,  can  not  be  reviewed. 

Mayville  v.  French,  246  111.  434. 
Variety  Mfg.  Co.  v.  Landaker,  22^  III.  22. 
Hartford  Deposit  Co.  v.  Pederson,  168  111.  224. 
Swift  &  Co.  V.  Fue,  167  111.  443. 

But  the  oral  announcement  to  counsel,  in  presence  of  the  jury, 
that  judge  would  give  such  an  instruction,  followed  by  the 
instruction  in  writing,  is  not  available  error. 

Brewer  &  Hoffman  Brewing  Co.  v.  Boddie,  162  111.  346. 

Nor  is  giving  the  instruction  orally  and  immediately  following 
it  with  a  written  one. 

Landt  v.  McCullough,  218  111.  607. 
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Form  of  Terdlet: 

— Civil 
Forms  of  verdicts  are  not,  as  that  word  is  used  in  the  statutes, 
instructions. 

Conness  v.  Indiana,  I.  &  I.  R.  Co.,  193  111.  464. 
Pioneer  Con.  Co.  v.  Sunderland,  188  111.  341. 

Directions  merely  as  to  the  form  of  verdict,  are  not  instruc- 
tions as  to  the  law,  and  may  be  given  either  orally  or  in  writing. 

Economy  L.  &  P.  Co.  v.  Hiller,  113  App.  103,  (Affd.,  211  111.  568). 

It  is  proper  for  the  court  to  indicate  to  the  jury,  before  retiring, 
in  what  language  the  verdict  should  be  announced,  and  this  may 
be  done  in  the  same  way  that  any  other  directions  are  given  to 
the  jury  as  to  the  manner  of  proceeding  in  the  discharge  of  their 
duties.  Such  instruction  is  not  the  giving  of  an  instruction  as 
to  the  law  of  the  case.  Usually  the  purpose  of  the  direction 
will  be  best  served  by  reducing  it  to  writing,  but  it  may  legally 
be  done  orally. 

Illinois  Central  R.  Co.  v.  Wheeler.  149  111.  525. 
White  V.  Mellhousin,  105  App.  367. 
White  V.  Herdrick,  98  App,  607. 
Harvey  v.  Keegan,  78  App.  475. 

But  such  oral  instruction  must  be  in  relation  to  matters  that 
pertain  strictly  to  the  form  of  the  verdict  or  to  a  correction 
of  the  form  of  a  verdict. 

Aurora  Trust  &  Saving  Bank  v.  Fidler,  200  App.  233. 

Such  oral  instructions  must  not  concern  the  law  of  a  case, 
or  qualify  or  explain  written  instructions  which  have  been  given. 

Ray  V.  Wooters,  19  111.  82. 

Hefling  v.  VanZandt,  162  111.  162. 

City  of  Abingdon  v.  Meadows,  28  App.  442. 

Or  as  to  the  method  which  the  jury  are  to  pursue  in  arriving 

at  the  amount  of  a  verdict. 

Illinois  Central  R.  R.  Co.  v.  Hammer,  85  111.  526. 

Or  where  evidence  is  conflicting,  to  assume  that  a  verdict 
will  or  should  be  returned  for  any  particular  sum  or  any  particu- 
lar party. 

Hawk  V.  Ridgway,  33  111.  473. 

— Criminal 

It  is  irregular  to  instruct  the  jury  orally  on  any  feature  of 
the  case,  unless  done  by  agreement,  but  it  is  not  reversible  error 
on  trial  for  the  crime  of  murder,  that  the  court  orally  instruct 
as  to  the  form  of  the  verdict  in  the  event  of  conviction  for 
manslaughter,  though  written  instruction  be  given  as  to  form 
of  verdict  in  event  of  conviction  for  murder. 

Smith  V.  People,  142  111.  117. 
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Nor  can  the  court,  in  giving  forms  of  verdict,  instruct  orally 
as  to  the  law. 

Helm  V.  People,  i86  111.  153. 
Penalty 
Oral  instructions  as  to  the  penalty  to  be  fixed  in  a  criminal 
case  according  to  the  degree  of  which  the  defendant  may  be 
found  guilty,  is  forbidden  by  the  statute.  The  statute  is  manda- 
tory on  the  courts  and  may  not  be  dispensed  with,  without  the 

consent  of  the  parties,  in  any  case. 
Ellis  V.  People,  159  111.  337. 

Marking 

It  is  error  in  a  criminal  case  to  mark  the  form  of  the  verdict 
finding  defendant  guilty,  "Given,"  and  failing  to  so  mark  the 
form  of  a  finding  of  not  guilty. 

People  V.  Marks,  251  111.  475. 

But  not  so  if  both  are  upon  one  sheet  of  paper. 

People  V.  Donaldson,  255  111.  19. 

Printingy  Display  Type  and  Underscoring 

An  instruction  may  be  printed  upon  regular  printing  press 
and  not  type-written. 

People  V.  Dressen,  158  App.  139. 
Featherstone  v.  People,  194  111.  325. 
Young  V.  People,  193  III.  236. 
HageSow  v.  People,  188  111.  545. 

Instructions  printed  in  large  bold-faced  type,  but  of  uniform 
size,  and  without  italics  or  other  attempt  to  attract  attention  or 
emphasize  any  portion  of  them,  are  proper. 

Young  V.  People,  193  111.  236. 
Featherstone  v.  People,  194  111.  325. 

Although  other  instructions  in  the  case  are  type-written  or 
in  smaller  type. 

Young  V.  People,  193  111.  236. 

The  use  of  display  type  or  italics  should  not  be  employed  to 
call  the  attention  of  the  jury  to  some  prominent  feature  of  the 
case,  or  to  any  fact  which  might  be  contested. 

Hagcnow  v.  People,  188  111.  545. 

Nor  should  portion  of  an  instruction  be  underscored,  as  it 

might  mislead  the  jury  to  place  an  undue  weight  upon  such 

portions,  to  the  under-valuing  of  other  parts  of  the  instruction. 
Wright  V.  Brosseau,  73  111.  381. 

But  where  it  is  a  general  instruction,  not  involving  specific 
facts,  the  underscoring  of  certain  words  or  portion  will  not  be 
reversible  error. 

Craw  V,  Chicago  City  Ry.  Co.,  159  App.  lOO. 
Wright  V.  Brosseau,  73  111.  381. 
Hagenow  v.  People.  188  111.  545. 
Featherstone  v.  People,  194  III.  325. 
Young  V.  People,  193  111.  236. 


528  JURIES  AND  JURY  TRIALS 

Instructions  giving  undue  prominence  to  particular  words,  by 
size  of  type  as  distinguished  from  other  type  in  the  body  of  the 
instructions,  may  be  refused. 

Elwood  V.  Chicago  City  Ry.  Co.,  90  App.  397. 
McCormick  v.  Sendzikowski,  72  App.  402. 
Wright  V.  Brosseau,  yz  111-  381. 

Hpvpr  V     ^alchnrv    f    Ann    Ol 


Heyer  v.  Salsbury,  7  App.  93. 


MARKING— MODIFYING : 
Marking 

When  instructions  are  asked  which  the  judge  can  not  give, 

he  shall,  on  the  margin  thereof,  write  the  word  **refused,"  and 

such  as  he  approves,  he  shall  write  on  the  margin  thereof  the 

word  "given.'' 

Ch.  no,  sec.  74,  Rev.  Stat. 

Par.  861 1,  vol.  5,  Jones  &  Addington. 

The  statute  expressly  provides  that  an  instruction  shall  be 
in  writing,  and  have  the  word  * 'given"  written  on  the  margin 
by  the  judge. 

Chicago  &  A.  R.  Co.  v.  Robbins,  159  HI-  598. 

The  Statute  is  directory  and  should  be  obeyed. 

Calef  V.  Thomas,  81  111.  478. 

Cook  V.  Hunt,  24  111.  53^. 

Contra  Frame  v.  Murphy,  56  App.  555. 

And  any  rule  of  court  purporting  to  relieve  the  judge  of  the 
duty  of  marking  instructions  offered  is  in  contravention  of 
statute. 

Kepperly  v.  Ramsden,  83  111.  354. 

Failure  to  mark  is  immaterial,  where  record  shows  court's 
action  upon  instruction. 

McDonald  v.   Fairbanks,  Morse  &  Co.,  i6i   111.  124. 

\vA  a  judgment  will  not  be  reversed  simply  because  the 
instructions  were  not  marked  **given,*'  if  the  record  shows  they 
were  in  fact  given. 

Chicago  &  A.  R.  Co.  v.  Robbins,  159  111.  598. 
Tobin  v.  People,  loi  111.  121. 
Hart  V.  Wabash  So.  Ry.  Co.,  238  111.  336. 
Mayer  v.  Miller,  213  App.  279. 

No   reasonable  man  could   draw  any  conclusion  prejudicial 

from  the  fact  that  the  court  had  given  the  jury  an  instruction 

without  marking  it  **given.'* 

People  V.  Duzan,  272  III.  478. 

But  where  evidence  is  close,  it  is  reversible  error  for  the  court, 
when  he  handed  the  instructions  to  the  jury  upon  their  retire- 
ment, to  also  hand  them  two  forms  of  verdict,  one  of  guilty  and 
one  of  not  guilty,  where  the  former  was  indorsed  with  the  word 
*'give"  and  the  latter  without  any  indorsement,  and  where  there 
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was  no  direction  or  explanation  given  to  the  jury  as  to  the 
use  of  the  respective  forms  of  verdict,  dependent  upon  their 
conclusion  as  to  the  guilt  or  innocence  of  the  defendant. 

People  V.  Marks,  251  111.  475. 

Or  where  all  of  instructions  for  the  people  are  marked  "given" 
and  none  of  those  for  the  defendant  are  so  indorsed. 

People  V.  Bopp,  279  111.  184. 

If  an  instruction  is  not  marked,  and  is  not  given,  it  is  the 
same  as  though  it  was  marked  refused. 

McDonald  v.  Fairbanks,  Morse  &  Co.,  161  111.  124. 

Calef  V.  Thomas,  81  111.  478. 

Leman  v.  United  States  F.  &  G.  Co.  of  Maryland,  137  App.  258. 

Clapp  V.  Martin,  33  App.  438. 

DuSn  V.  People.  197  111.  113. 

An  instruction  is  considered  as  refused,  in  legal  effect,  though 
marked  **given,"  where  it  is  neither  read  to  the  jury  nor  given 
to  them  when  the  case  is  submitted. 

Craw  V.  Chicago  City  Ry.  Co.,  159  App.  100. 

So  an  instruction  read  by  court  and  taken  by  jury  with  other 
instructions  is  considered  given  though  marked  "refused." 

Terre  Haute  &  Ind.  R.  Co.  v.  Hybarger,  67  App.  480. 
People  V.  Duzan,  272  111.  478. 

Modif3ing 

And  he  shall,  in  no  case,  after  instructions  are  given,  qualify, 

modify  or  in  any  manner  explain  the  same  to  the  jury  otherwise 

than  in  writing. 

Ch.  no,  sec.  74,  Rev.  Stat. 

Par.  8611,  vol.  5,  Jones  &  Addington. 

The  court  has  power  to  modify,  limit  or  qualify  an  instruction 
as  presented,  so  as  to  obviate  an  objection,  or  conform  the 
instruction  to  the  court's  own  view  of  the  law. 

Libby,  MacNeil  &  Libby  v.  Sherman,  146  III.  540. 
Iroquois  Fur.  Co.  v.  McCrea.  191  111.  340. 
Chicago  &  A.  R.  Co.  v.  Murphy,  198  111.  462. 

The  court  is  not  required  to  complete,  correct  or  perfect  an 
instruction  on  its  own  motion,  and  then  give  it.  Counsel  must, 
at  their  peril,  submit  correct  instructions  or  take  the  chance  of 
having  them  given  or  refused  as  they  are  presented.  While  the 
court  may  amend  bad  instructions,  it  is  not  bound  to  do  so. 
but  mav  refuse  them. 

Con^'v  V.  PT'^Tdirif".  ''H  ApD.  403. 

Potter  V.  Chicapo,  M.  &  St.  P.  Ry.  Co.,  20?  App.  363. 

It  is  not  error  to  refuse  an  instruction  improperly  drawn. 

Kenney  v.  Marquette  Co.,  243  111.  396. 


■      I 
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An  instruction  may  be  modified  after  its  reading,  where,  after 
its  modification,  it  is  re-read  and  given  to  the  jury  in  its  modified 
form.    ■ 

Indiana,  D.  &  W.  Ry.  Co.  v.  Hendrian.  190  111.  501, 
(Affg.,  92  App.  462). 

Modifications  may  be  made  by  erasure. 

Meul  V.  People,  198  111.  258. 

But  a  modification  should  be  so  made  that  the  jury  may  not 
see  what  the  court  holds  not  to  be  the  law. 

Conkey  Co.  v.  Bueherer,  84  App.  633. 

Objectionable  words  stricken  out  should  be  completely  obliter- 
ated. 

McGuire  v.  North  Breeze  Coal  Co.,  .179  App.  592. 

Though  it  is  not  error  for  theu  court  to  strike  out  portions 
omitted  from  the  instructions  as  modified,  by  merely  marking 
through  them  with  a  pen,  leaving  them  legible. 

West  Chicago  St.  Ry.  Co.  v.  Dedloff,  92  App.  547. 

While  it  is  not  good  practice  to  modify  instructions  so  that 
the  portions  attempted  to  be  erased  still  remain  legible  such 
modifications  if  not  misleading,  will  not  reverse  the  case. 

People  V.  Foster,  288  111.  371. 

Where  counsel  presents  number  of  instructions,  all  substan- 
tially the  same,  some  irrelevant  and  obscure,  court  should 
reconstruct  such  instructions  and  reduce  them  to  a  few,  clear 
and  perspicuous  legal  propositions  upon  which  the  case  turns 
and  give  them  as  substitutes  for  those  asked. 

Brant  v.  Gallup,  11 1  111.  487. 

TIME   OF   PRESENTATION: 

Rules: 

Power  of  Court  to  Make 

Courts  may  make  reasonable  rules  or  orders  for  the  transaction 

of  their  business,  provided  they  are  not  in  violation  of  the  law 

of  the  land. 

Owens  V.  Ranstead,  22  111.  161. 
Prindeville  v.  People,  42  111.  217. 

Rules  regulating  the  presentation  of  instructions,  where  rea- 
sonable, may  be  made  and  enforced  by  the  trial  judge. 

Chicago  City  Ry.  Co.  v.  Sandusky,  198  111.  400. 

Mast  be  In  Writing 

Unless  written  and  entered  of  record,  rules  are  of  no  validity. 

Cramer  v.  Illinois  Comm.  Men's  Assn.,  260  111.  516. 
Davis  V.  Northwestern  El.  R.  Co.,  170  111.  595. 
Anderson  v.  Sobkowiak,  148  111.  573. 

A  rule  locked  up  in  the  judge's  breast,  and  only  promulgated 
orally,  as  the  business  of  the  courts  progress,  has  none  of  the 
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constituents  of  a  rule.    A  rule  thus  established  can  not  have 

potency.   Common  right  and  common  sense  is  against  it,  and  it 

is  invalid. 

Owens  V.  Ranstead,  22  111.  161. 

To  make  a  rule  valid  and  obligatory  upon  suitors,  it  must  be 
in  writing  and  spread  at  large  upon  the  records  of  the  court, 
and  reasonable  publicity  should  be  given  it. 

Illinois  Central  R.  Co.  v.  Haskins,  115  111.  300. 

When  this  is  done,  no  discretion  can  be  exercised  as  to  its 
application,  unless  allowed  by  the  rule  itself. 

Lancaster  v.  Waukegan  &  S.  W.  Ry.  Co.,  132  111.  492. 
Illinois  Central  R.  Co.  v.  Haskins,  115  111.  300. 
People  V.  Blade,  104  111.  591. 
Owens  V.  Ranstead,  22  111.  161. 
Hopper  V.  Mather,  104  App.  309. 
Beveridge  v.  Hewitt,  8  App.  467. 

Where  there  is  no  rule  of  court  in  writing  limiting  the  time 
within  which  instructions  shall  be  presented  to  the  court,  the 
refusal  of  an  instruction  can  not  be  held  proper  because  not 
presented  in  time. 

Anderson  Co.  v.  Sobkowiak,  148  111.  573. 
Oleson  V.  Wabash  Coal  Co.,  126  App.  ^53. 
Swift  &  Co.  V.  Raleigh,  54  App.  44. 

Bvle  Generally  Obtaining 

The  rule  which  is  believed  to  have  most  generally  obtained, 
requires  all  instructions  to  be  furnished  the  court  by  the  com- 
mencement of  the  closing  argument.  That  rule,  it  seems,  is  well 
calculated  to  meet  the  convenience  of  both  parties  and  the  court, 
and  to  economize  time,  and  can,  in  no  way,  hinder  or  prevent 
the  attainment  of  a  fair  trial  by  both  parties.  In  practice,  such 
a  rule  operated  well.  It  gives  ample  time,  after  the  close  of  the 
evidence  and  the  case  fully  opened  to  the  jury,  for  both  parties 
to  prepare  their  instructions  and  the  court  being  thus  apprised 
of  the  legal  propositions  they  have  assiimed,  has,  after  the 
instructions  are  presented,  ample  time  for  their  examination,  and 
to  determine  upon  their  correctness.  It  is  essential  that  the  court 
shall  exercise  such  power,  through  reasonable  and  proper  rules, 
as  shall  enable  him  to  dispatch  the  business  of  the  court  at  least 
so  fast  as  the  proper  administration  and  justice  may  require. 

Chicago  City  Ry.  Co.  v.  Sandusky,  198  111.  400. 

Prindeville  v.  People,  42  111.  217. 

Illinois  Ceptral  R.  Co.  v.  Haskins,  115  111.  300. 

Rules  that  instructions  will  not  be  considered  if  presented 
after  the  becfinning  of  the  argument  to  the  jurv,  or  durine  the 
course  of  the  argument  to  the  jury,  or  during  the  course  of  the 
general  charge,  or  after  the  charge  is  concluded  bv  the  judge. 
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or  after  the  case  has  gone  to  the  jury,  or  after  the  jury  had 
come  in  and  disagreed,  may  be  sustained. 

Chicago  City  R.  Co.  v.  Sandusky,  198  111.  400. 
Pittsburg,  C.  C.  &  St.  L.  Ky.  Co.  v.  Hewitt,  202  111.  28. 
Rauch  V.  Bankers  Nat.  Bank,  143  App.  625. 
Chicago  &  A.  Ky.  Co.  v.  Louderbach,  125  Apn.  323. 
City  of  Chicago  v.  Fitz Gerald,  75  App.  174. 

A  rule  that  all  instructions  must  be  presented  to  the  court  at 
the  conclusion  of  the  taking  of  the  evidence  is  reasonable. 

Pennsylvania  Co.  v.  Greso,  102  App.  252. 

Waiver 

Notwithstanding  a  limit  of  time,  counsel,  acting  in  good  faith, 
has  a  right,  after  the  judge  has  instructed  the  jury,  and  before 
they  have  retired,  to  request  the  court  to  correct  an  error  or 
supply  a  deficiency.  A  rule  requiring  all  instructions  to  be  pre- 
sented at  the  conclusion  of  the  evidence  does  not,  in  its  terms 
or  scope,  prevent  the  court  from  giving  an  instruction  not  so 
presented,  if,  in  the  court's  opinion,  it  is  proper  so  to  do. 

Parmalee  Co.  v.  Griffin,  136  App.  307. 
Crane  Co.  v.  Hogan,  228  111.  338. 

The  court  may,  in  the  exercise  of  a  sound  discretion,  to  be 
measured  by  conditions,  waive  the  rule  and  receive  additional 
instructions  at  any  time.  In  certain  circumstances,  it  might 
become  the  court's  duty  to  do  so. 

Lyman  v.  Kline,  128  App.  497. 

A  rule  that  all  instructions  should  be  passed  up  for  considera- 
tion before  the  final  argument  is  begun,  can  not  reasonably 
furnish  any  excuse  for  refusing  an  instruction  for  which  no 
occasion  for  offering  had  arisen,  until  the  final  argument  had 
begun. 

Walker  v.  Struthers,  273  111.  387. 
Arnold  v.  Phillips,  59  App.  213. 

Amended  Instruction 

A  rule  which  requires  instructions  to  be  presented  at  the  close 
of  the  taking  of  the  evidence,  has  no  application  w^here  instruc- 
tion is  presented  in  apt  time,  is  examined  by  the  court,  and 
returned,  with  suggestion  that  in  its  then  form  it  was  erroneous, 
and  counsel  amends  it  and  returns  it  to  the  court,  with  request 
that  it  be  given  as  amended. 

Chicago  City  Ry.  Co.  v.  Hackctt.  136  App.  594. 

NUMBER: 
In  General 

The  right  to  demand  instructions  must  have  some  limit. 

Fisher  v.  Stevens,  16  111.  397. 

Chicapo  City  Ry.  Co.  v.  Brady,  35  App.  460 

Chicago,  -Anderson,  P.  B.  Co.  v.  Rcininger,  41  App.  324. 

Leiter  v.  Kinnare,  68  App.  558. 

West  Chicago  St.  Ry.  Co.  v.  Manning,  70  App.  239. 
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The  practice  of  submitting  to  the  court  a  large  number  of 
instructions  must  be  condemned,  as  tending  to  confuse  the  jury 
other  than  instruct  them,  while  it  places  an  unreasonable  and 
unnecessary  burden  on  the  trial  court. 

People  V.  Popovich,  286  III.  40^. 
Bishop  V.  People,  200  111.  33. 
Donelly  v.  Chicago  City  R.  Co.,  235  111.  35; 
Thompson  v.  Sprague,  197  App.  197. 

Unreasonable  number  of  instructions  should  not  be  requested. 

Chicago  &  E.  I.  R.  Co.  v.  Storment,  90  App.  505. 
Affd.,  190  111.  42. 

Casey  v.  Reedy  Mfg.  Co.,  166  App.  595. 
Nix  V.  Brunswick  Co.,  191  App.  503. 
Lichtenstein  v.  Fish  Fur.  Co.,  272  ill.  191. 

The  privilege  of  asking  instructions  should  not  be  subject  to 
gross  abuse. 

Lichtenstein  v.  Fish  Fur.  Co.,  2^^  111.  191. 

It  was  never  contemplated  that  the  court  should  be  required 
to  give  a  vast  number  of  instructions,  amounting  in  the  aggre- 
gate, to  a  lengthy  address.  A  few  concise  statements  of  the 
law,  applicable  to  the  facts,  are  all  that  can  be  required. 

West  Chicago  St.  Ry.  Co.  v.  Petters,  196  111.  298. 

Adams  v.  Smith,  58  111.  417. 

Chatelle  v.  Illinois  Central  R.  Co.,  210  App.  475. 

That  more  instructions  are  asked  than  are  required  does  not 
justify  the  court,  in  the  refusal  of  necessary  and  proper 
instructions. 

North  Chicago  St.  Ry.  Co.  v.  Polkey,  203  111.  225. 

Not  error  where  each  instruction  is  accurate. 

Chatelle  v.  Illinois  Central  R.  Co.,  210  App.  475. 

The  practice  of  giving  numerous  instructions  upon  every 
conceivable  phase  of  the  law  is  not  to  be  commended,  as  it 
tends  rather  to  confuse  than  to  enlighten  the  jury. 

Dunn  V.  People,  109  111.  635. 

Chicago  &  E.  R.  Co.  v.  Holland,  122  111.  461. 

Gilmore  v.  People.  124  111.  380 

Chicago  &  N.  \V.  Ry.  Co.  v.  Snyder,  128  III.  655. 

Limiting 

A  hard  and  fast  rule  limiting  the  number  of  instructions  to 
be  tendered  by  each  party  is  unreasonable. 

Chatelle  v.  Illinois  Central  R.  Co.,  210  Aon.  47;. 
Chicago  City  Ry.  Co.  v.  Sandusky,  108  111.  400. 
Chicago  U.  Trac.  Co.  v.  Ludlow.  108  Ann.  t^^t. 
Chicago  U.  Trac.  Co.  v.  Hanthorn,  211  111.  367. 

It  is  unreasonable  to  assume  that  each  of  the  parties  needs 
the  same  number  of  instructions.  The  issues  in  behalf  of  any 
one  may  make  a  number  of  instructions  necessary,  while  the 
jury  need  little  information  as  to  those  for  the  other  party.   The 
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judge  could  not,  by  a  general  rule,  applicable  to  all  cases,  or 
classes  of  cases  or  causes  of  action,  determine  and  specify  in 
advance  of  the  hearing,  the  number  of  instructions  proper  and 
requisite  to  be  used  in  all  cases.  If  the  court  should  wait  tintil 
the  conclusion  of  the  evidence  in  the  cause  and  then  determine 
the  number  of  instructions  he  would  consider,  the^  rule  would  be 
unreasonable  in  its  operation  upon  counsel,  in  that  it  would 
interfere  with  or  prohibit  the  practice,  adopted  by  many  careful 
and  competent  lawyers,  of  preparing  their  instructions  in  advance 
of  the  trial. 

Chicago  City  Ry.  Co.  v.  Sandusky,  198  111.  400. 

But  the  court  may,  after  jury  is  sworn,  enter  an  order 

limiting  number  of  instructions. 

Cobb  Choc.  Co.  v.  Knudson,  207  111.  452. 

It  is  error  to  arbitrarily  restrict  the  number  of  instructions  to 
be  asked  by  the  party  or  given  to  the  jury. 

Chicago  U.  Trac.  Co.  v.  Olsen,  211  111.  255. 
Kravitz  v.  Chicago  City  Ry.  Co.,  210  App.  287. 

But  if  the  order  adopted  by  the  court  does  not  operate  to 
deprive  a  party  of  any  instruction  which  it  was  entitled  to  have 
given  to  the  jury,  the  error  is  not  so  prejudicial  as  to  be  reversi- 
ble in  character. 

Chicago  U.  Trac.  Co.  v.  Olsen,  211  111.  255. 
Chicago  U.  Trac.  Co.  v.  Hanthorn,  2H  111.  367. 
Crane  Co.  v.  Hogan,  228  III.  338. 

It  is  error  to  refuse  to  give  a  correct  requested  instruction 
where  no  other  specific  instruction  covers  the  subject. 

Chicago  City  Ry.  Co.  v.  O'Donnell.  208  Ilf  267. 
Cravitz  v.  Chicago  City  Ry.  Co.,  174  App.  182. 

But  when  the  issues  are  simple  and  the  jury  are  fully  and 
freely  instructed  as  to  the  law,  further  instructions  may  be  re- 
fused, even  though  they  correctly  state  the  principles  of  law  in- 
volved. 

Freesen  v.   Scott  Co.  Dr.  Dist,  283  111.  536. 

One  Instruction  on  an  Issue 

The  court  is  not  required  to  give  to  the  jury  more  than  one 
instruction  upon  a  particular  subject,  and  the  fact  that  the 
court  gives  to  the  jury,  where  two  or  more  instructions  are  pre- 
sented upon  the  same  subject,  the  instruction  which  is  least  favor- 
able to  the  party  offering  them,  is  not  error. 

National  Enam.  &  Stamp.  Co.  v.  McCorkle,  219  111.  557. 

Pierson  v.  Lyon  &  Healy,   243   111.  370. 

Cutright  V.   Adams   Ex.   Co.,    17s   Apo.   260. 

Hammond  v.  Woodruff  Co..  168  App.  368. 

Kopf  V.  Yordy,  208  App.  580. 
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Repetition 

The  court  is  not  required  to  give  repeated  instructions  on  the 
same  question,  announcing  the  same  rule  of  law  but  only  in 
slightly  different  language. 

Kom  V.  Chicago  Rys.  Co.,  271  111.  328. 
Blair  v.  Illinois  Central  R.  Co.,  243  111.  224. 
Ward  V.  Chicago  City  Ry.  Co.,  237  111.  633. 
Samp  sell  v.  Rybuybski,  229  111.  75. 

Emphasis  by  repetition  even  of  a  particular,  properly  given 
proposition  in  instructions  is  objectionable. 

Holler  V.  Chicago  City  Ry.  Co.,  209  App.  140. 

But  though  a  number  of  instructions  involve  a  reiteration  of 
certain  principles  of  law  which  are  more  favorable  to  one  party 
than  to  another,  the  repetition  is  not  ground  for  reversal,  if  the 
instructions  are  appropriate  to  the  law  of  the  case. 

Kravitz  v.  Chicago  City  Ry.  Co.,  210  App.  287. 

May  Instruct  in  One  Charge 

The  court  may,  instead  of  giving  a  number  of  instructions 
for  each  of  the  parties,  give  to  the  jury  in  one  charge  all  the 
law  which  the  court  thinks  the  facts  of  the  case  demand,  and 
the  practice  is  a  good  one. 

Hanchett  v.  Kimbark,  118  111.  121. 
City  of  Chicago  v.  Moore,  139  111.  201. 
Alexander  v.  Mandeville,  33  App.  589. 
Chicago  City  Ry.  Co.  v.  Sandusky.  99  App.  164. 
Hill  V.  Parsons,  no  111.  107. 

Whether  a  charge  be  but  a  single  proposition  or  several  propo- 
sitions, set  forth  in  one  or  more  paragraphs,  or  in  the  form  of 
separate  and  distinct  sentences,  which  can  be  intelligently  read 
only  as  a  whole. 

Terre  Haute  &  I.  R.  Co.  v.  Eggmann,  159  111.  550. 

And  other  instructions  may  be  refused  where  covered  by  main 
charge. 

Klusemder  v.  East  St.  L.  Bridge  Co..  210  App.  537. 

Criminal 

The  practice  of  asking  many  charges  to  the  jury,  upon  every 
conceivable  phase  of  the  law,  is  a  pernicious  one,  and  should  the 
court  give  them,  the  effect  would  be  to  confuse,  rather  than  to 
enlighten  the  jury  as  to  the  true  issues  involved. 

Gilmore  v.  People,  124  III.  380. 
People  V.  Blumenberg,  271  111.  180. 

The  practice  is  altogether  inexcusable..  A  few  instructions, 
aptly  worded,  and  containing  correct  statements  of  the  law,  art 
helpful  to  a  clear  understanding  of  the  law  of  the  case  by  the 
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jury,  while  too  many  voluminous  instructions,  even  if  stating  cor- 
rect principles  of  the  law,  tend  strongly  to  mystify  and  confuse 
the  jury. 

People  V.  O'Gara,  2>i  111.  138. 

Incumbering  the  record  with  many  useless  instructions  is 
vicious. 

Dunn  V.  People,  109  111.  635. 

Attorneys  for  the  state  should  ask  a  very  few  instructions, 
and  these  as  plain  and  simple  as  language  can  make  them. 

Miller  v.   People,  39  111.  458. 

Where  the  issues  do  not  require  a  large  number  of  instructions, 
the  Supreme  Court  may  decline  to  consider  argument  by  which 
it  is  sought  to  justify  or  condemn  each  particular  instruction. 

People  V.  Blumenberg,  271  111.  180. 

The  refusal  of  a  proper  instruction  in  a  criminal  case  which  is 
covered  by  a  given  instruction  is  not  error. 

People  V.  Jones,  207  App.  218. 
Duncan  v.  Kammeier,  206  App.  207. 

FURTHER  INSTRUCTIONS: 
Power  to  Give 

The  court  may  give  additional  instructions  after  jury  has 
retired,  where  equal  opportunity  is  given  to  the  parties  to  submit 
further  instructions  if  thev  de^-ire. 

Crowell  V.   People,   190  111.  508. 
Shaw  V.  Camp,  160  111.  425. 
Lea  V.  Quirk,  20  111.  392. 

The  court  may  instruct  of  its  own  motion. 

City  of  Jolict  V.  Looney,   159  111.  471. 
Heenan  v.  Howard,  81  App.  629. 

Or  upon  request  by  the  jury. 

West  Chicapo  St.  Ry.  Co.  v.  Marks,  182  III.  15. 
Crowell  V.  People,  190  111.  508. 
Shaw   V.   Camp,    160  111.   425. 

Proper  Practice 

The  jury  should  be  brought  into  open  court  and  instructed  at 
the  bar. 

City  of  Monnd  City  v.  Mason.  262  111.  392. 
Crowell  V.  People.  190  111.  508. 
City  of  Jolict  v.  Looney,  159  III.  471. 
Chicago  &  A.  R.  Co.  v.  Robbins,  159  111,  598. 
Shaw  V,  Camp,  160  111.  425. 

If  jury  are  brought  into  oren  court  they  may  be  further 
instructed  in  a1)sence  of  counsel,  but  practice  is  not  commendable. 

T'lipoi*;    Crv^—y,]   R     Co.   v.    FptcII,    I08   App.   659. 
Heenan  v.  Howard,  81  App.  629. 
Kizer  v.  W'alden,  96  App.  593. 
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But  in  absence  of  anything  in  record  showing  contrary,  coun- 
sel and  client  will  be  presumed  to  be  in  court  room. 

Gallagher  v.  People,  211  111.  158. 

It  is  reversible  error  for  which  a  judgment  will  be  reversed, 
for  a  tria^l  judge  to  hold  any  communication  with  the  jury  in 
regard  to  the  instructions  in  the  case,  except  in  open  court. 

City  of  Mound  City  v.  Mason,  262  111.  392. 

Chicago  &  Alton  R.  R.  Co.  v.  Robbins,  159  111.  598. 

The  judge  may  not  go  to  the  jury  room  where  the  jury  are 
deliberating  on  their  verdict  and  have  an  interview  with  them. 

City  of  Mound  City  v.  Mason,  262  111.  392. 
Crabtrec  v.  Hagenbaugh,  23  111.  349. 

The  policy  of  the  law  requires  that  all  proceedings  of  the  court 
should  be  open  and  notorious,  and  in  the  presence  of  the  party  so 
if  he  is  not  satisfied  with  it,  he  may  take  exceptions  to  it  in  the 
mode  pointed  out  by  the  law,  and  need  not  be  put  to  extraneous 
proof  to  show  that  an  error  has  been  committed,  and  in  secret 
proceedings,  and  in  fact,  out  of  court. 

Crabtree  v.  Hagenbaugh,  23  111.  349. 
Chicago  &  A.  R.  Co.  v.  Robbins,  159  111.  598. 

Sending  Instructions  to  Jury  Room 

If  equal  opportunity  is  given  counsel  to  submit  further  instruc- 
tions, instruction  may  be  sent  to  the  jury  room. 

City  of  Joliet  v.  Looney,  159  111.  471. 

West  Chicago  St.  Ry.  Co.  v.  Marks,  182  III.  15. 

But  sending  to  the  jury,  after  they  have  retired  to  consider 
of  their  verdict,  an  additional  and  material  instruction  in  the 
absence  and  without  the  knowledge  of  counsel  representing 
parties  litigant,  constitutes  substantial  error. 

Chicago  &  A.  R.  Co.  v.  Robbins,  159  111.  598. 

When  a  jury  in  a  criminal  case  comes  into  court  asking  in- 
structions and  are  placed  in  a  position  to  be  influenced  by  the 
court,  the  defendant  has  an  unquestionable  right  to  present  such 
views  in  the  shape  of  instructions  to  the  jury  in  his  own  behalf, 
as  the  circumstances  might  require,  and  the  court  should  allow  it. 

Fisher  v.  People,  2$  111.  283. 

MUST   BE   GIVEN  BY  TRIAL  JUDGE: 
Can  Not  Delegate  Authority  to  Another 

Instructions  given  by  a  judge  must  be  based  upon  the  facts, 
and  necessarily  involve  an  application  of  the  law  to  the  particular 
facts  of  the  case.  That  judges  may  hold  court  for  each  other  and 
perform  each  other's  duties,  where  the}^  find  it  necessary  or  con- 
venient, does  not  involve  the  right  or  power  of  one  judge  to 
finish  for  another  the  performance  of  a  diity  already  entered  upon 
by  the  latter,  when  that  duty  involves  the  exercise  of  judgment 
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and  the  application  of  legal  knowledge  and  judicial  deliberation 
to  facts  known  to  the  latter  and  not  known  to  the  former.  A 
judge  can  not  delegate  his  judicial  authority  to  another,  and  a 
judge  who  has  not  heard  the  evidence  in  the  case  is  not  qualified 
to  give  the  instructions.  It  is  not  sufficient  that  the  court  or  the 
tribunal  was  the  same  by  the  substitution  of  another- judge  of 
equal  power.  The  language  of  the  statute  excludes  the  idea  that 
more  than  one  judge  can  participate  in  passing  upon  the  instruc- 
tions to  be  given  to  the  jury,  or  that  another  judge  can  pass 
upon  instructions  than  the  one  who  has  heard  the  evidence  and 
conducted  the  trial.  The  parties  are  entitled  to  his  judgment 
upon  the  law  and  the  facts  up  to  the  time  of  the  retirement  of  the 
jury  to  consider  of  their  verdict. 

Durden  v.  People,  192  111.  493. 
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POWER  AND  DUTY  OF  COURT: 
In  General 

The  court  has  full  power  to  take  whatever  steps  are  necessary 
to  the  securing  of  a  fair  trial  by  instructing  the  jury,  holding 
it  together  and  such  other  acts  as  will  prevent  any  complaint  as 
to  its  conduct  and  it  is  the  absolute  duty  of  the  court  not  only  to 
instruct  the  jury  so  positively  and  firmly  that  no  juror  may  for 
any  reason  fail  to  observe  the  requirements  but  it  should  do  so 
without  either  party  being  censured  by  the  jury  for  the  court's 
actions. 

Ogren  v.  Rockford  Star  Printing  Co.,  288  111.  405. 

Court  may  admonish  the  jury  orally  as  to  its  conduct. 

Pioneer  Const.  Co.  v.  Sunderland,  188  111.  341. 

Courts  are  clothed  with  ample  power  to  punish,  appropriate- 
ly the  misconduct  of  jurors,  and  of  others  in  their  presence,  and 
no  court  ought  to  hesitate  to  impose  adequate  penalties  where 
there  has  been  conduct  by  which  the  jury  may  have  been  improp- 
erly influenced  or  the  verdict  has  been  the  result  of  improper 
conduct. 

Sanitary  Dist.  of  Chicago  v.  Culerton,  147  111.  385. 

Whether  or  not  the  parties  consent  to  the  taking  of  photo- 
graphs of  the  jury  and  without  regard  to  whether  such  acts  are 
prejudicial,  the  court  should  not  permit  it.  It  is  not  in  keeping 
with  the  dignity  a  court  should  maintain  or  with  the  proper  and 
orderly  conduct  of  its  business  to  permit  its  Sessions  to  be  inter- 
rupted and  suspended  for  such  a  purpose. 

People  V.  Munday,  280  111.  32. 

CUSTODIAN: 
Necessity  of: 

Bole  at  Common  Law 

By  the  common  law,  in  all  cases,  civil  or  criminal  it  was  re- 
quired that  a  bailiff  should  be  sworn  to  attend  the  jury  and  keep 
them  together  without  meat  or  drink,  fire  or  candle,  until  they 
had  agreed  upon  their  verdict.  If  they  did  not  agree  before  the 
departure  of  the  judge  into  another  county,  the  sheriff  was 
required  to  send  them  along  in  carts  and  the  judge  took  and 
recorded  the  verdict  in  the  foreign  county. 

Reins   v.   People,   30   111.   256. 

Criminal  Actions: 

— Officer  to  be  Sworn 

When  the  jury  retire  to  consider  of  their  verdict  in  any  crimi- 
nal case,  a  constable  or  other  officer  shall  be  sworn  or  affirmed 
to  attend  the  jury  to  some  private  and  convenient  place,  and  to 
the  best  of  his  ability  keep  them  together  without  meat  or  drink 
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(water  excepted),  unless  by  leave  of  court,  until  they  shall  have 
agreed  upon  their  verdict,  nor  suffer  others  to  speak  to  them,  and 
that  when  they  shall  have  agreed  upon  their  verdict  he  will  return 
them  into  court.  Provided,  in  cases  of  misdemeanor  only,  if  the 
prosecutor  for  the  people,  and  the  person  on  trial,  by  himself  or 
counsel,  shall  agree,  which  agreement  shall  be  entered  upon  the 
minutes  of  the  court,  to  dispense  with  the  attendance  of  an  officer 
upon  the  jury,  or  that  the  jury,  when  they  have  agreed  upon  their 
verdict,  may  write  and  seal  the  same,  and  after  delivering  the 
same  to  the  clerk,  may  separate,  and  it  shall  be  lawful  for  the 
court  to  carry  into  effect  any  such  agreement,  and  receive  any 
such  verdict  so  delivered  to  the  clerk  as  the  lawful  verdict  of  such 
jury. 

Sec.  435,  ch.  38,  Rev.  Stat. 

Par.  4134,  vol.  2,  Jones  &  Addington. 

If  any  officer  sworn  to  attend  upon  a  jury  shall  knowingly 
violate  his  oath  or  affirmation,  or  shall  so  negligently  perform 
his  duties  that  the  jury  shall  separate  without  leave  of  the 
court,  or  obtain  food  or  drink  (except  water),  or  if  any  person 
not  belonging  to  the  jury  shall  hold  conversation  with  any  of 
the  jury,  every  person  and  officer  so  offending  shall  be  pun- 
ished for  a  contempt  of  the  court  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court. 

Sec.  436,  ch.  38,  Rev.  Stat. 

Par.  4135,  vol.  2,  Jones  &  Addington. 

— Capital  Cases 

The  law  in  capital  cases,  undoubtedly  is  that  from  the  com- 
mencement of  the  trial  until  the  rendition  of  the  verdict,  the 
jury,  during  all  adjournments  of  the  court,  should  be  placed 
in  charge  of  an  officer  unless  it  is  otherwise  ordered  by  the  court, 
by  the  consent  of  the  accused  and  the  attorney  for  the  people. 

People  V.  Casino,  295  111.  204. 
People  V.  Strause,  290  111.  259. 
McKinney  v.  People.  7  111.  540. 
Dreyer  v.  People,  188  111.  40. 
Mclntyre  v.  People,  38  111.  514. 
Russell  V.  People,  44  111.  508. 
Jumpertz  v.  People,  21  111.  375. 
Adams  v.  People,  47  111.  376. 

But  the  law  is  settled  in  this  state  that  the  trial  court  may 
exercise  its  discretion  in  allowing  the  jury  to  separate  during 
the  progress  of  a  trial  in  a  criminal  case,  less  than  capital  unless 
sufficient  cause  is  shown  at  the  trial  why  the  jury  should  be  kept 
together,  the  trial  court  properly  instructing  them  concerning 
their  duties  while  separated. 

People  v.  Foster,  288  111.  35^1. 
People  V.  Stowers,  254  111.  588. 
Sutton  V.  People,  145  111.  279. 
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— Duty  of  Court 

It  is  the  duty  of  the  court  to  send  a  sworn  officer  with  the  jury. 

Mclntyre  v.  People,  38  111.  514. 
Farley  v.  People,  I^JS  111.  97. 

The  court  should  not  permit  a  jury,  after  they  are  empaneled 
in  the  cause,  and  before  they  retire  to  consider  of  their  verdict, 
to  be  in  charge  of  an  unsworn  officer.  While  this  omission  might 
not  be  sufficient  to  reverse  a  conviction  for  manslaughter,  in  a 
trial  for  murder,  or  a  conviction  for  ordinary  felonies,  the 
best  practice  is  to  never  omit  the  precaution  of  having  a  sworn 
officer  in  charge  of  the  jury,  at  all  times  after  they  are  empaneled 
and  when  they  are  not  in  the  presence  of  the  court. 

Gibbons  v.  People,  23  111.  518. 

Such  a  practice  certainly  inspires  confidence  in  the  community 
that  when  convictions  are  had,  they  are  free  from  improper  in- 
fluences upon  the  jury  and  tends  more  strongly  to  protect  the 
rights  of  the  citizen  and  prevent  the  conviction  of  the  innocent. 

Gibbons  v.  People,  23  111.  518. 

It  is  the  duty  of  the  court  to  provide  an  officer  to  attend  the 
jury. 

Morton  v.  People,  47  111.  468. 

Objection  to  any  irregularity  should  be  made  at  the  time. 

Dreyer  v.  People,  188  111.  40. 
Lamb  v.  People,  219  111.  399. 
People  V.  Newsome,  219  111.  12. 

Betnmlng  in  Cliarge  of  Sworn  Officer 

The  fact  that  there  is  nothing  in  the  record  to  show  whether 
the  jury  were  attended  by  a  sworn  officer  when  they  returned 
into  court  after  considering  their  verdict  is  not  material,  where 
the  record  showed  no  objection  to  the  absence  of  such  officer,  if 
he  was  absent. 

People  V.  Darr,  262  111.  202. 

But  it  is  improper  for  the  jury  to  deliver  their  sealed  ver- 
dict to  the  custodian,  separate  and  return  into  court.  The 
statute  provides  only  that  in  case  of  misdemeanors,  the  jury 
may  seal  their  verdict  and  deliver  same  to  clerk,  if  so  agreed, 
and  then  separate. 

People  V.  Blair,  266  111.  70. 
Farley  v.  People,  138  111.  97. 

CiTll  Actions 

In  civil  cases,  and  cases  of  misdemeanor,  the  rule  is  different, 
and  the  court  may  exercise  a  discretion  as  to  a  proper  disposition 
of  the  jury  during  the  progress  of  the  trial. 

McKinney  v.  People,  7  111.  540. 
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Who  May  be  Custodian: 

CoUaJbenl  Attack 

The  competency  of  the  officer  to  discharge  the  duty  imposed 
upon  him  can  not  be  inquired  into  collaterally. 

McCann  v.  People,  88  111.  103. 

Officer  a  Minor 

A  person  twenty  years  of  age,  or  even  less,  may  be  fully 
competent  to  discharge  all  the  duties  pertaining  to  the  office  of 
bailiff.  By  the  appointment  of  the  court  he  is  an  officer  pro 
haec  vice,  and  de  facto,  and  his  acts  as  such  are  valid  so  far  as 
third  persons  and  the  public  are  concerned. 

McCann  v.  People,  88  111.  103. 

Oath  of  Custodian: 

Criminal: 

— Necessity  of  Oath 

In  cases  of  felony,  the  officer  in  whose  charge  the  jury  are 
placed  must  be  sworn. 

Lewis  V.  People,  44  111.  452. 
Mclntyre  v.  People,  38  111.  514. 

Before  evidence  is  all  heard,  if  the  jury  retire  for  a  short  time, 
for  a  necessary  purpose,  the  officer  in  whose  charge  they  are, 
need  not  be  specially  sworn  for  the  purpose. 

Wilheim  v.  People,  72  HI.  468. 

— Form  of  Oath 

It  is  not  sufficient,  upon  trial  for  felony,  that  the  officer  placed 
in  charge  of  the  jury,  when  they  retire  to  consider  of  their  ver- 
dict, should  be  merely  sworn,  as  on  other  occasions,  "to  keep 
them  together  tmder  the  order  of  the  court."  He  must  be  sworn 
or  affirmed  to  "attend  the  jury  to  some  private  and  convenient 
place,  and  to  the  best  of  his  ability  to  keep  them  together  with- 
out meat  or  drink,  water  excepted,  unless  by  leave  of  court,  until 
they  shall  have  agreed  upon  their  verdict;  nor  suffer  others  to 
speak  to  them,  and  that  when  they  shall  have  agreed  upon  their 
verdict,  he  will  return  them  into  court." 

Mclntyre  v.  People,  38  111.  514. 

— When  Oath  Administered 

The  officer  in  charge  of  the  jury  should  be  sworn  at  the  time 
they  retire  to  their  consultation  room  to  agree  upon  their  verdict. 

Sanders  v.  People,  124  111.  218. 

But  if  the  statutory  oath  is  administered  to  the  same  officer  the 
same  day,  and  while  in  charge  of  the  jury  during  recess  of 
the  court,  failure  to  swear  at  time  of  retiring  is  not  such  an 
irregularity  as  will  justify  reversal. 

Sanders  v.  People,  124  111.  218.  ' 
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Oath  administered  to  officer  in  charge  of  jury  prior  to  intro- 
duction of  evidence  is  not  a  compliance  with  the  requirement  of 
the  statute.  To  swear  the  baiHffs  immediately  upon  the  jury 
being  sworn  and  prior  to  introduction  of  evidence,  the  argu- 
ments of  counsel,  and.  instruct  ions  of  the  court,  would  be  little 
less  than  farcical.  Under  such  circumstances  the  oath  would  be 
meaningless,  and  obedience  to  its  obligations  impossible. 

Dreyer  v.  People,  i88  111.  40. 

Administering  oath  at  noon  recess  instead  of  doing  so  later 
in  the  afternoon  when  jury  retires  to  consider  their  verdict,  is 
not  just  ground  for  reversal,  where  it  is  not  shown  that  the  jury 
were  not  attended  to  a  private  and  convenient  place,  or  were 
not  kept  together  without  meat  and  drink  until  they  had  agreed 
upon  their  verdict,  or  that  others  were  suffered  to  speak  to  them, 
or  they  were  exposed  in  any  such  way  as  to  be  operated  upon  to 
the  prejudice  of  the  accused. 

Sanders  v.  People,  124  111.  218. 

— Omission  Shown  by  Affidavits 

The  fact  that  the  officer  retiring  with  the  jury  was  not  sworn 
in  conformity  with  the  statute,  may  be  shown  by  affidavits  heard 
on  motion  for  new  trial,  embodied  in  bill  of  exceptions. 

Mclntyre  v.  People,  38  111.  514. 
Lewis  V.  People,  44  111.  452. 

But  where  defendant  makes  no  motion  for  new  trial  in  the 
trial  court,  he  is  not  in  position  on  appeal  to  urge  that  trial  court 
erred  in  not  having  the  officer  in  charge  of  the  jury  sworn. 

Markee  v.  People,  103  App.  347. 

— Waiver  of  Oath 

The  law  making  it  the  duty  of  the  court  to  place  the  jury  in 
charge  of  sworn  officers  is  no  more  positive  and  imperative  than 
the  duty  of  seeing  that  the  jury  is  kept  together  and  not  per- 
mitted to  communicate  with  others,  and  there  is  no  good  reason 
for  holding  that  one  requirement  may  not  be  waived  by  a  failure 
to  object,  as  well  as  the  other. 

People  V.  Newsome,  291  III.  11. 
Dreyer  v.  People,  188  III.  40. 
Lamb  v.  People,  219  111.  399. 

The  requirement  that  the  jury  in  a  criminal  case  shall  be  placed 
in  charge  of  a  sworn  officer  upon  retirement,  is  waived  by  a 
failure  of  defendant  to  object  at  the  time  of  omission  of  oath, 
and  the  question  is  thereafter  not  open  to  review  upon  writ  of 
error,  although  the  point  is  urged  as  proper  ground  for  new  trial 
by  motion  supported  by  affidavits. 

Dreyer  v.  People,  188  111.  40. 
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A  prisoner  on  trial,  under  our  law,  has  no  right  to  stand  by  and 
suffer  irregular  proceedings  to  take  place  and  then  ask  to  have 
the  proceedings  reversed  on  error  on  account  of  such  irregu- 
larities. The  law,  by  furnishing  him  with  counsel  to  defend 
him,  has  placed  him  on  the  same  platform  with  all  other  defend- 
ants, and  if  he  neglects  in  proper  time  to  insist  on  his  rights,  he 
waives  them. 

McKinney  v.  People,  7  III.  540. 
Dreyer  v.  People,  188  111.  40. 
People  V.  Newsome,  291  111.  11. 

Record 

In  criminal  cases  the  jury  should  be  placed  in  charge  of  a  sworn 
officer,  but  it  is  not  necessary  that  the  record  should  show  that 
fact.  The  presumption  is  that  the  court  performed  its  duty,  and 
if  the  officer  was  not,  in  fact,  sworn,  objection  should  be  made  at 
the  time  and  the  point  preserved  by  a  bill  of  exceptions. 

Knouff  V.  People,  6  App.  154. 

It  is  presumed  that  the  court  performed  its  duty  by  requiring 
a  sworn  officer  to  accompany  the  jury  in  their  retirement. 

Pate  V.  People,  8  111.  644. 
Holmes  v.  People,  10  111.  478. 

In  the  absence  of  proof  to  the  contrary,  it  is  presumed  that 
an  officer  attended  the  jury,  and  further  presumed  that  the  court 
performed  its  duty  in  so  providing. 

Morton  v.  People,  47  111.  468. 
McKinney  v.  People,  7  111.  540. 

Where  the  record  states  that  the  jury  retired  to  consider  of 
their  verdict,  in  charge  of  a  sworn  officer  of  the  court,  the  pre- 
sumption is  that  the  court  performed  its  duty  by  requiring  the 
proper  oath  to  be  administered. 

Dreyer  v.  People,  188  111.  40. 

Though  record  may  be  silent  as  to  when  and  how  officers  were 
sworn,  the  presumption  must  be  that  the  court  did  its  duty  in 
that  regard  until  the  contrary  is  made  to  appear. 

McKinney  v.  People,  7  111.  540. 
Lamb  v.  People,  219  111.  399. 

Conduct  of  OflScer: 

In  General  t 

— Presumption 

The  law  will  presume  that  the  officer  in  charge  of  the  jury 
did  his  sworn  duty.  The  burden  is  on  the  party  affirming  the 
fact  to  show  the  acts  of  the  jury  were  illegal.  The  proceedings 
of  the  jury  will  be  presumed  to  be  regular  and  free  from  error, 
until  error  is  shown  from  the  record.  Every  reasonable  intend- 
ment not  negatived  by  the  record  is  to  be  indulged  in  support  of 
the  judgment. 

Bonardo  v.  People,  182  111.  411. 
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— Keeping  Jury  in  Private  Place 

It  is  the  duty  of  the  officer  to  keep  the  jury,  when  at  meals  or 
sleeping,  entirely  removed  from  the  company  of  others-.  They 
should  eat  by  themselves,  and  sleep  with  no  other  person  but  the 
officer  in  charge. 

Adams  v.  People,  47  III.  376. 
Jumpertz  v.  People,  21  111.  375. 

It  is  the  duty  of  the  officer  in  charge  to  keep  the  jury  at  all 
times  entirely  removed  from  the  company  of  others.  It  is  indis- 
creet at  any  time  to  permit  them  to  be  in  company  with  others, 
but  unless  it  is  clearly  shown  that  they  are  by  the  exposure  oper- 
ated on  in  some  way  to  the  prejudice  of  accused,  the  verdict  will 
not  be  set  aside  for  that  cause  alone. 

People  V.  Duncan,  261  111.  339. 

A  jury  trying  a  defendant  on  charge  of  felony,  upon  retire- 
ment to  consider  of  their  verdict,  must  be  placed  in  charge  of  a 
sworn  officer,  whose  duty  it  is  to  keep  them  together,  to  prevent 
others  from  speaking  to  them,  and  not  to  speak  to  them  himself 
except  to  ask  them  if  they  have  agreed  upon  their  verdict,  and 
when  they  have  so  agreed,  to  return  them  into  court. 

Farley  v.  People,  138  111.  97. 

Presence  in  Jury  Booms 
— Improper 

It  is  improper  for  an  officer  of  the  court,  or  any  one  else 
not  a  juryman,  to  be  present  when  the  jury  are  deliberating  upon 
their  verdict.  Such  a  breach  of  duty  on  the  part  of  an  officer  is 
a  great  irregularity. 

Bonardo  v.  People,  182  111.  411. 

It  will  be  presumed  that  a  person  not  lawfully  in  the  jury  room 

during  their  deliberations  would  not  be  permitted  to  hear  what 

occurred  there. 

Groves  &  S.  R.  Co.  v.  Herman,  206  111.  34. 

— May  Not  Vitiate  Verdict 

The  rule  has  not  been  adopted  in  Illinois  that  the  presence  of 
an  officer  during  the  deliberation  of  a  jury  is  such  irregularity 
and  invasion  of  the  right  of  trial  by  jury  as  to  absolutely  vitiate 
the  verdict  in  all  cases  without  regard  to  whether  improper  influ- 
ences were  actually  exercised  over  the  jury  or  not.  But  such  a 
breach  of  duty  on  the  part  of  an  officer  is  a  grave  irregularity, 
which  will  or  will  not  have  the  eflfect,  dependent  on  the  circum- 
stances, of  each  particular  case. 

Hesten  v.  Neathammer,  180  111.  150. 
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— Discretion  of  Trial  Court 
The  question  may  be  safely  intrusted  to  the  discretion  of  the 
court  who  tries  the  case,  without  interference  except  where  there 
has  probably  been  an  abuse  of  that  discretion. 

Gainey  v.  People,  97  111.  270. 

It  can  not  be  said  that  if  an  impropriety  of  the  kind  for  any 
cause  happens  to  be  committed,  the  verdict  is  thereby,  in  every 
case,  necessarily  vitiated,  without  regard  to  the  conduct  or 
motives  of  the  officer,  or  the  effect  of  his  presence  upon  the 
jury.  Such  a  breach  of  duty  upon  the  part  of  the  officer  is  a 
grave  irregularity,  which  will  or  will  not  have  the  effect  of 
vitiating  the  verdict,  dependent  upon  the  circumstances  of  each 
particular  case. 

Gainey  v.  People,  97  III.  270. 

Mere  presence  is  not  of  itself  ground  for  new  trial. 

Gainey  v.  People,  97  111.  270. 

But  where  officer  gave  testimony  as  to  material  facts,  or  direct- 
ed balloting  or  made  threats  if  juror  did  not  participate  in  ballot, 
new  trial  should  be  granted. 

Gainey  v.  People,  97  111.  270. 
Hesten  v.  Neathammer,  180  111.  150. 

Where  it  affirmatively  appears  that  the  officer  was  not  influ- 
enced by  improper  motives  and  that  his  conduct,  outside  of  the 
mere  fact  of  being  in  the  presence  of  the  jury,  was  unexceptional, 
and  the  court  is  unable  to  discover,  after  due  inquiry,  anything 
connected  with  the  presence  from  which  it  might  be  reasonably 
inferred  the  jury  were  improperly  influenced,  or  the  rights  of  the 
accused  prejudiced  thereby,  there  is  no  sufficient  reason  for  set- 
ting the  verdict  aside,  thereby  incurring  the  expense,  trouble  and 
delay  of  another  trial.  On  the  other  hand,  when  the  inquiry 
develops  any  fact  or  circumstance  which  shows  or  tends  to  show 
that  the  defendant  may  have  been  prejudiced  by  the  irregularity, 
the  verdict  should  be  set  aside. 

Gainey  v.  People,  97  111.  270. 

— Where  Officer  Witness 

There  are  reasons  of  the  most  imperative  character  which  for- 
bid the  presence  of  the  officer  during  the  deliberations  of  the 
jury.  The  probable  eflfect  of  his  presence,  under  such  circum- 
stances, would  be  to  prevent  that  free  and  independent  dis- 
cussion of  his  testimony  which  the  ends  of  justice  demand  and 
the  obligations  of  the  jurors  impose.  And  in  any  event,  by 
reason  of  his  official  position  and  supposed  superior  knowledge 
with  respect  to  the  questions  in  controversy,  his  presence  would 
necessarily  incline  the  more  timid  and  inexperienced  jurymen 
to  refrain  from  the  expression  of  any  views  they  might  have  on 
the  subject  of  their  verdict. 
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Yet,  where  the  officer  was  a  witness  only  with  reference  to  a 
matter  to  which  there  is  no  controversy,  and  consequently  a 
matter  which  could  have  provoked  no  discussion  before  the  jury, 
there  being  no  other  misconduct,  it  is  not  sufficient  reason  for 
setting  aside  the  verdict  of  the  jury. 

Gainey  v.  People,  97  111.  270. 

But  the  rule  would  be  otherwise  if  the  officer  had  been  a  wit- 
ness as  to  material  or  controverted  facts  in  the  case. 

Gainey  v.  People,  97  111.  270. 

Statement  to  Jurors: 
— Duty  of  Juror 

A  juror  should  decline  to  hear  the  remarks  of  officer. 

Reins  v.  People,  30  111.  256. 

— Statements  Not  Affecting  Verdict 

A  new  trial  w^ill  not  be  granted  if  the  communications  or 
statements  do  not  appear  to  have  influenced  the  verdict. 

Gainey  v.  People,  97  111.  270. 
Hesten  v.  Neathammer,  180  111.  150. 
Reins  v.  People,  30  111.  256. 

— Statement  as  to  Disagreement 
A  statement  of  a  bailiff  to  a  juror,  in  response  to  a  question  of 
such  juror,  that  such  a  thing  as  a  disagreement  is  not  known 
in  this  court,  and  that  the  court  had  on  one  occasion  held  a  jury 
sixty-four  hours  because  they  could  not  agree,  does  not  con- 
stitute sufficient  ground  for  a  new  trial  where  it  does  not  appear 
that  the  bailiff  suggested  to  the  jurors  any  course  of  conduct 
or  any  opinion  of  the  court  or  of  his  own  in  the  case. 

Larson  v.  Chicago  U.  Trac.  Co.,  131  App.  261. 

If  an  officer  remains  with  the  jury  in  the  jury  room  all  night, 
and  while  they  are  considering  the  case  and  deliberating  on 
their  verdict,  and  talks  wnth  different  jurors  and  answers 
questions  which  they  propound  to  him  about  the  case,  and  when 
one  juror  declines  to  vote  on  the  question  until  after  further 
consideration  threatens  the  juror  that  if  he  does  not  vote  he  will 
report  him  to  the  court  and  have  him  fined,  is  such  misconduct 
as  to  vitiate  the  trial,  though  the  officer  testify  he  had  no  interest 
in  the  case,  and  the  juror  which  he  threatened  to  have  fined, 
also  makes  affidavit  that  he  was  not  influenced  in  his  verdict  by 
the  bailiff. 

Hesten  v.  Neathammer,  180  111.  150. 

Jurors,  unaccustomed  to  the  proceedings  of  courts,  and  with- 
out a  full  knowledge  of  the  extent  of  their  rights  and  duties 
or  those  of  the  officer  in  charge,  would  be  very  apt  to  attach 
undue  importance  to  the  statements  and  acts  of  such  officer  and 
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attribute  to  his  superior  knowledge  and  authority,  even  where 
they  have  none.  They  should  not  be  subjected  to  such  improper 
influence. 

Hesten  v.  Neathammer,  i8o  111.  150. 

— May  Not  Vitiate  Verdict 

When  a  sheriff  makes  improper  remarks  to  a  juryman,  he 
may  be  fined  for  his  conduct,  but  it  does  not  vitiate  the  verdict. 

Reins  v.  People,  30  111.  256. 

Ordinarily  such  questions  may  be  left  to  the  sound  discretion 
of  the  trial  judge  and  his  discretion  should  not  be  interfered 
with  unless  it  has  been  abused  or  not  properly  exercised,  but 
it  is  the  duty  of  the  Supreme  Court,  to  which  litigants  may 
finally  resort,  to  interfere  in  such  a  case  and  to  see  to  it  that 
the  rights  of  the  parties  are  not  prejudiced  by  the  misconduct 
of  the  officers  in  charge  of  the  jurors,  or  by  misconduct  of 
parties  or  their  attorneys. 

Hesten  v.  Neathammer,  180  111.  150. 

Suffering  Commniilcations  with  Others 

The  officer  should  not  suffer  or  permit  any  person  to  hold 
any  communication  with  the  jury  while  in  his  charge. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Communications  with  jurors  when  they  are  not  separated  may 
be  just  as  prejudicial  as  communications  made  with  jurors  when 
they  are  separated. 

People  V.  Strause,  290  111.  259. 

But  where  it  appeared  that  a  juror,  out  of  the  presence  of 
the  other  jurors,  was  allowed  to  see  his  wife  in  the  presence  of 
the  bailiff,  and  it  was  shown  that  whatever  conversation  she 
had  with  him  was  upon  subjects  wholly  disconnected  with  the 
case,  it  was  held,  that  such  impropriety  was  not  sufficient  grounds 
for  a  new  trial. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

There  is  a  plain  difference  between  misconduct  of  counsel 
and  misconduct  of  the  officer  in  charge  of  the  jury,  yet  either 
may  be  of  such  character  as  to  vitiate  the  verdict. 

Hesten  v.  Neathammer,  180  111.  150. 
Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 
Martin  v.  Morelock,  32  111.  485. 

An  outsider  can  not  lawfully  be  in  the  jury  room  during  their 
deliberations,  and  custodian  should  prevent  their  presence. 

Groves  &  S.  R.  Co.  v.  Herman,  206  111.  34. 

It  will  be  presumed  that  the  officer  in  charge  of  the  jury 
did  his  duty,  and  did  not  permit  any  one  else  not  a  juryman 
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to  be  present  when  the  jury  was  deliberating  upon  the  subject 
of  their  verdict,  and  the  presumption  is,  therefore,  that  an  out- 
sider was  not  present  in  the  jury  room. 

Bonardo  v.  People,   182  111.  411. 
Groves  &  S.  R.  Co.  v.  Herman,  206  111.  34. 
City  of  Pekin  v.  Winkel,  ^^  111.  56. 

Permlttliig  Use  of  Intoxicating  Liquor 

An  officer  having  charge  of  the  jury,  permitting  any  member 
to  drink  spirituous  liquor,  is  very  culpable,  and  should  be  ptmished 
by  the  court,  but  it  is  not  such  conduct  as  would  vitiate  a  verdict. 

Davis  V.  People,  19  111.  74. 

People  V.  King,  276  111.  138. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

CONDUCT  OF  JURY: 
In  General: 

Appearance  of  EtA 

In  a  trial  of  a  cause  the  appearance  of  evil  should  be*  as  much 
avoided  as  evil  itself. 

Bonnett  v.  Glattfeldt,  120  111.  166. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

No  litigant  owes  any  jury  any  unusually  friendly  acts  or  dem- 
onstrations of  any  kind  for  an  honest  verdict.  Presents  should 
not  be  given  to  or  be  received  by  a  juror  in  any  case.  Such  acts 
must  necessarily  produce  bad  impressions,  no  matter  how  good 
the  intentions  may  be  and  however  harmless  they  may  be  in 
fact  to  the  loser. 

Ogren  v.  Rockford  Star  Printing  Co.,  288  111.  405. 

Anything  calculated  to  impair  public  confidence  in  the  proper 
administration  of  the  law,  which  it  is  so  desirable  to  have  pre- 
vail, should  always  be  avoided. 

Bonnett  v.  Glattfeldt,  120  111.  166. 

Too  much  care  and  precaution  can  not  be  used  in  guarding  the 
jury  from  improper  influences  and  preserving  the  purity  of 
jury  trials.  Great  strictness  in  this  regard  is  needful  in  order 
to  give  due  confidence  to  parties  in  the  results  of  their  causes. 

Lyons  v.  Lawrence,  12  App.  531. 

The  confidence  of  the  people  in  courts  of  justice  and  especially 
in  jury  trials,  can  only  be  sustained  when  those  proceedings  are 
conducted  with  such  circumspection  as  to  furnish  no  ground  for 
suspicion  that  court  or  jury  has  been  influenced  by  any  improper 
motives. 

CaulcV  V.  East  St.  L.  E.  St.  R.  Co.,  58  App.  151. 

If  the  administration  of  justice  is  to  be  kept  pure  and  above 
reproach,  every  appearance  of  a  want  of  impartiality  on  the  part 
of  the  jurors  must  l^e  discountenanced. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  154. 
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No  right  is  more  valtiable  to  the  citizen  or  more  important  in 
the  due  and  orderly  administration  of  justice  than  that  jurors 
should  be  kept  absolutely  free  from  anything  that  might  im- 
properly influence  their  deliberations. 

Vane  v.  City  of  Evanston,  150  111.  616. 

The  jury  should  be  entirely  free  from  all  possible  influences 
from  the  time  they  are  impaneled  until  they  return  their  verdict 
and  it  is  accepted  and  they  discharged. 

Lewis  V.  People,  44  111.  452. 

Every  one  ought  to  know  that  for  any,  even  the  least,  inter- 
meddling with  jurors,  the  verdict  will  always  be  set  aside. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

Lyons  v.  Lawrence,  12  App.  531. 

Presiimptian 

The  law  will  presume  that  jurors  were  not  guilty  of  mis- 
conduct. 

Bonardo  v.  People,  182  111.  411. 

The  presumption  will  be  indulged  that  until  the  case  is  sub- 
mitted, the  jury  is  in  its  proper  place  in  the  court  room  and  hears 
the  ruling  of  the  court. 

Gardner  v.  Knott,  US  App.  515. 

It  will  be  presumed  that  the  ofiicer  in  charge  of  the  jury  did 
his  duty  and  was  not  guilty  of  the  breach  of  that  duty.  The 
law  will  prestmie  that  the  officer  in  charge  of  the  jury  did  not 
permit  parties  to  the  suit  to  hear  or  know  anything  of  the  de- 
liberations of  the  jury. 

Bonardo  v.  People,  182  111.  411. 

The  presumption  is  that  the  court  performed  its  duty  in  the 
requirements  of  the  law. 

Pate  V.  People,  8  111.  644. 

Every  reasonable  intendment  not  negatived  by  the  record  is  to 
be  indulged  in  support  of  the  judgments  below. 

Bonardo  v.  People,  182  III.  411. 

Burden  of  Proof 

The  burden  is  on  complainant  to  show  that  the  acts  of  the 
jury  were  illegal. 

Bonardo  v.  People,  182  111.  411. 
Bevelot  v.  Lestrade,  153  111.  625. 
Marzen  v.  People,  190  111.  81. 

While  parties  are  entitled  to  and  should  have  unprejudiced 
jurors,  verdict  should  not  be  vacated  on  a  charge  of  misconduct 
of  the  jurors,  except  on  well-defined  proof  of  the  misconduct. 

Villape  of  Genoa  v.  Riddle,  132  App.  637. 
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Verdict  should  not  be  set  aside  upon  mere  suspicion  that  a 
juror  has  acted  improperly. 

Bevelot  v.  Lestrade,  153  111.  625. 
Roe  V.  Taylor,  45  111.  485. 

There  must  be  a  showing  or  just  inference  of  prejudice,  and 
such  negatives  shown  as  would  overcome  the  presumptions  of 
law  and  that  party  complaining,  or  his  counsel  did  not  know  of  all 
that  of  which  they  complain  before  the  cause  was  submitted  to  the 
jury. 

Marzen  v.  People,  190  111.  81. 

Commuiiications  of  Jurors: 

TVith  OatBiders: 

— In  General 

It  is  an  impropriety  on  the  part  of  a  by-stander  to  approach  a 
juror  for  any  purpose  without  first  obtaining  the  leave  of  the 
court  and  the  consent  of  the  parties. 

Martin  v.  People,  54  111.  225. 

Jurors  should  not  be  permitted  to  communicate  with  outsiders 
.  concerning  the  case. 

Sanitary  Dist.  of  Chicago  v.  CuUerton,  147  111.  385. 

The  court  may  permit  an  ill  juror  to  be  treated  by  a  physician 
and  his  wife  to  see  and  talk  witii  him. 

Marzen  v.  People,  190  111.  81. 

— Prejvdice  Must  Be  Shown 

The  mere  fact  that  other  persons  were  allowed  to  speak  to 
jurors,  is'not  sufficient,  within  itself,  to  set  aside  a  verdict  other- 
wise clearly  right. 

Marzen  v.  People,  190  111.  81. 

Where  it  clearly  appears  that  there  was  no  influence  brought 
to  bear  upon  the  juror,  and  there  is  nothing  tending  to  show 
prejudice  to  either  of  the  parties,  the  court  would  not  be  justified 
in  setting  aside  the  verdict  for  that  reason  if  it  was  otherwise 
proper. 

Sanitary  Dist.  of  Chicago  v.  CuUerton,  147  111.  385. 

Jones  V.  Warner,  81  111.  343. 

Cf.  People  V.  Strause,  290  111.  259. 

— On  Personal  Matters 

A  communication  by  juror  with  his  wife,  in  presence  of  bailiff, 
and  upon  subjects  wholly  disconnected  with  the  case  is  not- 
ground  for  new  trial. 

Sanitary  Dist.  of  Chicago  v.  CuUerton,  147  111.  385. 

Nor  is  the  payment  of  a  debt  by  a  by-stander  to  a  juryman. 

Martin  v.  People,  54  111.  225. 

It  is  improper  for  the  bailiff  in  charge  of  the  jury  in  a  crimi- 
nal case  to  permit  the  jurors  to  be  in  the  company  of  outsiders 
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or  to  allow  a  juror  to  hold  a  conversation  with  his  wife  or  be 
temporarily  in  charge  of  another  officer. 

People  V.  Duncan,  261  111.  339. 

It  can  not  be  urged  that,  although  the  transaction  be  innocent, 
it  must  divert  the  mind  of  the  juror  from  the  trial.  A  juror 
sitting  at  the  end  of  the  box  next  to  the  public  portion  of  the 
court  room,  as  these  rooms  are  ordinarily  arranged,  could  not 
prevent  a  bystander  from  handing  him  a  slip  of  paper  or  from 
speaking  to  him.  And  if  the  court  held  that  such  commimication, 
without  reference  to  its  character  and  without  misconduct  on 
part  of  the  juror,  would  be  ground  for  setting  aside  a  verdict 
on  the  theory  that  the  juror's  attention  had  been  distracted,  it 
would  be  easy  for  the  friends  of  the  prisoner,  in  almost  every 
criminal  case,  to  lay  sure  grotmds  for  a  new  trial  and  thereby 
defeat  the  administration  of  justice. 

Martin  v.  People,  54  111.  225. 

Nor  is  a  juror  disqualified,  where  trial  is  suspended  and  he 
acts  as  juror  in  another  cause,  by  reason  of  supposed  diversion 
of  the  juror's  thoughts  from  facts  in  first  cause,  as  there  can  be 
no  doubt  that  during  the  recesses  of  the  court  a  juror  impaneled 
in  a  cause  on  trial  may  attend  to  his  business  affairs,  read  a  novel, 
engage  in  a  political  or  philosophical  debate  or  attend  church, 
without  impairing  his  qualifications  to  continue  his  duties  as  a 
juror. 

Taylor  v.  Roby,  37  App.  147. 

It  is  not  misconduct  where,  after  jury  has  retired  to  consider  of 
the  verdict,  one  of  the  jurors,  through  the  bailiff,  asked  per- 
mission of  the  court  to  communicate  with  his  business  house 
through  the  telephone,  and  under  the  direction  of  the  court,  the 
bailiff  takes  the  juror  through  the  court  room  into  another  room 
to  a  telephone,  where,  in  the  presence  of  the  officer,  he  calls  a 
party  and  states  in  substance  that  he  was  detained  upon  a  jury 
and  might  not  be  home  until  late,  and  tells  the  party  how  to  get 
into  his  place  of  business  and  instructs  the  party,  who  is  his 
employee. 

West  Chicag:o  St.  Ry.  Co.  v.  Lundhall,  183  111.  284. 

— Concerning  Case 

Jurors  should  not  be  permitted  to  communicate  with  outsiders 
concerning  the  case.  • 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  III.  385. 

And  jurors  should  decline  to  hear  remarks. 

Reins  v.  People,  30  111.  256. 

If  juror  receive  from  outsiders  unauthorized  statements  con- 
cerning case,  which  may  influence  the  verdict,  it  will  be  set  aside. 

Dempsey  v.  People,  47  111.  323. 


556  JURIES  AND  JURY  TRIALS 

With  Witness 

After  a  juror  has  been  sworn,  he  should  not  talk  to  a  witness 
in  the  case  before  the  verdict. 

Woolsey  v.  White,  7  App.  2^^. 

The  mere  fact  that  a  witness  and  a  juror  merely  passed  a  few 
remarks  about  a  matter  in  no  way  connected  with  the  case  on 
trial,  or  with  anything  involved  in  it,  is  not  ground  for  new  trial. 

Bevelot  v.  Lestrade,  153  111.  625. 

Though  witness  is  an  agent  of  prevailing  party. 

Hairgrove  v.  Curtiss,  67  App.  448. 

With  FreTalliiig  Party: 
— In  General 

Tampering  with  jurors  by  the  successful  party  litigant,  or 
doing  any  act  out  of  the  presence  of  the  court  which  would  have 
a  tendency  to  bias  or  prejudice  them  in  the  consideration  of  the 
cause  will  ordinarily  afford  sufficient  ground  for  granting  a  new 
trial. 

Vane  v.  City  of  Evanston,  150  III,  616. 
Lyons  v.  Lawrence,  12  App.  531. 

Conversation  between  party  to  trial  and  juror,  during  the 
progress  of  the  trial,  is  reprehensible,  and  unexplained,  is  usually 
sufficient  to  warrant  the  trial  judge  in  setting  aside  the  verdict 
and  awarding  a  new  trial. 

City  of  Beardstown  v.  Smith,  150  111.  169. 

— Casual  Conversation 

But  a  mere  casual  conversation  with  prevailing  party  in  pres- 
ence of  attorneys  on  both  sides  and  the  officers  of  the  court,  and 
having  no  reference  to  the  case  is  not  ground  for  granting  new 

trial. 

Danville  Pub.  Co.  v.  McClure,  86  App.  432. 

Or  where  it  is  shown  the  conversation  was  upon  wholly  in- 
different matters,  the  subject  of  which  neither  was  able  to  re- 
member afterwards. 

City  of  Beardstown  v.  Smith,  150  111.  169. 

Or  where  it  is  shown  by  affidavit  of  party  and  juror  that 
they  had  no  personal  acquaintance  and  no  attempt  was  made  to 
talk  about  the  case. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  111.  148. 

Or  where*juror  merely  asked  party  for  a  ride  to  his  home, 
which  was  in  same  general  direction  as  party. 

Bonnett  v.  Glattfeldt,  120  111.  166. 

With  Counsel 

Trials  by  jury  would  be  of  little  worth  were  parties  or  their 
attorneys  permitted  to  interfere  in  any  manner  with  the  jurors 
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after  a  case  is  committed  to  them  and  they  are  considering  their 
verdict. 

Martin  v.  Morelock,  32  111.  485. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

And  courts  will  not  hesitate  to  set  aside  a  verdict  in  a  case 
where  such  conduct  has  been  indulged  in,  if  the  party  calling 
attention  to  it  is  free  from  blame  and  acts  promptly. 

McLaughlin  v.  Hinds,  47  App.  598. 

So  a  conversation  between  attorney  of  prevailing  party  and 
juror,  pending  the  trial,  concerning  some  old  litigation  in  which 
the  juror's  wife  had  been  involved  and  which  had  just  then  been 
compromised,  the  same  attorney  having  represented  the  adverse 
interest,  is  sufficient  ground  for  setting  aside  verdict. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

It  is  not  material  what  the  nature  of  the  conversation  was,  if  it 
related  to  the  case  or  the  verdict,  it  amotmts  to  such  misbehavior, 
both  on  the  part  of  counsel  and  jury  as  to  vitiate  the  verdict. 

Martin  v.  Morelock,  32  111.  485. 

So,  where  after  the  filing  of  a  sealed  verdict  and  before  it  is 
returned  into  court,  an  attorney  secures  affidavits  as  to  the 
extent  of  a  verdict  in  favor  of  his  client,  which  makes  it  appli- 
cable to  two  cases,  when  by  its  indefinite  form  it  is  not  applicable 
to  any  case,  is  such  an  interference  as  to  entitle  defeated  parties 
to  new  trial. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

But  where  juror  only  proposed  to  converse  with  attorney  in 
regard  to  cause  and  latter  promptly  and  emphatically  refused  and 
directed  the  juror  to  return  to  jury  room,  it  is  not  ground  for 
setting  aside  the  verdict. 

Jones  V.  Warner,  81  III.  343. 

With  Agent 

A  conversation  with  an  agent,  if  shown  to  be  about  extraneous 

matters  not  connected  with  the  case,  is  not  cause  for  granting 

new  trial. 

Hairgrove  v.  Curtiss,  67  App.  448. 

Wlfh  TrialJiidge 

It  is  improper  for  any  juror  to  communicate  to  the  court  in 
writing  or  verbally  in  reference  to  any  matter  belonging  to  the 
case.  If  they  desire  to  communicate  with  the  court  they  should 
send  a  request  to  the  court  through  the  officer  in  attendance, 
that  they  may,  in  a  body  be  brought  into  court.  It  is  not  good 
practice  for  the  court  to  permit  any  one  of  the  jurors,  while 
they  are  deliberating,  to  leave  the  jury  room  and  come  into  court 
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and  hold  a  conversation  with  the  court,  or  that  the  court  should 
make  such  a  request  of  the  foreman  or  of  any  other  member  of 
the  jury.    It  is  liable  to  great  abuse. 

Fisher  v.  People,  23  111.  283. 

Chicago  &  A.  R.  Co.  v.  Robbins,  159  111.  598. 

No  communication  whatever  ought  to  take  place  between  the 
judge  and  the  jury  after  the  cause  has  been  submitted  to  them 
by  the  charge  of  the  judge,  unless  in  open  court  in  presence  of 
counsel  in  the  case. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  TJ  App.  396. 

And  it  is  highly  improper  to  go  into  the  room  where  jury  are 
deliberating  and  interview  them  or  explain  or  instruct  as  to  any 
preceding  actions  in  the  case. 

Crabtree  v.  Hagenbaugh,  23  111.  349. 

When  the  court  adjourns,  the  judge  carries  no  powers  with 
him  to  his  lodgings,  and  has  no  more  authority  over  the  jury 
than  any  other  person  and  any  direction  to  'them  from  him, 
either  verbal  or  in  writing,  is  improper. 

RafFerty  v.  People,  72  111.  37. 
Schlesinger  v.  Allen,  69  App.  137. 

If  the  words  sent  by  the  judge  frt)m  his  lodgings  is  of  a  char- 
acter probably  to  operate  to  the  prejudice  of  the  accused,  the 
fact  that  his  counsel  in  his  absence  consented  to  it,  would  not, 
in  a  capital  case,  cure  the  error,  although  the  message  be  im- 
properly sent;  yet  if  by  no  possibility  it  could  work  an  injury 
to  the  prisoner,  it  ought  not  to  vitiate  the  verdict. 

Rafferty  v.  People,  72  111.  37. 

And  the  trial  judge  should  not  send  word  to  a  jury  by  a 
court  officer. 

RafFerty  v.  People,  ^2  111.  37. 

•  Where  jury  can  not  agree,  court  may  cause  them  to  be 
brought  into  court  room  and  further  written  instructions  given 
on  point  of  disagreement,  although  different  counsel  for  all 
parties  are  not  in  court. 

Heenan  v.  Howard,  81  App.  629. 

Refreshments  for  Jury: 

By  Order  of  Conrt 

It  is  now  the  customary  practice  for  the  court,  in  the  exer- 
cise of  its  sound  discretion,  to  allow  the  jurors  suitable  food, 
upon  its  proper  order. 

Vane  v.  City  of  Evanston,  150  111.  616. 
By  Farties: 

— General  Rtde 
The  parties  are  not,  however,  permitted  to  show  to  the  jury 
any  unusual  civilities  and  attention.     Such  attentions  practiced 
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by  the  successful  party,  his  counsel  or  partisans,  and  which 
excite  suspicion  as  to  the  motives  of  the  party  or  effect  upon  the 
jury,  will  ordinarily  afford  sufficient  ground  for  the  granting 
of  a  new  trial.  Furnishing  the  jury  or  jurors  with  refresh- 
ments or  the  like  by  the  successful  party,  the  extension  to  and 
acceptance  by  them  of  gratuities,  or  indeed  any  other  approach 
to  the  jury,  causing  suspicion  of  their  being  tampered  with,  or 
that  their  verdict  has  been  improperly  influenced,  not  satisfac- 
torily explained  away,  will  ordinarily  avoid  the  verdict  whether 
there  was  any  actual  intention  or  design  to  influence  them  or  not. 

Vane  v.  City  of  Evanston,  150  III.  616. 
Martin  v.  Morelock,  32  111.  485. 

— Reason  for  RtUe 

The  doctrine  is  based  upon  the  ground  that  public  policy  re- 
quires, and  the  pure  and  orderly  administration  of  justice  de- 
mands, that  the  jury  to  whom  the  law  commits  the  rights,  lib- 
erties and  lives  of  men  should  be  kept  absolutely  free  from 
suspicion.  The  law  will  not  tolerate  the  slightest  suspicion  that 
the  successful  litigant  has  corruptly  or  improperly  influenced  the 
jury  or  that  the  jurors  have  been  directly  or  indirectly  tampered 
with,  lest  justice  be  subverted  and  its  administration  be  brought 
into  contempt. 

Vane  v.  City  of  Evanston,  150  111.  616. 

Where  party  produced  in  court  and  offered  to  jury  refresh- 
ments, such  conduct  alone  will  justify  the  court  in  setting  aside 
the  verdict. 

Lyons  v.  Lawrence,  12  App.  531. 

Such  conduct  is  extremely  reprehensible. 

Lyons  v.  Lawrence,  12  App.  531. 

So,  where  upon  order  of  court,  jury  are  sent  to  make  view, 
and  one  party  pays  the  expenses,  with  the  knowledge  of  the  jury, 
and  they  are  treated  to  a  dinner  including  beer  and  cigars,  verdict 
will  be  set  aside.  The  bare  statement  of  the  facts  furnishes  its 
own  commentary.  A  trial  attended  with  such  concomitants  is 
worse  than  a  farce  and  to  suffer  a  verdict  obtained  under  such 
circumstances  to  stand  would  be  a  reproach  to  the  administration 
of  the  law.  In  the  very  nature  of  things,  the  entertainment, 
taken  altogether,  could  hardly  fail  to  establish  the  entente  cordiale 
between  the  jury  and  the  party,  and  disqualify  them  from  ren- 
dering an  impartial  verdict. 

Doud  V.  Guthrie,  13  App.  653. 

Every  one  ought  to  know  that  for  any,  even  the  least,  inter- 
meddling with  jurors,  a  verdict  will  be  set  aside. 

Lyons  v.  Lawrence,  12  App.  531. 
Doud  V.  Guthrie,  13  App.  653. 
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So  the  treating  of  a  juror  in  a  saloon  by  one  of  the  counsel 
may  be  grounds  for  setting  aside  the  verdict.  However,  right 
to  objection  is  waived  if  the  other  party  also  offends. 

McLaughlin  v.  Hinds,  151  111.  403. 

Cnstomary  Offices  of  ClTlllty 

It  does  not,  hdwever,  follow  that  customary  offices  of  civilities 
and  ordinary  hospitality  or  courtesy  extended  by  the  successful 
party,  when  not  designed  or  calculated  to  influence  the  jury 
in  their  consideration  of  the  cause,  and  which  are  devoid  of  sus- 
picion, will  afford  sufficient  ground  for  setting  aside  the  verdict 
and  awarding  a  new  trial. 

Vane  v.  City  of  Evanston,  150  111.  616. 

Or  where  it  is  not  shown  affirmatively  that  the  jury  or  any 

one  of  them,  knew  before  they  were  finally  discharged  that 

lunch  had  been  provided  at  the  expense  of  one  of  the  parties, 

where  jury  had  been  sent  to  view  the  premises  and  court  had 

requested  attorney  to  instruct  bailiff  in  charge  to  provide  lunch. 
Vane  v.  City  of  Evanston,  150  111.  616. 

Nor  where  the  jury  were  sent  by  court  to  view  premises  in 
charge  of  bailiff,  and  were  accompanied  by  attorney  for  one  of 
the  parties,  and  the  other  party,  and  at  suggestion  of  some  juror 
cigars  and  peanuts  were  indiscriminately  given  by  both. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  III.  148. 

Intoxleatliig  Liquors: 
— Drinking  to  Excess 

It  is  grave  misconduct  on  the  part  of  jurors  to  use  intoxicat- 
ing liquors  to  excess  during  their  consideration  of  a  case. 

People  V.  King,  276  111.  138. 

— When  Not  Ground  for  Reversal. 

But  the  mere  fact  that  liquor  was  used  by  a  juror,  if  not  to 
excess,  or  furnished  by  party,  partisans  or  counsel,  is  not  of 
itself  ground  for  setting  aside  a  verdict. 

Davis  V.  People,  19  111.  77. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

People  V.  King,  276  111.  138. 

Graybeal  v.  Gardner,  48  App.  305. 

And  where  there  is  not  ground  for  a  reasonable  suspicion 
that  the  drinking  clouded  or  in  the  least  affected  the  mind  of 
either  of  the  jurors. 

Graybeal  v.  Gardner,  48  App.  305. 

— Time  of  Drinking 

The  drinking  of  liquor  by  a  juror  is  not  such  misconduct  as 
to  affect  the  verdict,  where  such  liquors  were  drunk  at  times 
when  the  court  stood  adjourned  upon  one  or  more  of  the  several 
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days  during  which  the  trial  was  in  progress,  and  not  at  a  time 
when  the  effect  of  the  liquor  could  have  been  felt  by  the  juror 
when  considering  the  verdict. 

Graybeal  v.  Gardner,  48  App.  305. 

Or  where  drinking  was  at  meals,  and  no  juror  was  intoxi- 
cated and  proofs  were  filed  that  such  drinking  in  no  way  affected 
the  outcome  of  the  case. 

People  V.  King,  276  111.  138. 

So  where,  after  finishing  viewing  the  premises,  some  of  the 
jurors  drank  intoxicating  liquor,  but  not  shown  that  any  of 
them  drank  so  as  to  become  intoxicated,  or  that  the  persons  fur- 
nishing the  liquor  were,  in  any  way  interested  in  the  case,  nor 
shown  in  any  way  that  the  jury  were  thereby  influenced,  to  the 
prejudice  of  either  party,  it  would  not  be  sufficient  to  warrant 
the  setting  aside  of  the  verdict. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

— Punishment  of  Officer 

An  officer  having  charge  of  the  jury,  permitting  any  member 
to  drink  spirituous  liquor  is  very  culpable  and  should  be  punished 
by  the  court  for  the  impropriety. 

Davis  V.  People,  19  111.  74. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

And  the  jurors  likewise  may  be  punished. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Association  of  Juror: 

In  Genimd 

The  due  administration  of  justice,  as  well  as  public  policy 
requires  a  total  isolation  of  the  jury  from  the  parties,  or  their 
counsel  when  they  are  deliberating  on  their  verdict. 

Martin  v.  Morelock,  32  111.  485. 

Wfth  CouBsel 

Courts  can  not  be  too  strict  in  guarding  trials  by  juries  from 
improper  influence.  This  strictness  is  necessary  to  give  due  con- 
fidence to  parties  in  the  results  of  their  causes. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

The  jury  box  must  be  free  from  improper  influences.  Any 
association  of  any  kind  by  either  party,  or  the  counsel  of  either 
party  to  a  cause  on  trial,  with  any  one  of  the  jurymen  is  calcu- 
lated to  give  rise  to  suspicion  and  uncertainty  as  to  the  fairness 

of  the  verdict. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

All  persons  engaged  in  the  trial  of  a  cause  before  a  jury  should 

be  exceedingly  careful  with  reference  to  their  intercourse  with 

the  members  of  the  jury.     Ground  for  suspicion  may  be  given 
36 
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by  unnecessary  association  on  the  part  of  counsel  or  litigant 

with  one  of  the  jurors,  when  no  wrong  was  intended,  and  no 

improper  influence  was  in  fact  exercised.     The  confidence  of 

the  people  in  courts  of  justice  and  especially  in  jury  trials,  can 

only  be  sustained  when  those  proceedings  are  conducted  with 

such  circumspection  as  to  furnish  no  ground  for  suspicion  that 

court  or  jury  has  been  influenced  by  any  improper  motives. 
Cauley  v.  East  St.  L.  R.  Co,  58  Afip.  Z5Z. 

It  is  not  necessary  to  show  that  mind  of  juror  tampered  with 
was  influenced  by  the  attempt.  Perhaps  it  is  not  in  his  power  to 
say  whether  he  was  influenced  or  not,  and  if  he  was  not,  and  the 
party  who  gained  the  verdict  has  a  good  cause  of  action,  he  will 
be  entitled  to  a  verdict  upon  another  trial. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

It  is  highly  improper  and  ground  for  reversal  of  judgment 
for  a  juror  and  one  of  the  counsel  to  drink  together  in  a  saloon 
and  talk  about  old  litigation  just  compromised,  when  they  were 
engaged,  one  as  juror  and  the  other  as  attorney,  in  the  trial  of 
the  case  at  bar.  Such  conduct  is  calculated  to  create  the  impres- 
sion that  the  compromise  of  the  **old  case"  might  have  some  re- 
lation to  or  bearing  upon  the  results  of  the  case  then  pending. 
The  sense  of  obligation  for  a  favor  received  is  a  subtle  emotion 
and  often  unconsciously  dominates  the  faculties.  It  is  better  that 
the  jurymen  rest  under  no  obligations  or  under  any  apparent 
obligation  to  either  of  the  parties,  whose  rights  he  is  called  upon 
to  adjudicate.  Too  much  care  and  precaution  can  not  be  used 
to  preserve  the  purity  of  jury  trials.  It  is  not  necessary  to  show 
that  the  mind  of  the  juror  thus  tampered  with  was  influenced 
by  the  attempt.  It  might  be  insisted  that  the  juror  was  not,  in 
fact,  influenced  and  that  justice  had  been  done  between  the 
parties.  It  may  be  so,  but  it  may  be  useful  to  a  party  to  learn 
that  a  good  cause  might  be  injured  but  can  not  be  promoted  by 
conduct  of  this  sort,  and  to  the  public  generally  to  know  that  it 
will  be  tolerated  in  no  case  whatever. 

Mobile  &  O.  R.  Co.  v.  Davis,  130  111.  146. 

Where  jury  has  been  directed  to  seal  up  their  verdict,  and 
separate,  if  any  of  them  privately  converse  with  an  attorney 
in  the  case  and  upon  convening  of  the  court,  dissent  and  are 
retired  to  reconsider  of  their  verdict,  the  verdict  will  be  set  aside. 
Whatever  the  nature  of  the  conversation  may  have  been  is  not 
material.  It  is  sufficient  it  was  had  and  it  amounts  to  such  mis- 
beliavior  both  on  the  part  of  the  counsel  and  the  juror,  as  to 
vitiate  the  verdict.  The  conclusion  to  which  a  jury  may  arrive 
must  be  the  result  of  their  own  judgment,  uninfluenced  by  any 
considerations  coming  to  them  outside  of  the  jury  box.     Trials 
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by  jury  would  be  of  little  service  were  parties  or  their  attorneys 
permitted  to  interfere  in  any  manner  with  the  jurors  after  the 
case  was  committed  to  them,  and  they  are  considering  their 
verdict. 

Martin  v.  Morelock,  32  111.  485. 

Jurors  and  attorneys  in  the  case,  adjourning  to  a  neighboring 
saloon  after  verdict  had  been  sealed,  but  before  it  has  been 
opened  and  rendered,  and  indulging  in  conversation  and  treats  at 
the  expense  of  one  of  the  attorneys,  is  extremely  reprehensible, 
and  siifficient  ground  for  setting  aside  the  verdict,  if  not  waived 
by  the  act  of  the  other  party  to  the  suit. 

McLaughlin  v.  Hinds,  47  App.  598,  (Affd.  151  111.  403). 
Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  111.  148. 

Party  to  flie  Suit 

Association  of  a  party  with  a  juror  is  clearly  an  impropriety. 

Such  appearance  is  calculated  to  impair  the  public  confidence 

in  the  proper  administration  of  the  law,  which  it  is  desirable  to 

have  prevail,  and  should  always  be  avoided. 
Bonnett  v.  Glattfeldt,  120  111.  166. 

Where  it  appears  that  while  the  trial  was  in  progress,  and  as 
the  court  took  a  recess  for  dinner,  a  party  to  the  suit  and  one  of 
the  jurors  walked  together  a  part  of  the  way  from  the  court 
house  to  the  hotel  where  both  were  boarding,  and  while  so 
walking  they  were  engaged  in  conversation  with  each  other,  it 
will  not  be  ground  for  new  trial  where  it  is  clearly  shown  that  the 
distance  between  the  court  house  and  the  hotel  was  but  a  few 
steps;  that  the  juror's  overtaking  the  plaintiff  on  the  way  to 
the  hotel  was  accidental,  and  that  nothing  whatever  was  said 
between  them  in  relation  to  the  suit,  and  that  the  conversation 
was  wholly  on  indifferent  matters,  the  subject  of  which  neither 
was  able  to  remember  afterwards. 

City  of  Beardstown  v.  Smith,  150  111.  169. 

Pending  the  trial,  and  in  the  evening  after  the  adjournment 
of  court,  one  of  the  jurors  was  seen  near  the  court  house,  alone 
with  plaintiff,  riding  in  the  direction  of  the  homes  of  both,  which 
was  about  a  mile  from  where  they  were  seen.  The  explanation 
shown  by  the  affidavits  of  the  juror  and  the  plaintiff  was  that  they 
both  lived  in  the  city,  and  the  juror  having  to  go  home  in  the  same 
general  direction,  as  the  plaintiff,  asked  the  permission  of  the 
latter  to  ride  with  him  in  his  wagon,  and  plaintiff  consented, 
after  being  informed  by  one  of  his 'counsel  that  there  would  be 
no  harm  in  it  if  they  would  not  talk  about  the  case,  and  thev 
rode  together  to  near  the  juror's  residence.  That  nothing  was 
said  about  the  suit  between  them,  nor  any  allusion  made  to  same, 
and  the  iuror  said  he  was  in  no  wise  influenced  bv  the  ride  either 
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for  or  against  plaintiff,  and  the  counsel  confirmed  the  state- 
ments so  far  as  they  respected  him :  Held,  such  action  was  not 
of  so  grave  a  character  as  to  require  the  setting  aside  of  a  verdict 
in  favor  of  plaintiff. 

Bonnett  v.  Glattfeldt,  120  111.  166. 
In  Public  Place 
It  is  indiscreet  to  permit  jurors,  during  a  meal,  or  when  in 
their  lodging  room,  to  be  in  company  with  others,  but  unless  it 
is  claimed  and  shown  that  they  were,  by  such  exposure,  sub- 
jected in  some  way  to  influence  to  the  prejudice  of  the  prisoner, 
a  verdict  in  that  case  will  not,  and  should  not  be  set  aside. 
Though  it  is  wrong  for  a  juror  to  be  in  company  with  others, 
yet  if  it  is  not  proved  they  heard  anything  prejudicial,  or  that 
they  discussed  the  merits  before  the  case  was  closed,  nor  that 
the  jury  was  at  any  time  separated,  or  out  of  control  of  the 
officer  in  charge,  this  is  not  sufficient  to  set  aside  a  verdict. 

Adams  v.  People,  47  111.  376. 

Cf.  People  V.  Strause,  290  111.  259. 

Illness  of  Juror: 

Juror  May  be  Disciiarged 

Where  a  juror  is  taken  sick,  after  trial  begun,  it  is  proper  for 

the  court  to  discharge  him  and  call  another  juror  in  his  place, 

and  order  the  trial  to  proceed  de  novo. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 

It  is  not  necessary  that  the  whole  panel  be  likewise  discharged. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 

The  court  may  discharge  a  juror  upon  the  evidence  of  a  wit- 
ness who  w-as  not  a  physician.  Whether  a  person  is  sick  or  not 
is  a  fact  requiring  no  special  skill  or  science  to  understand,  and  it 
may  be  proven  by  anybody  who  knows  the  fact. 

City  of  Shawneetown  v.  Mason,  82  111.  337. 
Suspension  of  Trial 
The  sickness  of  a  juror  after  he  is  impaneled  is  not  ground 
for  a  new  trial,  even  in  a  capital  case,  where  it  appears  there 
was  a  suspension  of  deliberations  until  the  juror  recovered  suf- 
ficiently to  proceed  with  the  case. 

Hughes  V.  People,  116  111.  330. 

Mutual  Life  Ins.  Co.  v.  Allen,  113  App.  89. 

In  case  a  juror  becomes  unable  to  go  on  with  the  trial,  the 
court,  on  ascertaining  that  fact,  will  either  suspend  the  trial  or 
discharge  him  altogether  and  impanel  another  in  his  place  and 
commence  the  trial  again. 

Baxter  v.  People,  8  111.  368. 
May  Permit  Juror  to  Lie  Down 

Where  a  juror  complained  to  the  court  of  being  ill,  and  the 
court  caused  a  pallet  to  be  provided  for  him  near  the  jury  box. 
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upon  which  he  lay  down  during  a  portion  of  the  time,  and 
during  the  argument  of  one  of  defendant's  counsel,  had  a  chill 
and  for  a  time  was  in  a  sort  of  drowse,  and  from  his  affidavit  it 
appeared  he  thought  he  could  not  comprehend  fully  the  whole  of 
the  argument,  but  understood  all  the  evidence  and  all  that  was 
said  by  the  other  two  attorneys  for  the  prisoner  in  their  addresses 
to  the  jury,  it  is  not  cause  for  setting  aside  the  verdict. 

Baxter  v.  People,  8  111.  368. 

Jury  Saspendlng  Deliberaflong 

The  fact  that  a  juror  in  a  capital  case  was  suddenly  taken  ill, 
which  fact  was  not  noticed  until  case  had  been  concluded,  and 
until  after  the  jury  had  retired  to  consider  of  their  verdict, 
after  which  he  was  unconscious  for  a  few  hours,  but  no  dis- 
cussion of  the  case  was  had  by  any  of  the  jury  until  after  the 
sick  juror  was  so  far  restored  that  he  could  and  did  take  part 
in  the  deliberations  and  it  is  fully  shown  defendant  had  the 
benefit  of  the  judgment  of  the  juror  as  well  as  that  of  all  others 
in  their  deliberation  on  the  case,  the  illness  of  the  juror  is 

not  sufficient  ground  for  a  new  trial. 

Hughes  V.  People,  116  111.  330.  \ 

Medical  Attentloii 

Court  may  place  sick  juror  in  charge  of  officer  and  allow  medi- 
cal attention. 

Marzen  v.  People,  190  111.  81. 

An  affidavit  which  does  not  negative  that  juror  was  attended 
during  all  the  time  of  his  illness  by  a  sworn  officer,  and  fails 
to  assert  or  even  suggest  anything  improper  or  prejudicial  to 
the  cause  of  accused,  or  that  the  accused  or  his  counsel  did  not 
know  of  all  that  which  they  afterwards  complained  of,  before 
the  cause  was  submitted  to  the  jury,  is  insufficient. 

Marzen  v.  People,  190  111.  81. 

Sleeping  Juror:  ]    I 

Most  be  Ftejudicial  '    ' 

Mere  falling  asleep  for  a  short  time  by  a  juror  does  not  of 
itself  constitute  a  sufficient  ground  for  a  new  trial. 

Baxter  v.  People,  8  111.  368. 

Stroud  V.  Mulcahy,  47  App.  176. 

Kozlowski  V.  City  of  Chicago,  113  App.  513. 

To  entitle  party  to  a  new  trial,  it  should  be  made  to  appear 
affirmatively  that  juror's  inattention  was  prejudicial  to  party 
complaining. 

Kozlowski  V.  City  of  Chicago,  113  App.  513. 

To  establish  the  rule  that  because  some  one  of  the  jurors  did 
not  hear  and  comprehend  everything  which  was  said  to  them, 
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the  verdict  should  be  set  aside,  would  be  to  endanger  altogether 
too  many  verdicts,  and  would  introduce  an  inquiry  which  would 
be  most  embarrassing  in  its  consequences. 

Baxter  v.  People,  8  III.  368. 

A  case  of  this  nature  might  be  presented  so  strongly  as  to 
induce  the  court,  in  its  discretion  to  set  aside  the  verdict  from 
this  cause  alone,  but  it  would  have  to  be  an  extreme  case. 

Baxter  v.  People,  8  111.  368. 

So  affidavits  which  show  that  a  juror  slept  during  a  portion 
of  the  trial  of  a  cause,  but  do  not  show  how  long  such  juror 
slept  or  what  testimony  was  taken  during  the  period  of  his 
nap,  are  insufficient. 

Kozlowski  V.  City  of  Chicago,  113  App.  513. 

Yfatrer 

If  a  party  knew  that  a  juror  was  sleeping,  and  did  not  call 
attention  of  any  one  to  the  fact,  and  it  does  not  appear  the  court 
or  any  one  else  observed  or  knew  it,  such  action  might  be  deemed 
a  waiver  of  the  objection. 

Baxter  v.  People,  8  111.  368. 

Comments  of  Jurors: 

At  Trial 

It  is  improper  for  a  juror,  during  argument  by  an  attorney, 
to  express  an  opinion  in  regard  to  the  law  applicable  to  the  facts 
in  the  case. 

Schwartz  v.  McQuaid,  214  111.  357. 

And  the  court  might,  with  propriety,  impose  a  small  fine  on 

a  juryman  for  such  disregard  of  duty. 

Chicago  &  £.  R.  Co.  v.  Holland,  122  111.  461. 

But  such  irregularity  is  not  of  such  a  grave  character  as  to 
require  the  discharge  of  the  jury  or  the  directing  of  a  verdict. 
Nor  of  such  character  as  to  justify  the  setting  aside  the  verdict 
and  ordering  another  jury  to  try  the  issues. 

Schwartz  v.  McQuaid,  214  111.  357. 

Though  juror,  during  opening  statement  when  counsel  recited 
that  evidence  would  be  brought  out  which  would  prove  certain 
facts,  juryman  said :  'That  won't  help  you  a  bit, — that  will  not 
do  you  any  good." 

Chicago  &  E.  R.  Co.  v.  Holland,  122  111.  461. 

Duringf  Separation 

If  jurors,  pending  the  trial  and  after  part  of  the  proofs  are 
heard,  and  before  the  case  is  finally  submitted  to  the  jury,  pub- 
licly in  the  presence  of  several  other  persons,  discuss  the  merits 
of  the  controversy,  and  state  there  was  no  merit  to  the  defense, 
and  that  they  would  find  for  the  plaintiff  no  matter  what  argu- 
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n\ent  might  be  made  by  counsel,  or  what  instructions  should  be 
given  by  the  court,  such  conduct  will  be  so  improper  as  to  call 
for  a  new  trial. 

Jewsbury  v.  Sperry,  85  111.  56. 

But  rule  may  be  modified  if  made  after  verdict  rendered  and 
what  they  said  related  to  past  impressions  on  their  minds  pending 
the  trial,  but  not  expressed  until  afterwards. 

Jewsbury  v.  Sperry,  85  III.  56. 

An  improper  comment  made. by  a  juror  out  of  court  during 
the  pendency  of  the  trial  wjll  not  reverse  if  such  comment -was 
induced  by  the  improper  conduct  of  the  party  seeking  to  avail 
thereof  as  ground  for  new  trial;  if  such  party  had  desired  to 
avail  of  such  improper  comment  he  should  have  called  the  atten- 
tion of  the  court  thereto  during  the  trial,  in  which  case  the  trial 

court  might  properly  have  discharged  the  jury. 

Soens  V.  Chicago  W.  &  V.  Coal  Co.,  160  App.  467. 

Conduct  of  some  of  the  jurymen  in  criticising  the  methods  and 
practices  of  a  party,  in  the  absence  of  any  request  for  the  action 
of  the  court  at  the  time,  is  not  ground  for  reversal. 

Dowie  V.  Sutton,  126  App.  47,  (Affd.  227  111.  183). 

Examination  of  Witnesses 

Propounding  questions  to  witnesses,  by  a  juror,  is  assuming  a 
duty  which  does  not  belong  to  him,  and  should  be  checked  by  the 
court. 

Chicago  M.  &  St.  P.  R.  Co.  v.  Harper,  128  111.  384. 

Although  the  conduct  may  be  improper  in  propounding  ques- 
tions to  the  witnesses  and  evincing  by  his  questions  and  manner  a 
partiality  or  bias  towards  one  party,  the  other  party  after  allow- 
ing the  trial  to  proceed  without  objection,  can  not  take  advantage 
of  such  misconduct. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Krueger,  23  App.  639,   (Aflfd.  124 

111.  457). 
North  Chicago  St.  Ry.  Co.  v.  Burgess,  94  App.  337. 

Or  if  juror  on  his  voir  dire  has  disclosed  no  prejudice  and 
there  is  nothing  in  the  nature  of  the  questions  which  discloses 
the  fact  that  he  had  become  incompetent  to  discharge  his  duty  as 
a  juror,  it  is  not  error  to  deny  motion  to  exclude  juror  from 
panel.  ' 

Chicago,  M.  &  St.  P.  R-  Co.  v.  Harper,  128  111.  384. 

Chicago  City  Ry.  Co.  v.  Shreve,  128  App.  462,  (Affd.  226  111.  530). 

But  where  a  juror  states  from  his  seat  in  the  jury  box  that 
he  will  not  regard  certain  evidence  which  is  competent  and  which 
has  been  duly  admitted  in  the  case,  and  does  so  in  a  manner 
indicating  a  feeling  of  resentment  or  anger  or  disgust,  his  con- 
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duct  is  such  as  to  entitle  the  party  injured  to  a  new  trial  in  the 
event  of  an  adverse  verdict,  if  he  had,  at  the  proper  time,  moved 
the  court  to  withdraw  the  juror  and  continue  the  case. 

Chicago  St.  Ry.  Co.  v.  Brecher,  112  App.  106. 

A  juror  should  go  to  the  trial  of  a  cause  without  prejudice 
for  or  against  either  party,  or  for  or  against  the  issues  involved ; 
he  should  impartially  receive  and  consider  and  weigh  in  equal 
scales  all  the  evidence  which  the  court  suffers  to  come  before  him 
and  his  fellows ;  and  he  should  not  express  an  opinion  upon  nor 
come  to  a  final  conclusion  as  to  the  evidence  nor  as  to  any  mate- 
rial part  thereof  until  he  and  his  fellows  have  retired  to  consider 
upon  their  verdict. 

Chicago  City  Ry.  Co.  v.  Brechcr,  1 12  App.  106. 

Misconduct  and  Objections  Thereto: 
Partf G^atloii  In 

One  can  not  object  if  he  himself  or  his  counsel  actually  par- 
ticipate in  the  misconduct,  and  if  both  sides  are  equally  guilty  of 
the  impropriety,  neither  can  be  given  any  benefit  or  advantage 
because  of  the  improper  action  of  the  other. 

McLaughlin  v.  Hinds,  151  111.  403. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  III.  148. 

Induced  by  Partj 

Where  impropriety  is  induced  by  party,  he  can  not  take  ad- 
vantage of  his  own  misconduct. 

Soens  V.  Chicago  W.  &  V.  Coal  Co.,  160  App.  467. 

MlBcondnct  After  Agreemeat 

Misconduct  after  agreement  is  no  cause  for  a  new  trial, 
although  if  there  is  probable  ground  for  believing  that  there  has 
been  any  abuse  to  the  injury  of  the  defeated  party,  the  verdict 
will  be  set  aside. 

Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 

Knowledge  of  Conns^ 

Knowledge  of  counsel  is  knowledge  of  party  to  the  suit. 

Marzen  v.  People,  190  111.  81. 

City  of  Shelbyville  v.  Brant,  61  App.   153. 

Where  counsel  is  informed  of  the  misconduct  of  a  part  of 
the  jury  in  visiting  the  place  of  accident  in  question,  and  makes 
no  objection  to  the  court,  he  can  not  afterward  be  heard  to  com- 
plain. 

City  of  Shelbyville  v.  Brant,  61  App.   153. 

And  party  can  not  He  by  with  full  knowledge  of  what  is  being 
done,  ready  to  accept  if  the  verdict  is  favorable  and  insist  upon 
it  if  the  verdict  should  prove  unfavorable. 

Sanitary  Dist.  of  Chicago  v.   Ciillerton,    147   111.  385. 
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One  making  objection  must,  to  excuse  delay,  expressly  nega- 
tive not  only  knowledge  of  the  matters  complained  of,  but  also 

show  that  his  counsel  was  likewise  ignorant. 
People  V.  Marzen,  190  111.  81. 
McLaughlin  v.  Hinds,  47  App.  598. 
City  of  Shelbyville  v.  Brant,  61  App.  153. 

Waiver  of  Objections: 

— By  Silence 
A  party  waives  objection  to  misconduct  of  jury  by  remaining 
silent  after  knowledge. 

Stampofski  v.  Steffens,  79  111.  303. 

Where  party  chooses  to  conceal  improper  conduct  and  proceed 

with  the  trial,  it  is  too  late  to  raise  the  objection  for  the  first 

time  on  motion  for  new  trial. 

Soens  V.  Chicago,  W.  &  V.  Coal  Co.,  160  App.  467. 

If  a  party  to  a  cause,  which  is  upon  trial,  is  cognizant  of  an 
irregularity  in  the  conduct  of  a  juror,  and  does  not  avail  him- 
self of  the  first  opportunity  to  advise  the  court  of  it,  the  right 
to  make  it  the  ground  of  complaint  must  be  held  to  be  waived. 
A  party  can  not  in  such  case  remain  silent,  take  his  chances  of 
a  favorable  verdict  and  retain  the  right  to  bring  it  forward  as 
a  ground  for  a  new  trial  if  the  verdict  is  against  him. 

Schlitz  Co.  V.  Compton,  46  App.  34. 

A  party  can  not  remain  silent  and  speculate  upon  the  chances 

of  a  successful  verdict  in  his  favor  predicated  upon  the  superior 

information  a  juror  may  have  obtained  in  an  unlawful  manner. 

By  remaining  silent  when  it  is  his  duty  to  speak,  he  waives  the 

right  to  object.     If  party  received  notice  of  the  conduct  of  the 

juror,  and  sees  proper  to  have  him  pass  upon  his  case,  it  is  his 

right  to  do  so. 

Stampofski  v.  Steffens,  79  111.  303. 

— Criminal  Action 

A  prisoner  on  trial  has  no  right  to  stand  by  and  suffer  irregu- 
larities to  take  place  and  then  ask  to  have  the  proceedings  re- 
versed on  error  on  account  of  such  irregularity.  The  law,  by 
furnishing  him  with  counsel  to  defend  him,  places  him  on  the 
same  platform  with  all  other  defendants,  and  if  he  neglects  in 
proper  time  to  insist  on  his  rig:hts,  he  waives  them. 

People  V.  Falkovitch,  280  111.  321. 
Biilliner  v.  People,  95  111.  394. 
McKinne>'  v.  People,  7  III.  540. 
Marzen  v.  People,  190  111.  81. 

But  this  does  not  apply  in  capital  case  where  separation  is  by 
order  of  court. 

People  V.  Casino,  295  111.  204. 
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— Application  of  Ride 

Improper  separation  of  the  jury  is  governed  by  this  rule,  and 
if  known,  must  be  promptly  objected  to. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  392. 

Or  visiting  scene  of  accident. 

City  of  Shelbjrville  v.  Brant,  61  App.  153. 
Schlitz  Brg.  Co.  V.  Compton,  46  App.  34. 
Stampofski  v.  Steffens,  79  111.  303. 

And  improper  comments  of  juror. 

Soens  V.  Chicago,  W.  &  V.  Coal  Co.,  160  App.  467. 

Proper  Practice 

Merely  mentioning  misconduct  to  the  judge  presiding  at  the 
trial  is  not  sufficient.  This  is  mere  private  conversation.  The 
proper  practice  to  pursue  is  to  call  the  attention  of  the  court  to 
the  subject  and  make  such  motion  as  might  be  deemed  necessar}' 
and  then  the  action  of  the  court  could  be  preserved  in  the  record. 
It  is  not  incumbent  on  the  judge  to  file  his  affidavit  as  to  the 
alleged  conversation  with  counsel,  nor  should  the  rights  of  one 
party  be  aflfected  by  anything  transpiring  between  the  judge  and 
the  other  party. 

City  of  Shelbyville  v.  Brant,  61  App.  154. 

Nor  should  the  objection  be  communicated  to  the  court  as  a 
confidential  one.  It  is  too  late  to  raise  the  question  after  verdict 
by  motion  and  affidavits. 

McLaughlin  v.  Hinds,  151  111.  403. 

Pniiisliment 

Jurors  guilty  of  misconduct  should  be  visited  by  punishment 
as  for  a  contempt  of  court. 

Chicago  &  £.  R.  Co.  v.  Holland,   122  111.  461. 
McLaughlin  v.  Hinds,  151  111.  403. 

And  officer  who  suffers  misconduct  may  likewise  be  punished 

as  for  contempt. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 
Miller  v.  People,  39  111.  458. 
Davis  V.  People,  19  111.  74. 
Lewis  V.  People,  44  111.  452. 

The  courts  are  clothed  with  ample  power  to  punish  appropri- 
ately the  misconduct  of  others  in  the  presence  of  jurors  and  no 
court  ought  to  hesitate  to  impose  adequate  penalties  and  set  aside 
verdicts  where  there  has  been  conduct  by  which  the  jury  mav 
have  been  improperly  influenced  or  the  verdict  has  l^een  the  result 
of  improper  conduct  on  the  part  of  jurors. 

Sanitary  Dist.   of  Chicago  v.   Cullerton,   147   III.   385. 

Evidence  Out  of  Court: 

In  General 

On  the  trial  of  a  cause  the  jur\'  must  rely  upon  the  evidence 
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introduced  in  court;  they  can  not  go  outside  for  the  purpose 
of  getting  facts  upon  which  to  base  a  verdict. 

Stampofski  v.  Steffens,  79  111.  303. 
City  of  Shelbyville  v.  Urant,  61  App.  153. 
Schlitz  Brg.  Co.  v.  Compton,  46  App.  34. 

Yisitiiig  Scene  of  Crime 

As  a  general  rule  the  mere  fact  that  the  jury  visited  the  place 
of  the  crime,  will  not  vitiate  their  verdict,  without  proof  that 
they  did  so  for  the  purpose  of  understanding  the  evidence  or 
conversed  about  the  case  or  something  to  show  a  tendency  to 
influence. 

People  V.   Strause,  290  111.  259. 

Nor  that  one  juror  alone  passed  the  scene  of  the  crime. 

People  V.  Falkovitch,  280  111.  321. 

Experiments 

If  members  of  a  jury,  during  the  course  of  their  deliberations, 
make  experiments,  without  the  consent  of  the  court,  for  the  pur- 
pose of  ascertaining  facts  testified  to  on  the  trial,  such  conduct 
is  ground  for  a  new  trial. 

Yates  V.  People,  38  111.  527. 

Thus,  allowing  jury,  without  knowledge  of  accused,  his  counsel 
or  the  court,  to  take  with  them  to  the  jury  room,  a  pistol  not 
proven. to  have  been  the  one  with  which  the  fatal  shot  was  fired, 
and  there  to  experiment  with  such  pistol  as  a  means  of  determin- 
ing whether  deceased  could,  with  that  pistol,  have  fired  the  shot, 
is  reversible  error. 

Yates  V.  People,  38  111.  527. 
Jumpertz  v.  People,  21  111.  375. 

A  personal  test  by  jury  of  sample  of  material  submitted  to 
jury  for  their  inspection  and  examination,  held  not  error. 

McKechney  v.  City  of  Chicago,  160  App.  544. 

Inspection  of  Articles 

A  juror  has  no  right,  without  the  consent  of  the  parties,  while 
out  of  court  and  during  the  trial,  to  examine  an  article  involved 
in  the  case. 

Stampofski  v.  SteflFens,  79  111.  303. 

Affidaylts  of  Jurors 

The  deliberations  of  the  jury  room  are  secret. 

Rhoads  v.  City  of  Metropolis,  144  111.  580. 

The  conduct  of  a  juror  can  not  be  brought  to  the  attention 
of  the  court  by  affidavits  of  the  jurors  themselves  or  affidavits 
as  to  what  jurors  have  said  on  the  subject. 

Wyckoff  V.  Chicago  City  Ry.  Co.,  234  111.  613. 
Heldmaier  v.  Rehor,   188  111.  458. 
People  V.  Strause,  290  III.  259. 
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But  a  party  informed  of  such  misconduct,  who  speculates  upon 
the  chances  of  a  successful  verdict  by  remaining  silent  when  it 
was  his  duty  to  speak,  waives  the  right  to  object. 

Stampofski  v.  Steffens,  79  111.  303. 

It  is  improper  conduct  on  the  part  of  a  juror,  where  the  gist 
of  an  action  is  the  condition  of  premises  or  where  view  of  it 
would  enable  the  jurors  to  better  determine  any  disputed  fact,  to 
examine  the  locality. 

City  of  Shelbyville  v.  Brant,  61  App.  153. 
Schlitz  Brg.  Co.  v.  Compton,  46  App.  34. 

But  misconduct  of  juror  can  not  be  brought  to  attention  of 
court  by  affidavits  of  jurors  themselves  or  affidavits  as  to  what 
jurors  have  said  on  the  subject. 

WyckoflF  V.  Chicago  City  Rys.  Co.,  234  111.  613. 

But  party  cognizant  of  such  irregularity,  who  does  not  avail 

himself  of  the  first  opportunity  to  advise  the  court  of  it,  waives 

the  right  to  make  it  a  ground  of  complaint.    A  party  can  not  in 

such  case,  remain  silent,  take  his  chances  of  a  favorable  verdict, 

and  retain  the  right  to  bring  it  forward  as  a  ground  for  a  new 

trial  if  the  verdict  is  against  him. 

Schlitz  Bi^.  Co.  v.  Compton,  46  App.  34. 
City  of  Shelbyville  v.  Brant,  61  App.  153. 

Documents  in  Jury  Room: 
Papers  Admitted  in  ETidence: 

— Civil 

Papers  read  in  evidence,  other  than  depositions,  may  be  car- 
ried from  the  bar  by  the  jury. 

Sec.  76,  ch.  no,  Rev.  Stat. 
Par.  8613,  Vol.  5,  Jones  &  Addington. 
Hovey  v.  Thompson,  37  111.  538. 
O'Neal  V.  Calhoun,  67  111.  219. 
Carthage  v.  Buckner,  8  App.  152. 

But  this  does  not  include  a  written  statement  which  has  been 
used  solely  for  impeaching  purposes. 

Nelson  v.  Northwestern  El   Ry.  Co.,  170  App.  119. 

Johnson  v.  Fairbanks,  156  App.  381. 

Fein  v.  Covenant  Mut.  Ben.  Ass*n.,  60  App.  274. 

Nor  is  a  paper  competent  purporting  to  be  the  admission  of 
statements  of  what  an  absent  party  would  have  testified  to  if 
present. 

Smith  V.  Wise  &  Co.,  58  111.  141. 

Or  document  not  evidence  in  itself,  but  in  evidence  bv  consent 
and  examined  by  the  iury  in  order  to  prove  signature  by  the 
comparison  in  handwriting. 

Cox  V.  .Strassicr,  62  111.  383. 

♦Nor  claim  filed  against  estate. 

Avery  v.  Moore,  133  111.  74. 
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But  it  is  improper  to  allow  written  evidence  to  go  to  a  jury 
which  the  party  against  whom  it  is  offered  has  been  refused  an 
opportunity  to  examine.  It  is  without  exception  the  right  of  a 
party  before  a  paper  has  been  introduced  in  evidence  to  examine 
it.  The  rule  is,  that  if  the  cross-examining  counsel,  after  putting 
a  paper  in  the  hands  of  a  witness,  merely  asks  as  to  its  identity, 
his  adversary  will  have  no  right  to  see  the  document;  but  if  the 
paper  be  used  for  the  purpose  of  refreshing  the  memory  of  the 
witness,  or  if  any  question  be  put  regarding  its  contents,  a  sight 
of  the  dociunent  may  then  be  demanded  by  the  opposite  counsel 

Casteel  v.  Millison,  41  App.  61. 

— Criminal 

The  common  law  rule  in  a  criminal  case  is  that  the  jury,  when 

they  retired  to  deliberate  on  their  verdict,  should  take  with  them 

such  papers  and  books  as  had  been  produced  in  evidence,  as 

the  presiding  judge  should  direct. 
Dunn  V.  People,  172  111.  582. 

The  section  of  the  Practice  Act  which  provides  that  papers 
read  in  evidence,  other  than  depositions,  may  be  taken  by  the 
jury  upon  their  retirement,  is  applicable  only  to  civil  cases.  The 
mode  of  procedure  to  be  observed  in  trial  of  a  criminal  case  is 
covered  by  provisions  of  Division  13  of  the  Criminal  Code. 
The  eighth  section  of  the  division  providing  that  all  trials  for 
criminal  offenses  shall  be  conducted  according  to  the  course  of 
the  common  law,  except  where  the  criminal  code  points  out  a 
different  mode.  Nothing  in  such  division  purports  to  direct 
what  shall  be  taken  by  the  jury  from  the  bar  of  the  court. 

Dunn  V.  People,  172  111.  582. 

Whether  a  writing  introduced  in  evidence  in  a  criminal  case 
should,  be  delivered  to  the  jury  to  be  consulted  bv  them  in  the 
jury  room,  rests  in  the  sound  discretion  and  judgment  of  the 
court,  and  a  jury  may  be  permitted  to  take  a  written  statement 
which  has  been  properly  admitted  in  evidence. 

Dunn  V.  People,  172  111.  582. 
Cooke  V.  People,  231  III.  9. 

— All  to  be  Taken 

All  the  written  evidence  read  to  the  jury  should  be  taken  by 
them  or  none. 

Rainforth  v.  People,  61  111.  365. 
Johnson  v.  Fairbank  Co.,  156  App.  381. 

— Photographs 

Papers  in  evidence  clearly  embrace  photographs  or  skiagraphs 
offered  and  received  in  evidence.  Photographs  or  skiagraphs 
produced  and  admitted  in  evidence  may  he  taken  by  the  jury 
on  their  retirement  to  consider  and  determine  the  cause. 

Chicago  &  J.  Elec.  R.  Co.  v.  Spence,  213  111.  220. 
Williams  v.  City  of  Carterville,  97  App.  160. 
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All  papers  and  documents  given  in  evidence,  except  deposi- 
tions, may  properly  be  allowed  to  be  taken  by  the  jury,  and  the 
term  "papers  in  evidence"  is  considered  to  embrace  almost  all 
kinds  of  documentary  evidence,  including  exhibits,  whether  moist 

or  dry,  solid  or  liquid  and  photographs  are  included. 
Chicago  &  Jolict  Elec.  Ry.  Co.  v.  Spence,  115  App.  465. 
Chicago  &  A.  R.  Co.  v.  American  Strawboard  Co.,  91  App.  635. 

— Dying  Declarations 

A  written  statement  containing  dying  declarations  assimilates 
so  nearly  to  a  deposition  that  all  of  the  reasons  which  have,  by 
text  writers  and  courts,  been  advanced  in  support  of  the  view 
that  depositions  should  not  be  taken  by  the  jury  in  their  retire- 
ment, may  well  be  invoked  as  reasons  why  such  statements 
should  not  be  allowed  to  go  to  the  jury  room.  To  deliver  to 
the  jury  the  written  statements  so  that  they  may  have  them  con- 
stantly before  them  during  their  deliberations,  to  operate  upon 
their  sympathies  as  well  as  their  memory,  tends  to  give  a  mani- 
fest advantage  to  the  People  over  the  accused,  whose  proof  was 
but  oral.  No  reason  is  suggested,  nor  is  one  perceived,  why 
one  party  should  thus  be  given  advantage  over  the  other. 

The  rule  applies  with  greater  force  to  dying  declarations  than 
to  depositions  regularly  and  lawfully  taken,  because  when  a 
deposition  is  taken,  opportunity  is  given  the  adverse  party  to 
appear  and  cross-examine  the  witness,  while  no  such  opportunity 
is  given  when  a  dying  declaration  is  reduced  to  writing. 

Dunn  V.  People,  172  111.  582. 

— Magnifying  Glass 

Where  an  examination  of  questioned  papers  with  a  magnify- 
ing glass  discloses  much  that  can  not  be  seen  with,  the  natural 
eye,  tending  to  support  claimed  alteration,  and  magnifying  glass 
has  been  used  by  expert  witnesses  and  counsel  during  the  trial, 
jury  should  be  permitted  the  use  of  the  same  upon  retirement. 
Unless  the  jury  is  afforded  the  same  opportunity  as  possessed 
by  the  witnesses,  they  could  neither  apply  nor  weigh  the  evidence 
of  the  witnesses  in  arriving  at  a  conclusion. 

Grand  Lodge  A.  O.  U.  W.  v.  Young,  123  App.  628. 
Howard  v.  Illinois  T.  &  S.  Bank,  189  111.  568. 

Docnments  Not  in  Eyldence 

The  jury  can  not  be  permitted  to  take,  upon  its  retirement, 
books  and  papers  not  introduced  in  evidence  on  the  trial,  unless 
by  consent. 

Noland  v.  Vosburg,  3  App.  596. 

Pittsburgh  C.  C.  &  St.  L.  R.  Co.  v.  Dahlin,  67  App.  99. 

And  is  reversible  error. 

Nelson  v.  Humes,  12  App.  52. 
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Prejudice  will  not  be  presumed. 

Avery  v.  Moore,  133  111.  74. 

Alleged  error  in  permitting  paper  which  had  been  excluded 
as  evidence,  to  be  taken  by  the  jury  on  retirement,  can  not  be 
urged  on  appeal  when  it  was  raised  on  motion  in  arrest  of  judg- 
n^ent  and  not  on  motion  for  new  trial. 

Kendall  v.  Kroeger,  173  App.  504. 

Papers  Partly  in  Eyldence 

Where  instrument  is  introduced,  also  containing  matter  that 
has  been  excluded,  it  is  the  duty  of  the  party  introducing  same 
to  cause  the  part  excluded  to  be  covered  or  erased. 

Warth  V.  Lowenstein,  219  111.  222. 

The  fact  that  the  jury,  in  a  prosecution  for  making  false 
entries  in  a  jail  record,  was  allowed  to  take  the  record  with  them 
on  retirement  without  anything  being  done  to  prevent  their 
inspection  of  the  portions  of  the  record  not  oflfered  in  evidence, 
and  thus  satisfying  themselves  by  comparison  that  the  entries 
were  in  the  defendant's  handwriting,  is  not  prejudicial  to  the 
defendant,  where  such  handwriting  was  established  by  uncon- 
tradicted evidence  independent  of  the  record. 

People  V.  Peters,  241  111.  273. 

19*0168  by  Jnron 

A  juror,  if  he  desire  it,  may  make  on  his  own  motion  memo- 
randa of  evidence  or  even  of  the  points  of  argument  of  counsel, 
but  it  should  only  be  done  on  the  motion  of  a  juror  and  not  by 
counsel.  And  the  court  should  not  countenance  the  practice  of 
permitting  attorneys  in  arguing  a  case,  to  get  jurors  to  take 
paper  and  pencil  and  to  take  down  his  calculations  of  amounts, 
and  to  permit  such  memoranda  to  be  taken  to  the  jury  room  to  be 

used  in  finding  their  verdict. 

Indianapolis  &  St.  L.  R.  Co.  v.  Miller,  71  111.  463. 
Ettleson  v.  Kirkwood,  33  App.  103. 

It  is  not  correct  practice  to  permit  a  witness,  who  made  com- 
putation on  the  trial,  to  place  a  memorandum  of  the  result  on 
documents  admitted  in  evidence  and  taken  bv  the  jurv.  The 
testimony  of  witnesses  in  open  court  should  go  to  the  jury 
orally  and  not  bv  means  of  memoranda. 

Hatfield  v.'Cheancy.  76  Til.  .i8«. 

Depositions 

Depositions  used  in  a  cause  should  not  be  left  with  the  jury 
when  thev  retire  to  ronsid^r  of  their  verdict. 

Rawson  v.  Curtiss,  19  111.  455. 

The  twentieth  section  of  the  Practice  Act  contemplates  nothing 
more  than  patents,  deeds,  notes  and  such  like  oapers.  "used  in 
evidence."     Depositions  are  the  evidence  itself,  and  can  in  no 
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legal  sense  be  regarded  as  papers  used  in  evidence.  Like  oral 
testimony,  they  go  to  the  ear  of  the  jury,  are  to  be  impartially 
listened  to  by  them,  treasured  up  in  their  memories,  and  weighed 
carefully  in  their  retirement.  It  is  certainly  not  the  policy  of 
the  law  to  give  a  superiority  to  depositions  over  oral  proof.  With 
the  oral  proofs,  given  by  witnesses  on  the  stand,  the  jury  must  be 
content,  and  make  up  their  minds  on  it,  some  of  whidi,  important 
to  be  remembered,  may  be, — such  is  the  infirmity  of  the  human 
memory, — forgotten.  The  adversary,  having  no  other  than  writ- 
ten testimony,  contained  in  depositions,  which  the  jury,  taking 
with  them,  can  read,  discuss,  dissect  and,  if  disposed,  torture  the 
words  from  their  true  meaning,  and  which  are  constantly  before 
them,  during  their  deliberations,  to  operate  on  them,  has  a  most 
manifest  advantage  over  him  whose  proofs  are  oral,  which  no 
rule  of  law  or  practice  should  accord  to  him.  The  deposition 
should  be  regarded  as  the  living  witness  speaking  from  the 
stand,  and  as  he  can  not  be  taken  into  the  jury  room,  but  only 
what  he  has  said,  so  neither  should  the  deposition  be  so  taken, 
but  only  the  words  and  facts  contained  in  it,  and  given  out  from 
it,  as  from  the  living  witness.  The  parties  are  then  upon  equal 
grounds,  the  one  having  no  advantage  over  the  other. 

Rawson  v.  Curtiss,  19  111.  455. 

Plat  attached  to  verdict  of  coroner's  jury  and  depositions, 
should  not  be  permitted  to  be  taken  by  jury  upon  their  retirement. 

Pittsburgh  C.  C.  &  St.  L.  R.  Co.  v.  Dahlin,  67  App.  99. 

Books  may  be  detached  from  depositions  and  taken  by  jury 
upon  retirement. 

Standard  Starch  Co.  v.  McMullen,  100  App.  82. 

Newspapers 

It  is  not  improper  conduct  for  jurors  to  read  newspapers. 

Bullner  v.  People,  95  111.  304. 

City  of  Chicago  v.  Dcrmody,  61  111.  431. 

McCarthy  v.  Spring  Valley  Coal  Co.,  243  111.  185. 

But  they  should  not  be  permitted  to  see  newspapers  printing 
matters  of  evidence  or  other  comments  on  the  proceedings. 

Ogren  v.  Rockford  Star  Printing  Co.,  288  111.  405. 

Setting  aside  a  verdict  is  not  justified  by  the  fact  that  news- 
paper of  the  city  during  the  trial  had  notices  of  the  suit  and 
statement  of  the  amount  of  the  verdict  on  the  first  trial  had  found 
their  way  to  the  jury  room,  where  no  fact  in  any  way  affecting 
the  merits  of  the  case  was  stated  in  the  papers,  and  no  opinion 
was  expressed. 

Illinois  Central  R.  Co.  v.  Souders,  178  111.  585. 

And  this  would  be  true  even  if  positively  shown  that  the  news- 
paper reached  the  jury. 

Illinois  Central  R.  Co.  v.  Souders,  178  111.  585. 
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Though  it  may  appear  that  eleven  of  the  jurors  were  sub- 
scribers to  a  paper  publishing  an  article  during  the  progress  of 
the  trial  highly  favorable  to  one  of  the  litigants,  if  it  is  not  proved 
any  of  the  jurors  read  or  heard  the  article  read,  or  that  they 
visited  their  homes  or  post  office  during  the  trial,  it  is  not  suf- 
ficient ground  for  granting  motion  for  a  new  trial. 
McCarthy  v.  Spring  Valley  Coal  Co.,  243  111.  185. 

The  fact  that  a  newspaper  containing  matter  in  relation  to  the 
points  in  issue,  is  found  in  the  jury  room,  but  it  is  shown  that 
the  paper  was  there  purely  accidentally,  and  was  not  discovered 
by  the  jury  until  after  they  had  agreed  upon  their  verdict  and 
were  discussing  the  measure  of  damages,  and  that  it  was  not  read, 
is  not  sufficient  gfbund  for  setting  aside  verdict. 

City  of  Chicago  v.  Dennody,  61  111.  431. 

Where  counsel  for  a  defendant  handed  a  juror  a  newspaper  to 
read,  after  he  was  sworn,  but  before  the  panel  was  filled,  and 
afterwards,  on  the  trial  his  attention  was  called  to  the  fact  that 
another  juror  was  reading  a  newspaper  in  which  was  an  article 
purporting  to  contain  a  report  of  the  trial,  and  commenting  un- 
favorably to  the  defendant,  and  made  no  objection  thereto,  but 
stated  privately  to  the  court  that  it  was  best  to  say  nothing  about 
the  matter,  as  it  might  give  the  article  undue  prominence  and  do 
the  defendant  more  harm  than  good,  it  not  appearing  the  prose- 
cution was  responsible  for  the  act,  it  was  held  that  the  irregu- 
larity was  waived,  and  could  not  be  urged  by  defendant  as  error 
to  reverse  judgment  of  conviction. 

Bulliner  v.  People,  95  III.  394. 

Mere  suspicion  that  certain  jurors  might  have  read  an  article 
relating  to  the  trial,  which  was  in  a  newspaper  lying  around  the 
hotel  where  two  of  the  jurors  boarded,  is  not  ground  for  setting 
aside  verdict. 

Larabee  v.  Larabee,  240  111.  576. 

In  absence  of  competent  proof  showing  article  complained  of 
in  newspaper  was  read  by  jury  or  some  of  them,  motion  for  new 
trial  should  be  denied. 

McCarthy  v.  Spring  Valley  Coal  Co.,  243  III.  185. 

Pleadings: 

— In  General 

Declaration  is  not  required  by  law  to  be  submitted  to  jury, 
and  there  is  no  presumption  that  it  has  been  so  submitted. 

North  Chicago  St.  Ry.  Co.  v.  Hutchinson,  92  App.  567. 

It  is  the  established  practice  in  this  state  to  permit  the  jury 
to  take  to  the  jury  room  all  the  pleadings  in  the  case  upon  which 
issue  has  been  joined. 

City  of  East  Dubuque  v.  Burhyte,  74  App.  99.    . 
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It  is  the  general  practice  to  allow  the  jury  to  take  the  plead- 
ings on  their  retirement  when  it  is  requested  by  either  party. 

City  of  East  Dubuque  v.  Burh)rte,  173  111.  553. 

The  practice  of  permitting  the  pleadings  in  civil  actions  to 
be  taken  by  the  jury  in  their  retirement  is  not  to  be  commended. 
Counsel  may  procure  the  court,  in  the  instructions,  to  state  the 
issues  to  the  jury,  and  that  course  should  be  resorted  to. 

Elgin  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 
Austerlade  v.  Chicago  City  Ry.  Co.,  190  App.  92. 

It  is  by  far  the  better  practice  not  to  allow  the  declaration  to 
be  taken  by  the  jury  while  considering  upon  their  verdict.  The 
declaration  is  not  evidence.  It  is  a  technical  legal  document, 
requiring  the  knowledge  of  common-law  pleading  to  correctly 
interpret,  and  it  can  not  be  intelligently  applied  to  facts  without 
interpretation.  It  would  seem  that  ordinarily  a  declaration  would 
be  more  liable  to  confuse  than  to  enlighten  the  jury.  The  in- 
structions upon  the  law  of  the  case  generally  include  sufficient 
explanation  as  to  relation  of  issues  joined  by  the  pleadings  to  the 
facts. 

Chicago  City  Ry.  Co.  v.  Reddick,  139  App.  161. 

Court  should  permit  the  declaration  to  go  to  jury  room  where 
instructions  are  so  framed  as  to  be  meaningless  to  jury  without  it. 

Boyrczke  v.  Janowski,  182  App.  97. 

It  is  not  error  of  reversible  character  to  send  pleadings  to 
jury. 

Hanchett  v.  Haas,  219  111.  546. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

City  of  East  Dubuque  v.  Burhyte,  173  111.  553. 

But  counts  in  the  declaration  to  which  demurrers  have  been 
sustained  should  not  accompany  other  pleadings. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 
Austerlade  v.  Chicago  City  Ry.  Co.,  190  App.  92. 

If  any  count  has  been  excluded,  counsel  should  specifically  ob- 
ject and  the  court  should  then  detach  such  excluded  part. 

West  Chicago  St.  Ry.  Co.  v.  Buckley,  200  111.  260. 
Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

The  court  has  a  right,  if  requested  by  the  parties,  to  allow 
jury  to  take  pleadings  when  they  retire.  But  the  rule  does  not 
include  pleadings  which  have  been  eliminated.  The  court  should 
detach  them  and  not  permit  them  to  go  to  the  jury. 

Village  of  N.  Peoria  v.  Rogers,  98  App.  355. 

It  is  error  to  permit  counts  in  a  declaration  to  go  to  the 

jury  without  some  explanation  or  instructions,  where  there  is  no 

proof  to  support  the  theory  of  such  counts. 

Lee  V.  Toledo,  St.  L.  &  W.  R.  Co.,  184  App.  144. 
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Where,  however,  counts  to  which  a  demurrer  has  been  sus- 
tained are  substantial  repetitions  of  other  counts  which  remain, 
allowing  such  eliminated  counts  to  go  to  jury  is  harmless  error. 

Elgin,  A,  &  S.  Trac.  Co.  v.  Wilson,  120  App.  379. 

Reversible  error  is  not  committed  in  permitting  the  jury 
to  take  the  entire  declaration  a  part  of  which  has  been  publicly 
dismissed  or  withdrawn  in  the  presence  and  hearing  of  the  jury. 

West  Chicago  St.  Ry.  Co.  v.  Buckley,  200  111.  260. 
Prout  V.  Martin,  160  App.  11. 

As  a  general  rule,  where  any  of  the  pleadings  are  permitted 

to  go  to  the  jury,  the  whole  of  the  pleadings  should  go. 
Lee  V.  Toledo,  St.  L.  &  W.  R.  Co.,  184  App.  144. 

— Claim  Against  Estate 

The  fact  that  jury  takes  certain  claim  filed  into  the  jury 
room  when  they  retire  to  consider  of  their  verdict,  without  the 
consent  of  suitor,  is  not  such  an  irregularity  as  should  be  allowed 
to  work  a  reversal  of  the  judgment,  if  an  irregularity  at  all. 
Prejudice  will  not  be  presumed,  in  absence  of  showing  to  that 
effect. 

Avery  v.  Moore,  133  111.  74. 

— BiU  of  Particulars 

The  object  of  a  bill  of  particulars  is  to  inform  the  defendant 
of  the  claim  he  is  called  upon  to  defend  against,  and  its  effect 
is  to  limit  and  restrain  on  the  trial,  to  the  proof  of  the  particular 
cause  or  causes  of  action  therein  mentioned. 

McKinney  v.  Lane,  230  111.  544. 
Star  Brewery  v.  Famsworth,  172  111.  247. 
Waidner  v.  Pauly,  141  111.  442. 
McDonald  v.  People,   126  111.  150. 

But  upon  retirement  to  consider  of  their  verdict,  jury  is  not 
entitled  to  take  a  bill  of  particulars  filed  in  the  case. 

Citizens'  Sav.,  L.  &  Bldg.  Ass'n.  v.  Weaver,  127  App.  252. 

In  a  criminal  case,  the  court  may  permit  jury  to  have  bill 
of  particulars  during  their  deliberations. 

Cooke  V.  People,  231  111.  9,  (Affg.  134  App.  41). 
Dunn  V.  People,  172  111.  582. 

Record  In  Former  Proceedings 

The  statements  of  witness  upon  another  trial,  as  contained  in  a 

bill  of  exceptions  read  by  consent,  does  not  assimilate  the  record 

to  a  deposition,  and  is  not  such  a  paper  as  is  excluded  by  the  force 

of  the  statute  from  the  jury. 

O'Neil  V.  Calhoun,  67  111.  219. 
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Articles  in  Jury  Room 

Tangible  objects  and  articles  which  have  been  admitted  in 
evidence  may  be  taken  by  the  jury  when  retiring  to  deliberate  on 
their  verdict. 

McCoy  V.  People,  175  111.  224. 
Henry  v.  People,  198  111.  162. 

This  is  a  matter  within  the  sound  discretion  of  the  court  and 
unless  it  affirmatively  appear  that  this  discretion  was  abused 
and  injury  resulted  therefrom,  it  would  not  be  held  erroneous. 

People  V.  Morris,  254  111.  559. 

But  in  criminal  cases  exhibits  are  not  admissible,  unless  instru- 
ments of  crime  or  have  tendency  to  prove  controverted  facts. 

feople  V.  Arnold,  248  111.  169. 

If  articles  are  properly  taken  to  thri  jury  room  for  one  pur- 
pose, the  fact  that  they  are  blood-stained  would  not  make  it 
improper. 

People  y.  Morris,  254  111.  559. 

EFFECT  OF  MISCONDUCT 

All  courts  agree  that  any  misconduct  on  the  part  of  the  jury 

in  a  criminal  case,  which  was  prejudicial  to  the  accused  or  which 

improperly  influenced  the  jurors,  not  caused  or  waived  by  the 

accused,  is  ground  for  setting  aside  a  conviction  and  granting  a 

new  trial.    No  doubt  the  rule  is  also  general  that  a  new  trial  will 

not  be  granted  where  it  clearly  appears  that  the  defendant  has 

not  been  injured  or  prejudiced  by  the  misconduct. 
People  V.  Strause,  290  111.  259. 

SEPARATION  OF  JURY: 

Criminal  Actions: 
In  General 

The  object  in  not  allowing  a  jury  to  separate,  is  to  keep 
them  from  receiving  any  other  impressions  in  regard  to  the 
prisoner  than  those  which  shall  be  made  by  the  testimony  given 
on  the  trial. 

Nomaque  v.  People,  i  111.  145. 

In  the  absence  of  proof  to  the  contrary  it  is  presumed  the  court 
did  its  duty  in  keeping  the  jury  together  under  the  charge  of  a 
sworn  officer. 

McKinney  v.  People,  7  III.  540. 

Cases  both  civil  and  criminal  may  arise  in  which  it  would  be 

proper  to  keep  the  jury  away  from  the  public  while  the  trial  is 

in  progress,  but  they  are  the  exception  and  may  be  safely  left 

to  the  discretion  of  the  judge. 
Sutton  V.  People,  145  111.  279. 
Stowers  v.  People,  254  III.  528. 
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Separation  Generally  Allowed 

The  practice  is  to  permit  the  jury,  in  cases  less  than  capital, 
to  separate  from  time  to  time  until  it  is  retired  to  consider  of  its 
verdict. 

Sutton  V.  People,  145  111.  279. 
People  V.  McCanney,  205  App.  91. 

The  jury  may  be  permitted  to  separate  during  recess  or  ad- 
journment of  the  court  while  the  trial  is  going  on. 
Flanagan  v.  People,  214  111.  170. 
Gott  V.  People,  187  111.  249. 
Marzcr  v.  People,  190  III.  «i. 

The  court  may  exercise  its  discretion  in  allowing  the  jury  to 
separate  during  the  progress  of  a  trial  in  a  criminal  case,  less 
than  capital,  unless  some  sufficient  cause  is  shown  why  they 
should  be  kept  together,  upon  properly  instructing  them  con- 
cerning their  duties. 

People  V.  Foster,  288  111.  371. 
People  V.  Stowers,  254  111.  588. 
Daxanbeckler  v.  People,  93  App.  553. 

In  a  capital  case,  the  jury  should  not  be  permitted  to  separate. 

People  V.  Casino,  295  111.  204. 
Jumpertz  v.  People,  21  111.  374. 

In  misdemeanors  it  is  not  error  for  jury  to  separate. 

People  V.  McCanney,  205  App.  91. 

In  capital  case,  from  the  commencement  of  the  trial  until  the 
reception  of  the  verdict,  the  jury,  during  all  the  adjournments  of 
the  court,  should  be  placed  in  charge  of  an  officer  unless  it  is 
otherwise  ordered  by  the  court,  by  the  consent  of  the  accused  and 
the  attorney  for  the  people. 

McKinney  v.  People,  7  III.  540. 
Jumpertz  v.  People,  21  111.  374. 
Gott  V.  People,  187  111.  249. 

The  court  must  grant  a  new  trial  if  the  jury  separated,  unless 

such  separation  was  the  result  of  a  misapprehension,  accident  or 

mistake  on  the  part  of  the  jury,  and  under  such  circumstances  as 

show  that  such  separation  could,  by  no  possibility,  have  resulted 

to  the  prejudice  of  the  prisoner. 
People  V.  Casino,  295  111.  204. 
Russell  V.  People,  44  111.  508. 
Jumpertz  v.  People,  21  111.  374, 
McKinney  v.  People,  7  111.  540. 

Separation  ffithont  Prejudice 

Prejudice  will  not  be  presumed, — at  least  unless  the  probability 
of  prejudice  appears, — and  accused  must  affirmatively  show  that 
he  has  been  prejudiced. 

People  V.  Strause,  290  III.  259. 

The  mere  fact  that  jurors  were  not  at  all  times  kept  together 
and  that  other  persons  were  allowed  to  speak  to  them  is  not 
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sufficient  within  itself  to  set  aside  a  verdict  otherwise  clearly 

right. 

Marzen  v.  People,  190  111.  81. 

It  must  be  shown  that  the  accused  was  prejudiced  by  the 
separation,  and  that  the  jury  was  subjected  to  some  influence, 
which  might  have  operated  to  the  prejudice  of  the  case. 

Flanagan  v.  People,  214  111.  170. 
Marzen  v.  People,  190  111.  81. 

The  mere  separation  of  the  jury  is  not  sufficient  ground  for 
reversal  where  no  injury  is  shown.  In  capital  cases,  where  life 
is  at  stake,  the  separation  of  the  jury  without  consent  is  not  of 
itself  error  and  ground  for  a  new  trial.  Something  more  must 
be  shown.  It  must  l^e  shown  that  the  defendant  might  have 
been  prejudiced  by  it;  that  the  jurors  or  some  of  them  might 
have  been  tampered  with  or  improper  influence  or  some  means 
exerted  over  them  in  consequence  of  their  separation  so  as  to 
affect  the  verdict. 

Gott  V.  People,  187  111.  249. 
Reins  v.  People,  30  111.  256. 
Miller  v.  People,  39  111.  457. 
Marzen  v.  People,  190  111.  81. 

In  capital  case,  jury  should  not  be  allowed  to  separate  except 
with  the  consent  of  the  people  and  accused ;  the  separation  of  the 
jury  is  ground  for  a  new  trial  unless  it  is  evident  that  the  accused 
could  not,  by  any  possibility,  have  been,  prejudiced  by  such 
separation. 

Jumpertz  v.  People,  21  111.  374. 

There  is  a  distinction  between  cases  where  a  jury  has  l^een  tem- 
porarily separated  by  misapprehension,  accident  or  mistake,  either 
of  themselves  or  of  the  officer  in  charge  of  them  and  a  case 
where  they  are  allowed  to  separate  and  to  communicate  with 
the  outside  world,  wherever  and  whenever  they  please.  It  is 
a  right  of  the  defendant  when  being  tried  for  a  capital  offense, 
to  have  the  jury  kept  together  and  in  charge  of  a  sworn  officer 
for  the  purpose  of  guarding  against  improper  influences  which 
might  operate  to  the  prejudice  of  the  accused. 

It  is  a  right  that  should  be  accorded  him  in  every  trial  where 
he  is  charged  with  a  capital  offense  and  without  his  having  to 
make  a  positive  request  that  it  be  granted  him  and  his  right  is 
not  waived  because  he  did  not  request  that  the  rule  be  enforced 
nor  because  he  remains  silent  and  makes  no  objection  when  the 
court  announces  it  will  not 'enforce  the  rule.  Where  such  action 
is  taken  by  the  court,  it  will  be  assumed  that  defendant  was 
prejudiced.  Where  the  separation  and  communication  is  by 
inadvertence  or  carelessness  and  is  more  technical  than  real, 
there  must  be  a  showing  of  prejudice  of  the  defendant. 

People   V.    Casino,   295   111.   204. 
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If  jury  separate  without  the  consent  of  the  prisoner,  it  is 
an  irregularity  and  the  court,  upon  that  fact  being  established, 
would  be  bound  to  set  asid^the  verdict  and  grant  a  new  trial, 
unless  such  separation  was  the  result  of  misapprehension,  acci- 
dent or  mistake  on  the  part  of  the  jury,  and  under  circumstances 
which  show  that  such  separation  could,  by  no  possibility,  have 
resulted  to  the  prejudice  of  the  prisoner. 

McKinney  v.  People,  7  111.  540. 

And  it  must  be  shown  that  the  jury  or  some  member  thereof 
was  out  of  the  control  of  the  officer. 

Adams  v.  People,  47  111.  376. 

And  proven  that  something  prejudicial  to  the  prisoner  had  been 
heard,  or  that  they  had  discussed  the  merits  before  the  cause  was 
closed. 

Gott  V.  People,  187  111.  249. 
Adams  v.  People,  47  111.  376. 
Miller  v.  People,  39  111.  457. 

But  where,  on  different  occasions  during  the  trial  of  a  capital 
case,  members  of  the  jury,  not  in  charge  of  an  officer,  held  inter- 
course with  various  unknown  persons,  and  the  court  is  in  total 
ignorance  of  the  nature,  character  and  extent  of  the  communi- 
cations which  has  passed  at  the  interviews,  a  new  trial  should  be 
granted.  Whether  the  time  was  spent  in  imbibing  the  preju- 
dices which  others  may  have  felt  towards  the  prisoner,  or  in 
other  matters,  the  court  could  not  know.  The  prisoner  has  no 
means  of  informing  the  court  for  he  could  not  call  upon  the 
jurors  to  disclose  what  transpired,  and  the  officer  of  the  court 
in  whose  charge  the  jurors  should  have  been,  and  upon  whose 
fidelity  and  integrity  the  prisoner  must  rely,  upon  whom  he 
should  be  enabled  to  rely  with  the  most  sacred  confidence,  was 
not  present  and  watching  over  and  protecting  the  interests  of  the 
prisoner.  He  whom  the  law  would  permit  to  tell  of  the  mis- 
conduct w^as  not  present,  and  hence  saw  nothing  more  than  that 
the  jurors  were  separated  and  among  strangers.  They  may 
have  been  exposed  to  the  most  fatal  influences.  It  is  not  enough 
to  say  that  the  probabilities  are  that  no  such  fatal  mischief  was 
wrought.  It  possibly  may  have  been.  The  court  can  not  say  it 
was  not.  And  unless  the  court,  from  the  bench,  can  tell  the 
prisoner  that  during  these  many  interviews  no  harm  was  done 
him,  nothing  was  said  to  his  prejudice,  no  'outside  influence 
brought  to  bear  against  him,  then  it  is  bound  to  grant  him  a  new 
trial.  The  court  has  no  warrant  for  saying  that  he  was  not 
injured.  The  court  can  not  so  assure  him  and  hence  must  take 
the  other  alternative  and  allow  another  jury  to  pass  upon  the  case. 

Jumpertz  v.  People,  21  111.  374. 
Russell  V.  People,  44  111.  508. 
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Record  as  to  S^gaiatlon 

The  record  need  not  recite  that  jury,  upon  retiring,  were  placed 

in  charge  of  sworn  officer. 

McKinncy  v.  People,  7  111.  540. 
Knouff  V.  People,  6  App.  154. 

It  is  not  necessary  that  everything  done  by  the  court  should 
be  stated  in  the  record.  Nothing  is  more  important  in  the 
prosecution  of  a  criminal  case  than  that  the  witnesses  against 
the  prisoner  should  appear  in  open  court,  be  sworn  in  the  pres- 
ence of  the  prisoner,  and  be  subjected  to  his  cross-examination. 
Yet  these  facts  are  never  stated  in  the  record.  It  never  appears 
from  the  record  that  any  witnesses  were  sworn  at  all.  It  then 
by  no  means  follows,  because  the  record  is  silent  as  to  the  dis- 
position of  the  jury,  that  the  judge  neglected  so  important  a  duty 
as  to  keep  that  jury,  charged  with  the  life  of  the  prisoner,  from 
all  extraneous  influences. 

McKinney  v.  People,  7  111.  540. 

Manner  and  Porpose  of  SeparatioB: 

— In  General 
Not  every  withdrawal  of  a  juror  from  the  immediate  presence 

of  his  fellows,  constitutes  improper  separation. 
Gott  V.  People,  187  111.  249. 
Adams  v.  People,  47  111.  376. 

The  temporary  separation  of  the  jury  for  a  necessary  purpose 

in  charge  of  an  officer  of  the  court  is  not  an  illegal  or  irregular 

separation. 

Gott  V.  People,  187  111.  249. 
Wilhelm  v.  People,  72  111.  468. 

Although  the  officer  is  not  specially  sworn  for  that  purpose. 
Wilhelm  v.  People,  72  HI-  468. 

So  a  juror  who  is  ill  may  be  left  in  charge  of  an  officer  while 
his  fellow  jurors  are  allowed  to  walk  about  for  exercise. 

Marzen  v.  People,  190  111.  81. 

The  separation  of  the  jury  occasioned  by  the  illness  of  one 
and  the  visit  to  him  by  physicians  or  his  family,  where  in  charge 
of  an  officer,  is  not  improper. 

Marzen  v.  People,  190  111.  81. 

— Eating  and  Sleeping  Accommodations 

Whatever  strictness  may  have  existed  in  former  times,  not 
only  in  reference  to  isolating  the  jury  from  the  outside  world, 
but  also  in  depriving  them  of  the  comforts  and  even  necessaries 
of  life  while  they  had  the  prisoner  in  charge,  the  higher  civiliza- 
tion and  greater  humanity  of  more  modern  times  permits  the 
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court,  in  the  exercise  of  a  cautious  discretion,  to  provide  for  the 
jury  every  requisite  for  their  comfort  and  convenience  com- 
patible with  a  safe  seclusion  from  extraneous  influences. 

Jumpertz  v.  People,  21  111.  374. 

It  is  the  duty  of  the  officer  to  keep  the  jury,  when  at  their 
meals  or  sleeping,  entirely  removed  from  the  company  of  others. 
They  should  eat  by  themselves,  and  sleep  with  none  present  but 
the  officers  in  charge. 

Adams  v.  People,  47  111.  376. 
Gott  V.  People,  187  111.  249. 

Jurors  should  not  be  permitted  to  dine  at  the  public  table  of  a 

hotel. 

Jumpertz  v.  People,  21  111.  374. 

While  it  is  indiscreet  to  permit  jurors,  during  a  meal  or  when 

in  their  lodging  room,  to  be  in  company  with  others,  unless  it  is 

clearly  shown  they  were,  by  such  exposure,  operated  on  in  some 

way  to  the  prejudice  of  the  prisoner,  a  verdict  should  not  be 

set  aside  for  that  cause  alone. 
Gott  V.  People,  187  111.  249. 
Adams  v.  People,  47  111.  376. 

Separatioii  In  Cluurge  of  Offioeri 

— Permissible 

The  separation  of  one  or  more  of  the  jurors  from  the  rest, 

if  it  take  place  in  company  with  an  officer,  is  not  impro^r. 
Gott  V.  People,  187  111.  249. 

A  visit  home  by  a  juror,  where  he  was  taken  by  a  bailiff  who 
had  the  jury  in  charge,  and  where  he  did  not  go  out  of  sight  of 
the  bailiff,  is  not  an  improper  separation. 

Gott  V.  People,  187  111.  249. 

And  court  may  be  warranted  in  permittiiig  a  juror  to  separate 
from  his  fellows  so  far  as  to  be  permitted  to  visit  a  sick  family, 
but  in  such  case  a  special  order  should  be  entered  authorizing  the 
separation  and  the  juror  placed  in  charge  of  an  officer  of  the 
court  specially  sworn  to  take  charge  of  him  and  not  to  permit  him 
to  depart  from  his  sight  or  hearing,  and  not  to  converse  with 
him,  himself,  nor  permit  him  to  converse  with  any  other  person 
about  the  case  on  trial,  during  the  separation,  and  return  him  to 
his  fellows  as  soon  as  the  object  which  occasioned  the  separation 
should  have  been  accomplished. 

Jumpertz  v.  People,  21  111.  374. 

Nor  where  a  part  of  the  jury  are  permitted  to  visit  barber 

shop  where  they  are  accompanied  by  bailiff  who  had  the  jury 

in  charge,  is  it  improper. 

Gott  V.  People,  187  111.  249. 
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And  this  though  part  of  the  jury  are  left  in  the  jury  room. 
Gott  V.  People,  187  111.  249. 

But  verdict  should  be  set  aside  where  one  of  the  jurors 
separated  from  the  other  jurymen  and  went  about  the  streets 
and  railroad  station,  in  the  company  of  other  persons  without 
being  in  charge  of  an  officer ;  that  another  went  to  his  residence 
unattended  by  an  officer  and  remained  there  more  than  an  hour 
in  the  company  of  other  persons;  that  another  went  unattended 
to  a  public  debate ;  that  another  went  to  the  house  of  an  acquaint- 
ance and  conversed  with  him  about  the  case  and  the  evidence, 
no  officer  being  present. 

Russell  V.  People,  44  111.  508. 

Or  where  four  of  the  jurors,  upon  different  occasions,  separat- 
ed from  their  fellows,  and  out  of  the  presence  and  hearing  of  any 
officer  of   the   court,    were   permitted   to   hold   converse   with 

strangers. 

Jumpertz  v.  People,  21  111.  374. 

Or  where,  during  meal  hour,  while  eleven  of  the  jurors  were 
at  dinner,  one  was  permitted  to  remain  in  long  conversation  with 
his  wife,  out  of  the  presence  of  an  officer. 

Jumpertz  v.  People,  21  111.  374. 

— Swearing  of  Officer 

Where,  during  the  progress  of  the  trial,  and  before  the  evi- 
dence is  all  heard,  if  the  jury  withdraw  for  a  short  time  for  a 
necessary  purpose,  in  charge  of  an  officer  of  the  court,  he  need 
not  be  specially  sworn  for  that  purpose.  The  provision  of  the 
statute  that  a  jury,  upon  retiring  to  consider  of  their  verdict,  shall 
be  accompanied  by  a  sworn  officer,  has  no  application  to  cases 
where  the  jury  retire  before  the  evidence  is  all  in  and  there  is  no 
common  law  authority  requiring  the  swearing  of  the  officer 
during  the  trial. 

Wilhelm  v.  People,  72  111.  468. 

While  the  court  might  not  be  inclined  to  reverse  a  conviction 
for  manslaughter,  in  trial  for  murder,  or  a  conviction  for  ordi- 
nary felonies,  for  error  in  permitting  jury,  after  being  impaneled 
in  the  case  and  before  retiring  to  consider  of  their  verdict,  to 
be  in  charge  of  an  unsworn  officer,  yet  the  best  practice  is  never  to 
omit  the  precaution  of  having  a  sworn  officer  in  charge  of  the 
jury,  at  all  times  after  they  are  impaneled  and  when  they  are  not 
in  the  presence  of  the  court.  Such  practice  certainly  inspires  con- 
fidence in  the  community,  that  when  convictions  are  had,  they  are 
free  from  improper  influences  upon  the  jury,  and  tends  more 
strongly  to  protect  the  rights  of  the  citizen,  and  prevent  the  con- 
viction of  the  innocent. 

Gibbons  v.  People,  23  111.  518. 
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When  the  jury  retire  to  consider  of  their  verdict,  except  in 
misdemeanors,  it  is  necessary  that  the  officer  in  whose  charge 
they  are  given,  be  sworn. 

Lewis  V.  People,  44  111.  452. 
Mclntyre  v.  People,  38  111.  514, 

The  provisions  of  the  statute  show  the  great  care  and  solici- 
tude of  the  general  assembly  to  secure  to  every  person  a  fair  and 
impartial  trial;  and  it  is  eminently  proper,  as  in  many  cases  the 
accused  is  imprisoned,  and  it  is  not  in  his  power  to  protect  his 
rights  from  being  prejudiced  by  undue  influences.  It  should 
ever  be  the  care  of  courts  of  justice  to  guard  human  life  and 
liberty  against  being  sacrificed  by  public  prejudice  or  excitement. 

The  jury  should  be  entirely  free  from  all  outside  influences 
from  the  time  they  are  impaneled  until  they  return  their  verdict, 
and  it  is  accepted  and  they  are  discharged;  and  the  legislature 
has  determined  that  the  provisions  of  this  statute  are  necessary 
to  accomplish  the  object.  It  is  a  provision  easily  complied  with. 
The  provisions  of  the  statute  are  clear,  implicit  and  peremptory. 
We  know  of  no  power  short  of  its  repeal  to  dispense  with  this 
requirement. 

Lewis  V.  People,  44  111.  452. 

In  misdemeanor,  the  parties,  by  agreement,  may  dispense  with 
the  requirements,  and  even  in  that  case  the  agreement  must 
not  only  be  made,  but  the  court  is  required  to  enter  it  upon  its 
minutes. 

Mclntyre  v.  People,  34  111.  514. 

The  law  presumes,  until  the  contrary  appears,  that  the  court 
performed  its  duty,  and  it  will  be  presumed  the  jury,  upon  retir- 
ing were  placed  in  charge  of  a  sworn  officer,  unless  such  presump- 
tion is  contradicted  by  the  record. 

Pate  V.  People,  8  111.  644. 
Knouff  V.  People,  6  App.  154. 

Where  the  record  of  a  criminal  case  shows  that  the  jury  retired 
in  charge  of  a  sworn  officer,  it  will  be  presumed  that  the  officer 
took  the  proper  oath,  in  absence  of  evidence  to  the  contrary. 

Holmes  v.  People,  10  111!  478. 

The  swearing  of  the  officer  during  the  progress  of  a  trial,  and 
th^ officer  being  charged  by  the  court,  if  the  oath  required  by  the 
statute  is  not  administered,  is  not  a  swearing  of  the  officer  to 
retire  with  the  jury,  and  if  the  requirement  is  omitted  without 
the  consent  of  the  prisoner,  he  may  urge  it  for  reversal  of  a 
judgment  of  conviction. 

Mclntyre  v.  People,  38  111.  514. 

To  swear  the  bailiffs  immediately  upon  the  jury  being  sworn 
and  prior  to  the  introduction  of  evidence,   the  arguments  of 
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counsel  and  instructions  of  the  court,  days  prior  to  the  retirement 
of  the  jury  to  consider  of  their  verdict,  would  be  little  less 
than  farcical.  Under  such  circumstances  the  oath  would  be  mean- 
ingless and  obedience  to  its  obligations  impossible. 
Dreyer  v.  People,  i88  III.  40. 

But  where  the  trial  is  practically  ended  when  the  officer  was 
sworn,  and  he  took  final  charge  of  the  jury  under  the  obligations 
of  the  statutory  oath,  but  a  short  time  intervening  between  the 
swearing  of  the  officer  and  the  retirement  of  the  jury  on  the 
same  day,  it  is  not  reversible  error. 

Sanders  v.  People,  124  111.  218. 

In  felonies  the  swearing  of  the  officer  may  be  waived  by  con- 
sent. 

Dreyer  v.  People,  188  111.  40. 
Reins  v.  People,  30  111.  256. 
Mclntyre  v.  People,  38  111.  514. 


And  such  waiver  may  be  by  a  failure  to  object. 

Lamb  v.  People,  219  111.  399. 
Dreyer  v.  People,  188  111.  40. 
McKinney  v.  People,  7  111.  540. 
Holmes  v.  People,  10  111.  478. 

If  the  officer  is  not  in  fact  sworn,  the  irregularity  should  be 
objected  to  at  the  time  and  the  point  preserved  by  a  bill  of  ex- 
ceptions. 

People  V.  Stowers,  254  111.  588. 
Knouff  V.  People,  6  App.  154. 

And  it  is  the  duty  of  the  defendant  and  counsel  to  take  notice 

of  all  steps  taken  in  the  progress  of  the  trial  and  not  permit 

irregular  proceedings  without  objection. 
People  V.  Newsome,  291  111.  11. 

Time  of  S^aratton  of  Jury: 

— Before  Completion  of  Jury 

The  court  may,  while  the  jury  is  being  completed,  permit 
the  separating  of  jurors  who  have  been  examined  and  selected. 

People  V.  Stowers,  254  111.  588. 

And  over  a  Sunday  adjournment  of  court. 

People  V.  Stowers,  254  111.  588. 

Jurors  should  be  admonished  by  the  court. 

People  V.  Stowers,  254  111.  588. 

And  record  should  so  show. 
People  V.  Foster,  288  111.  371. 

Error  can  not  be  well  assigned  by  reason  of  such  separa- 
tion where  it  is  not  shown  that  defendant  objected  to  the  order 
of  court  allowing  them  to  separate  or  that  any  prejudice  resulted 
from  allowing  them  to  do  so. 

People  v.  Stowers,  254  HI.  588. 
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But  in  a  capital  case  if  part  of  the  jurors  are  sworn  they 
should  not  be  permitted  to  go  at  large  until  the  next  day  when 
the  panel  is  completed. 

The  reason  of  the  rule,  in  keeping  jurors  together  and  apart 
from  every  other  person,  is  as  applicable  after  they  are  chosen 
and  sworn  and  before  the  trial  as  after  they  are  charged  with  the 

prisoner. 

Nomaque  v.  People,  i  111.  145. 
People  V.  Casino,  295  111.  204. 

— After  Submission  of  Case  to  Jury 


It  is  misconduct  of  officer  to  suffer  individual  jurors  to  sep- 
arate from  the  panel  after  the  case  was  committed  to  them,  but 
in  the  absence  of  undue  influence  upon  them  while  so  separated, 
a  verdict  otherwise  proper  would  not  for  that  reason  be  set  aside. 

Miller  v.  People,  39  111.  457. 

It  is  error  to  permit  a  jury,  after  finding  and  sealing  its  verdict 
in  a  criminal  case,  to  separate  and  go  home  and  not  be  under 
charge  of  an  officer  for  two  hours  before  the  final  amended 
verdict  is  finished,  although  there  is  an  agreement  between  the 
parties  that  the  jurors  might  sign  and  seal  their  verdict  and 
bring  it  into  court  upon  the  convening  thereof. 

People  V.  Tenbrook,  194  App.  14. 

A  defendant  has  a  right  to  have  the  provisions  of  the  statute 
observed  and  jury  should  not  be  allowed  to  seal  their  verdict  and 
deliver  same  to  bailiff  and  return  into  court  next  day. 

People  V.  Blair,  266  111.  70. 
Farley  v.  People,  138  111.  97. 
Mclntyre  v.  People,  38  111.  514. 

— After  Agreement  on  Verdict 

By  the  common  law,  in  all  cases  civil  or  criminal,  it  was  re- 
quired that  a  bailiff  be  sworn  to  attend  the  jury  and  keep  them 
together  without  meat  or  drink,  fire  or  candle  until  they  had 
agreed  on  their  verdict.  If  they  did  not  agree  before  the  de- 
parture of  the  judge  into  another  county,  the  sheriff  was  required 
to  send  them  along  in  carts,  and  the  judge  took  and  recorded 
the  verdict. 

Reins  v.  People,  30  111.  256. 

Though  without  consent,  if  jury  in  felony  case  separate  after 

agreement  upon  verdict,  if  it  is  not  shown  improper  influence 

has  been  exerted  upon  the  jury  and  no.  ground  afforded  for  the 

suspicion  of  such  influence,  it  would  be  but  trifling  with  the 

administration  of  the  criminal  law  to  listen  and  give  weight  to 

the  objection. 

Reins  v.  People,  30  111.  256. 
Cf.  People  V.  Blair,  266  111.  70. 
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The  verdict  should  be  delivered  to  the  clerk. 

Reins  v.  People,  30  111.  256. 
Nomaque  v.  People,  i  111.  145. 

An  order  that  jury  may  separate  after  verdict,  does  not  dis- 
pense with  the  attendance  of  an  officer  and  to  separate  as  a  jury, 
but  they  are  required  to  meet  the  court  on  the  following  day 
when  their  verdict  would  be  opened  and  entered  of  record, 
thereby  keeping  the  body  in  existence  under  the  charge  of  an 
officer,  and  the  verdict  in  their  own  control.  It  is  enjoined  on  the 
jury  by  the  terms  of  the  order  of  court  that  after  sealing  their 
verdict  and  separating  for  the  night,  they  should  meet  the  court 
on  the  next  morning  and  deliver  their  verdict  in  due  form  in  open 
court.  Being  so,  the  accused  could,  by  no  possibility,  lose  any 
advantage  or  be  deprived  of  the  privilege  of  examining  the  jury 
by  the  poll-,  which  the  law  gave  him.  This  is  really  the  only 
reason  why  the  jury,  in  any  case,  should  deliver  the  verdict  into 
court  so  that  they  may  be  polled  and  disagree  if  they  desire  so  to 
do,  that  it  may  be  put  in  form  in  their  presence. 

Reins  v.  People,  30  111.  256. 

An  agreement  that  jury,  upon  agreeing  on  verdict  may  seal 
same  and  deposit  with  the  clerk,  extends  no  further  than  deposit- 
ing the  verdict  with  the  clerk.  It  does  not  dispense  with  the 
personal  appearance  of  all  the  jurors  in  the  court  and  a  rendi- 
tion of  the  verdict  by  them.  It  can  only  be  considered  as  author- 
izing the  jury  to  separate  when  they  have  agreed  on  their  verdict, 
until  the  next  day,  for  their  personal  convenience.  The  prisoner 
has  a  right  to  have  the  jury  polled;  this  right  could  not  be  exer- 
cised where  the  presence  of  the  jury  is  dispensed  with. 
Nomaque  v.  People,  i  111.  145. 

It  is  improper  to  make  any  order  when  jury  retire  to  consider 

of  their  verdict,  that  they  might  seal  their  verdict,  place  it  in 

the  hands  of  an  officer  having  charge  of  them,  and  separate 

without  further  attending  court. 
Williams  v.  People,  44  111.  478. 

Our  system  of  jurisprudence  has  always  been  marked  for  the 
studious  care  it  observes  in  all  of  its  forms  to  guard  the  accused 
against  an  unfair  trial.  This  is  a  fundamental  requirement  w^hich 
is  secured  by  the  constitution.  To  permit  the  jury  to  disperse 
and  mingle  with  the  community  at  large  would  afford  every 
facility  for  operating  upon  the  minds  of  the  jury  and  might 
be  highly  prejudicial  to  the  fair  administration  of  justice. 

Williams  v.  People,  44  111.  478. 

Effect  of  Separation 

The  jury  can  not  be  sent  out  a  second  time  after  having  so 
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separated,  and  mixed  with  other  people,  to  pass  upon  the  ques- 
tion of  the  guilt  or  innocence  or  to  fix  the  punishment. 

Farley  v.  People,  138  111.  97- 

Williams  v.  People,  44  111.  478. 

Or  to  amend  verdict  for  informality. 

People  V.  Tenbrook,  194  App.  14. 
Williams  v.  People,  44  III.  478. 

Consent  to  Separation: 
— Presumption 

In  criminal  cases  where  record  shows  jury  dispersed  from 
time  to  time,  it  will  be  presumed  they  separated  with  prisoner's 
consent,  unless  contrary  appears. 

Pate  V.  People,  8  111.  d^H* 
McKinney  v.  People,  7  111.  540. 

Consent  may  be  given  to  separation  of  jury  in  felony  case, 
after  agreeing  upon  verdict  and  deUvering  to  clerk. 

Reins  v.  People,  30  111.  256. 

But  such  consent  would  not  dispense  with  their  further  attend- 
ance in  court  and  pronouncing  the  verdict. 

Reins  v.  People,  30  111.  256. 
Nomaque  v.  People,  i  111.  145. 

Or  permit  being  sent  out  a  second  time  to  deliberate. 

Farley  v.  People,  138  111.  97. 
Williams  v.  People,  44  111.  478. 

According  to  the  principles  of  the  common  law,  in  all  capital 
cases  the  verdict  must  be  received  in  open  court,  and  in  the 
presence  of  the  prisoner.  In  misdemeanors  it  may  be  received 
in  his  absence. 

Holliday  v.  People,  9  111.  iii. 
People  V.  Brown,  273  III.  169. 

— Failure  to  Object 

Error  can  not  be  well  assigned  where  defendant  is  present 
with  counsel  and  fails  to  object  to  the  authorizing  of  separation 
by  the  court. 

People  V.  Stowers,  254  111.  588. 
McKinney  v.  People,  7  111.  540. 
People  V.  Knouff,  6  App.  154. 

Rule  is  otherwise  in  a  capital  case. 

People  V.  Casino,  295  111.  204. 

Remedy  for  Improper  Separation 

The  improper  separation  of  jury  is  ground  for  new  trial. 

Russell  V.  People,  44  111.  508. 
Jumpertz  v.  People,  21  111.  374. 

In  the  absence  of  motion  for  new  trial,  complaint  can  not  be 
made  that  the  trial  court  erred  in  not  having  the  officer  in 
charge  of  the  jury  sworn. 

Markee  v.  People,  103  App.  347. 
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CivU: 
In  General 

It  was  formerly  the  practice  not  to  allow  the  jury  to  separate 

until  their  verdict  was  publicly  announced  in  open  court,  and 

to  compel  them  to  agree,  they  were  frequently  deprived  of  the 

necessaries  of  life  during  their  deliberations;  and  if,  before  they 

agreed  it  became  necessary  for  the  court  to  leave  the  town 

where  the  case  was  being  tried,  the  judges  were  not  bound  to  wait 

for  them  but  might  carry  them  through  the  circuit  in  a  cart, 

although  they  were  not  to  be  threatened  or  imprisoned.    A  much 

milder  and  more  human  practice,  however,  has  been  adopted 

by  the  courts  of  this  country. 

St.  Louis  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

The  rigidity  of  the  common  law  by  which  the  jurors  were 
kept  together,  practically  as  prisoners  of  the  court  until  they  had 
agreed  upon  a  verdict,  has,  under  the  advanced  conditions  of 
society,  been  practically  disregarded  by  the  courts.  It  is  now  the 
customary  practice  for  the  court,  in  the  exercise  of  its  sound  dis- 
cretion and  under  cautionary  directions  as  to  their  duty,  to  allow 
the  jury  to  separate  pending  the  trial,  and  to  allow  them  suitable 
food  upon  its  proper  order. 

Vane  v.  City  of  Evanston,  150  111.  616. 

Discretion  of  Ceort 

In  civil  cases  the  court  may  exercise  a  discretion  as  to  the 
proper  disposal  of  the  jury  during  the  progress  of  the  triaL 

McKinney  v.  People,  7  111.  540. 

Civil  cases  may  arise  in  which  it  would  be  proper  to  keep  the 
jury  away  from  the  public  while  the  trial  is  in  progress,  but 
it  would  be  the  exception  and  may  be  safely  left  to  the  discretion 
of  the  judge  trying  the  case. 

Sutton  V.  People,  145  111.  270. 
Stowers  v.  People,  254  111.  5». 

The  jury  should  be  admonished  and  directed  by  cautionary 

instruction. 

Vane  v.  City  of  Evanston,  150  111.  616. 
Stowers  v.  People,  254  111.  588. 

Indlyldaal  Jnron 

It  is  not  ground  for  new  trial  on  the  fact  alone  that  individual 
juror,  after  instruction,  separated  from  his  fellows,  where  ac- 
companied by  an  officer. 

Jones  V.  Warner,  81  111.  343. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

The  fact  that  a  juror  converses  with  a  witness  Qf  one  party 
at  a  recess  of  court,  does  not  invalidate  the  verdict,  it  being 
shown  that  their  conversation  did  not  relate  to  the  case. 

Bevelot  v.  Lestrade,  153  111.  625. 
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That  a  juror,  after  retirement,  with  permission  of  the  court 
and  imder  the  supervision  of  the  baiUff,  talked  over  the  tele- 
phone to  an  employee  about  business  matters  is  not  ground  for 
setting  aside  the  verdict. 

West  Chicago  St.  R.  Co.  v.  Lundahl,  183  111.  284. 

Prejudice  must  be  shown. 

Jones  V.  Wamcr.  81  111.  343- 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Verdicts  should  not  be  set  aside  upon  mere  suspicion  that  a 
juror  has  acted  improperly. 

Bevelot  v.  Lestrad&  153  HI*  625. 
Roe  V.  Taylor,  45  111.  485. 

But  jurors  should  not  converse  with  attorneys  about  the  case^ 

Martin  v.  Morelock,  32  111.  485. 
Jones  V.  Warner,  81  111.  343. 

And  it  is  improper  for  a  juror  to  view  the  locui  in  quo. 

City  of  Shelbyville  v.  Brant,  61  App.  153. 
Schlitz  Brg.  Co.  v.  Compton,  46  App.  34- 

Or  make  inspection  of  articles  involved  in  the  case. 

Stampofski  v.  Steffens,  79  III.  303. 

After  Instmctioii : 

The  separation  of  a  jury  without  consent  is  not  of  itself 
error  and  ground  for  a  new  trial.  Something  more  must  be 
shown.  It  must  be  shown  that  part  has  been  prejudiced  by 
it, — that  jurors  or  some  one  of  them  might  have  been  tampered 
with  or  improperly  influenced,  or  some  means  exerted  over  them 
in  consequence  of  their  separation  so  as  to  influence  their  verdict. 

West  Chicago  St.  R.  Co.  v.  Lundahl,  183  111.  284. 

It  is  not  the  usual  practice  to  permit  juries  to  separate  after 

having  been  instructed. 

Yenne  v.  Centralia  Coal  Co.,  165  App.  603. 

But  it  is  not  reversible  error,  unless  prejudice  is  shown;  that 
the  jurors  or  some  of  them  might  have  been  tampered  with  or 
improperly  influenced  or  some  means  exerted  over  them  in  con- 
sequence of  their  separation,  so  as  to  affect  the  verdict. 

Lake  Erie  &  Western  R.  Co.  v.  Helmerick,  29  App.  270. 
Yenne  v.  Centralia  Coal  Co.,  165  App.  603. 
Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

In  civil  cases  the  court  will  always  inquire  whether  injury 
has  ensued  from  the  separation  and  where  no  abuse  is  shown 
or  suggested,  it  will  not  be  sufficient  to  avoid  the  verdict. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

And  by  not  objecting  when  opportunity  is  given,  the  right 
is  waived.    Party  can  not  lie  by  with  full  knowledge  of  the  sepa- 
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ration,  ready  to  accept  if  the  verdict  is  favorable,  and  insist  upon 
objection  if  the  verdict  prove  unfavorable. 

Sanitary  Dist.  of  Chicago  v.  CuUerton,  147  111.  385. 
Pennsylvania  Co.  v.  Barton,  130  App.  587. 

After  Yerdict: 

— General  Practice 

If  jurors  agree  during  a  temporary  adjournment  of  the  court, 
they  can  be  directed  to  seal  their  verdict  and  return  with  it  into 
open  court  when  it  again  convenes.  The  practice  is  called  return- 
ing a  sealed  verdict  which  is  nothing  more  than  putting  their 
finding  in  writing  and  placing  it  in  an  envelope  which  is  sealed 
and  when  the  court  is  again  in  session,  the  jury  come  in  and  give 
their  verdict  in  all  respects  as  if  it  had  not  been  sealed  and  a  juror 
may  then  dissent  from  it,  if,  since  the  sealing  he  has  honestly 

changed  his  mind. 

St  Loui*,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

It  is  now  a  general  practice  to  allow  the  jurors  to  separate  in 

a  civil  case,  after  agreeing  upon  their  verdict  and  sealing  it  up. 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Monaghan,  140  111.  474. 
McLaughlin  v.  Hinds,  151  111.  403. 

The  court  may  make  the  order  in  the  absence  of  the  attorneys. 

Mains  v.  Cosner,  62  III.  465. 

City  of  Chicago  v.  Langless,  66  111.  361. 

Grace  &  Hyde  Co.  v.  Sanborn,  124  App.  472. 

The  verdict  thus  returned  by  the  jury  into  open  court  is  to 

be  treated  in  all  respects  as  though  they  had  not  separated. 
St.  Louis,  V.  &r  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

— Jury  Not  Discharged 

Court  should  direct  the  jury  to  meet  the  court  on  convening 
and  deliver  the  verdict  in  open  court. 

Mains  v.  Cosner,  62  111.  465. 

City  of  Chicago  v.  Langless,  66  111.  361. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  130  111.  551. 

A  direction  to  the  jury  to  seal  up  their  verdict  and  separate 

does  not  dispense  with  their  personal  attendance  in  court  when 

the  verdict  is  opened,  and  if  any  of  them  dissent,  the  verdict 

can  not  be  received. 

Rigg  V.  Cook,  9  111.  336. 

Martin  v.  Morelock,  32  111.  485. 

Bond  V.  Wood,  69  111.  282. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  130  111.  551. 

Crotty  V.  Wyatt,  3  App.  388. 

It  is  not  the  rule  in  this  state  that  an  agreement  for  a  sealed 
verdict  carries  with  it,  by  implication  a  waiver  of  the  polling  of 
the  jury. 

Wilcox  V.  International  Harvester  Co.,  278  111.  465. 
Bond  V.  Wood,  69  111.  282. 
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When  the  verdict  is  read  in  court,  if  any  one  of  the  jurors 
declare  that  it  is  not  his  verdict,  then  there  is  no  verdict  upon 
which  a  judgment  can  be  entered. 

Griffin  v.  Lamed,  iii  111.  432. 

And  may  again  be  retired  to  deliberate,  and  reconsider  finding. 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  494. 

Martin  v  Morelock,  32  111.  485. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

They  may  change  their  finding  or  complete  a  verdict. 

Martin  v.  Morelock,  32  111.  485. 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  494. 

Or  correct  an  obvious  error. 

Nolan  V.  East,  132  App.  634.  • 

Moore  v.  Merchant,  L.  &  T.  Co.,  70  App.  210. 

Or  may  re-affirm  the  original  verdict. 

Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Monaghan,  140  111.  474. 

Or  may  be  directed  to  answer  special  interrogatories. 

Grace  &  Hyde  Co.  v.  Sanborn,  124  App.  472. 
Chicago  &  A.  R.  Co.  v.  Reilly,  75  App.  125. 

And  court  may  make  such  direction  over  the  objection  of 

either  party.   It  is  before  discharge  a  correct  practice  to  require 

the  jury  to  again  retire  and  return  a  proper  verdict  and  having 

done  so,  then  discharge  them. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  130  111.  551. 

And  if  counsel  object  to  another  retirement  of  the  jury  for 

this  purpose,  he  waives  any  right  to  demand  further  findings. 
Wabash  R.  R.  Co.  v.  Speer,  156  111.  244. 

A  verdict  is  not  considered  valid  and  final  imtil  pronoimced 
and  recorded  in  open  court.  Either  party  has  the  right  to  have 
the  jury  examined  by  the  poll  before  the  verdict  is  recorded. 
Before  it  is  recorded  they  may  vary  from  the  first  offer  of  their 
verdict  and  the  verdict  which  is  recorded  will  stand,  and  there 
is  no  difference  whether  the  verdict  is  brought  in  sealed  or 
delivered  verbally  by  the  foreman. 

Martin  v.  Morelock,  32  111.  485. 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  494. 

And  if  a  juror  is  absent,  the  sealed  writing  is  not  a  verdict 

and  can  not  be  received  over  objection.    In  legal  contemplation 

there  is  no  verdict. 

Ellsworth  V.  Vamum,  105  App.  487. 
Griffin  v.  Lamed,  m  111.  .432. 

Notwithstanding  a  rule  of  court  provides  that  agreement  that 
sealed  verdict  may  be  returned  shall  be  considered  and  treated 
as  a  waiver  of  right  to  poll  the  jury. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 
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But  if  a  jury,  directed  by  the  court  in  case  of  an  agreement 

to  seal  up  their  verdict  and  deUver  it  to  the  clerk  and  disperse, 

violate  such  instructions  by  signing  a  paper  stating  they  could 

not  agree,  they  can  not  again  be  directed  to  retire  and  consider 

of  their  verdict. 

White  V.  Martin,  3  111.  69. 

— Stiptdation  of  Parties 

But  the  parties  may  stipulate  that  the  jury  may  seal  their 
verdict  and  deposit  it  in  the  hands  of  the  officer  to  be  delivered 
to  the  clerk  and  then  separate  and  not  again  return  into  open 
court. 

Pierce  v.  Hasbrouch,  49  111.  23. 

Bond  V.  Wood,  69  lU.  282. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

And' jurors  not  needed  further  for  the  term  may,  by  consent 
of  parties,  be  allowed,  if  they  agree  upon  a  verdict,  to  reduce 
it  to  writing,  all  sign  it,  place  it  in  a  sealed  envelope,  deliver 
it  to  the  officer  in  charge,  and  then  be  discharged  from  further 
attendance  for  the  term. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 

A  sealed  verdict  returned  under  instruction  of  court,  the  jury 
not  being  present,  is  not  invalid  for  the  reason  that  no  opportunity 
is  given  to  poll  the  jury. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 

Powell  V.  Feeley,  49  111.  143. 

Wilcox  V.  International  Harvester  Co.,  278  111.  465. 

Failure  to  object  to  the  course  pursued  by  the  court  at  the 
proper  time,  waives  the  right  to  do  so  afterwards.  A  party 
can  not  be  allowed  to  remain  silent,  make  no  objection  to  the 
proceeding  of  the  court  and  then,  after  learning  that  the  delibera- 
tions of  the  jury  have  resulted  against  him,  make  his  objection 
for  the  first  time.  Objection  should  be  made  when  the  direction 
is  given  by  the  court  to  the  jury. 

B.  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  III.  400. 
Powell  V.  Feeley,  49  111.   143. 

Or  if  order  is  made  in  absence  of  counsel  objection  should  be 
made  to  the  opening  of  the  verdict  in  the  absence  of  the  jury. 

Wilcox  V.  International  Har.  Co.,  278  111.  465. 

Absence  af  Order  or  Sttpnlatlon 

It  is  a  grave  irregularity  for  the  jury  to  separate  after  they 
have  signed  and  sealed  their  verdict  and  before  it  is  returned  into 
court. 

DeHaven  v.  United  States  Brg.  Co.,  153  App.  126. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 

It  is  no  ground  of  new  trial  that  the  jury  separated  over 
night,  after  agreement;  or  in  a  civil  case  dispersed  over  night 


CUSTODY  AND  CONDUCT  OF  JURY  597 

without  permission.  Where  the  jury  before  separating,  have 
agreed  upon  their  verdict,  the  reason  for  the  rule  which  requires 
them  to  be  guarded  with  jealousy,  ceases,  and  with  it  the  rule 
itself.  Their  conduct  can  no  longer  expose  them  to  influences 
likely  to  affect  their  finding  for  that  has  already  been  made. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 
DeHaven  v.  United  States  Big.  Co.,  153  App.  126. 

If  verdict  is  given  to  officer  in  charge  and  received  by  the 
court  as  directed,  prejudice  is  not  shown  by  the  fact  that  a 
newspaper  published  statements  relative  to  the  finding  of  the 
jury  and  the  way  it  was  reached,  before  the  verdict  was  received 
by  the  court. 

Chicago  &  A.  R.  Co.  v.  Merriman,  86  App.  454. 

It  is  improper  to  permit  a  juror  to  absent  himself  from  atten- 
dance at  court,  after  the  verdict  is  agreed  upon  and  before  it 
is  returned  into  court  and  entered. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 

Dlseharge  of  Jury 

The  general  rule  is  that  if  the  jury  has  pronounced  its  verdict 
and  been  discharged,  it  can  not  be  re-assembled  and  their  verdict 
corrected  by  them. 

Ayres  v.  City  of  Chicago,  149  111.  262. 
.  Bond  v.  Wood,  60  111.  282. 
Rigg  v.  Cook,  9  111.  336. 
Wilcoxon  V.  Roby,  8  111.  475. 
Wickizer-McClure  Co.  v.  Benningham  &  Seaman  Co.,  151  App.  540. 

And  the  court  has  no  authority  to  require  them  to  amend 
their  verdict. 

Warfield  v.  Patterson,  135  App.  307. 

But  in  a  civil  case  where  a  sealed  verdict  has  been  ordered 
and  upon  pronouncement  but  before  entering  a  juror  dissents 
and  calls  attention  to  an  obvious  error,  the  jury  though  having 
taken  seats  in  the  court  room,  may  be  re-convened  to  correct 
same.  ^ 

Nolan  V.  East,  132  App.  634. 

And  though  there  is  erroneous  action  by  the  court  in  per- 
mitting jury  to  correct  verdict,  cause  will  not  be  reversed  unless 
there  are  some  merits  to  the  defense. 

Wickizer-McClure  Co.  v.  Bermingham  &  Seaman  Co.,  151  App.  540. 

It  is  not  sufficient  error  alone  to  justify  reversal  of  judgment. 

Bissell  V.  Ryan,  23  111.  566. 

Objeetlons 

Improper  separation  of  jury  must  be  objected  to  at  time  of 
occurrence.    Party  can  not  proceed  with  trial,  take  his  chance 
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on  a  favorable  verdict  and  when  verdict  is  returned  against  him. 
make  the  objection  for  the  first  time. 

•    Soens  V.  Chicago,  W.  &  V.  Coal  Co.,  i6o  App.  467. 

Failure  to  object  at  the  proper  time,  to  the  course  by  the 
court  in  directing  the  sealing  of  a  verdict,  waives  the  right  to 
do  so  afterwards.  The  first  opporunity  does  not  mean  upon  the 
return  of  the  verdict.  It.  should  have  been  made  when  the 
direction  was  given  to  the  jury,  and  when  party  enters  no  protest, 
he  apparently  acquiesces  in  the  direction  arid  may  be  held  to 
have  given  consent. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  III.  400. 
Wilcox  V.  International  Harvester  Co.,  278  111.  465. 
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CHAPTER  XXXI 

DOCUMENTS  FOR  THE  JURY 


DOCUMENTS   IN   EVIDENCE: 
Papers  Origrinal  Evidence: 
ClTilx 

— Statute 

— Generally 

— Judicial  Record 

— Questioned  Documents 

— Photographs 

— Ordinance 
Criminal: 

— Statute 

— Common-law  Ride 
Other  Writings: 
ClTll: 

— Stipulations 

— Impeaching  Evidence 

— Memoranda  of  Evidence 

— Affidavit 

— Consent  Evidence 

— Depositions 

— Documents  Attached  to  Depositions 

Criminal  t 

— Dying  Declarations 
PLEADINGS: 
Power  of  Court 
Practice  Not  Approved 
Eliminated  Counts 

Claim  Agrainst  Estate  ' 

Bill  of  Particulars: 

Criminal 
Ciyil 

DOCUMENTS   IN   EVIDENCE: 
Papers  Orig^inal  Evidence: 
CiTllt 

— Statute 

Papers  read  in  evidence,  other  than  depositions,  may  be  car- 
ried from  the  bar  by  the  jury. 

Sec.  76,  ch.  no,  Rev.  Stat. 
Par.  8613,  vol.  5,  Jones  &  Addington. 
Standard  Starch  Co.  v.  McMullen,  100  App.  S2. 
Williams  v.  City  of  Carterville,  97  App.  160. 
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This  section  is  applicable  only  to  civil  cases. 

Dunn  V.  People,  172  111.  582. 

— Generally 

Papers  and  books  given  in  evidence  upon  a  trial  may  properly 
be  taken  by  the  jury  on  their  retirement  to  consider  of  their 
verdict. 

Hovey  v.  Thompson,  37  111.  538. 
Warth  V.  Lowenstein,  219  111.  222. 

The  papers  referred  to  and  contemplated  by  the  statute  are 
nothing  more  than  patents,  deeds,  notes  and  such  like  papers 
used  as  evidence. 

Rawson  v.  Curtis,  19  111.  455. 
Johnson  v.  Fairbank  Co.,  156  App.  381. 

But  document  merely  identified  and  not  offered  and  not  per- 
mitted to  be  examined  by  adversary  can  not  be  taken  by  jury. 
Casteel  v.  Millison,  41  App.. 61. 

Nor  depositions  or  plat  attached  to  verdict  of  coroner's  jury. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Dahlin,  67  App.  99. 

Nor  a  stenographic  report  of  testimony  used  by  witness  in 
refreshing  memory  in  giving  testimony  in  instant  cause. 

Voigt  V.  Anglo-American  Pro.  Co.,  202  111.  462. 

Taking  of  copy  of  contract  by  jury  instead  of  original,  not 
reversible  error,  where  no  objection  made  and  copy  is  identical 
with  original. 

Emmerich  v.  Joliet  Oil  Tractor  Co.,  206  App.  415. 

Not  error  to  refuse  to  permit  jury  to  take  a  memorandum 
referred  to  as  exhibit  but  which  exhibit  had  not  been  received 
in  evidence. 

Regelin  v.  Lothgren,  207  App.  409. 

One  who  introduces  a  paper  in  evidence  and  obtains  a  ruling 
that  certain  memoranda  on  the  back  thereof  should  be  excluded 
should  erase  or  cover  the  memoranda,  and  can  not  complain 
that  the  jury,  on  retirement,  took  the  paper  with  the  memoranda 
unerased. 

Warth  V.  Lowenstein  &  Sons,  219  111.  222. 

— Jvdicial  Record 
A  judicial  record  may  be  permitted  to  be  taken  to  the  jury 
room. 

O'Neall  V.  Calhoun,  67  111.  219. 

— Questioned  Documents 
If  instrument  used  as  a  standard  is  properly  in  evidence  in 
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the  case  for  any  purpose,  then  the  signature  or  paper  in  question 
may  be  compared  with  it  by  the  jury. 

Rogers  v.  Tyley,  144  ill.  652. 
Himrod  v.  Gilman,  147  111.  293. 
Craig  V.  Trotter,  252  111.  228. 
Stitzel  V.   Miller,  250  111.  72. 
Schubert  v.  Schubert,  168  App.  419. 

Thus  verified  pleas. 

Boeker  v.  Hess,  34  App.  332. 

And  when  it  is  claimed  that  an  instrument  has  been  altered 
and  it  is  in  evidence,  the  jury  may  examine  and  compare  the 
handwriting  of  the  portion  claimed  to  have  been  altered  with 
the  writing  of  the  body  of  the  instrument  as  well  as  the  color 
of  the  ink  and  all  particulars  connected  with  it. 

Brobston  v.  Cahill,  64  111.  356. 

Genuineness  or  falsity  of  a  handwriting  or  signature  can  not 
be  proved  by  comparison  with  other  handwriting  or  signatures 
admitted  to  be  genuine  unless  said  other  handwriting  or  signa- 
tures are  in  evidence  in  the  case  for  some  other  legitimate  purpose 
or  at  least  are  among  the  files  of  the  case  as  a  part  of  the  record. 
The  rule  even  goes  to  the  extent  of  permitting  the  ju^y  to  make 
the  comparison. 

Green  v.  Jennings,  184  App.  340. 

— Photographs 

Papers  in  evidence  clearly  embrace  photographs  or  skiagraphs 
offered  and  received  in  evidence,  and  may  be  taken  by  the  jury 
on  their  retirement  to  consider  and  determine  the  cause. 

Chicago  &  J.  Elec.  R.  Co.  v.  Spence,  213  111.  220. 
Williams  v.  City  of  Carterville,  97  App.  160. 
Smith  V.  Eichelbergcr,  175  App.  231. 

— Ordinance 

An  ordinance  introduced  in  evidence  may  be  carried  from  the 
bar  by  the  jury  on  their  retirement. 

Williams  v.  City  of  Carterville,  97  App.  160. 

Town  of  Carthage  v.  Buckner,  8  App.  152.  _ 

Criminal: 

— Statute 

All  trials  for  criminal  offenses  shall  be  conducted  according 
to  the  course  of  the  common  law,  except  when  this  act  points 
out  a  different  mode  and  the  rules  of  evidence  of  the  common 
law  shall  also  be  binding  upon  all  courts  and  juries  in  criminal 
cases  except  as  otherwise  provided  by  law. 

Sec.  8,  div.  13,  ch.  38,  Rev.  Stat. 
Par.  4126,  vol.  2,  Jones  &  Addington. 
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— Common-'law  Rvle 

The  common-law  rule  in  criminal  cases  was  that  the  jury 
when  they  retired  to  deliberate  on  their  verdict,  should  take 
with  them  such  books  and  papers  which  had  been  produced  in 
evidence  as  the  presiding  judge  should  direct. 

Dunn  V.  People,  172  111.  582. 
Cooke  V.  People,  134  App.  41. 

Whether  a  writing  introduced  in  evidence  in  a  criminal  case 

should  be  dehvered  to  the  jury  to  be  consulted  by  them  in  the 

jury  room  rests  in  the  sound  discretion  and  judgment  of  the 

court. 

Cooke  V.  People,  231  111.  9. 

All  the  written  evidence  read  to  the  jury  should  be  taken  by 
them  or  none. 

Rainforth  v.  People,  61  111.  365. 

Other  Writings: 
CiTfl: 

— Stiprdatums 

Stipulations  of  fact  read  in  evidence  may  be  taken  by  the  jury. 
Town  of  Carthage  v.  Buckner,  8  App.  152. 

— Impeaching  Evidence 

Statement  or  affidavit  admitted  in  evidence  for  the  purpose 

of  impeaching  or  contradicting  testimony  of  witness  should  not 

be  taken  by  the  jury.    Such  papers  are  practically  depositions 

which  the  jury  have  no  right  to  inspect  during  their  deliberations. 
Fein  v.  Covenant  Mut.  Ben.  Assn.,  60  App.  274. 
Johnson  v.  Fairbank  &  Co.,  156  App.  381. 
Nelson  v.  Northwestern  El.  R.  Co.,  170  App.  119. 

Nor  a  paper  introduced  in  evidence  purporting  to  be  the  admis- 
sion or  statement  of  what  an  absent  party  to  the  suit  would 
have  testified  to  if  present. 

Smith  V.  Wise  &  Co.  58  111.  141. 

— Memoranda  of  Evidence 

The  testimony  of  witnesses  in  open  court  should  go  to  the 
jury  orally  and  not  by  means  of  memoranda,  though  it  l^e  a 
matter  of  computation. 

Hatfield  v.  Cheaney,  76  111.  488. 

Nor  should  jury  take  memoranda  of  counsel's  computations 
or  calculations  of  amount  to  the  jury  room. 

Indianapolis  &  St.  L.  R.  Co.  v.  Miller,  71  111.  463. 

— Affidavit 


Affidavit  made  by  deceased  party,  in  support  of  motion  to  set 
aside  default  should  not  be  taken  by  jury. 

Nelson  v.  Humes,  12  App.  52. 
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— Consent  Evidence 
A  jury  can  not  be  permitted  to  take  in  its  retirement  books  or 
papers  not  introduced  as  evidence  on  the  trial,  unless  by  consent. 

Nolan  V.  Vosburg,  3  App.  596. 
Casteel  v.  Millison,  41  App.  61. 

But  where  consent  is  given  to  receiving  writings  in  evidence 
they  may  be  taken  by  the  jury  on  retirement  although  it  includes 
testimony  given  on  a  former  trial.  Consent  to  reading  to  the 
jury  would  not  assimilate  the  record  into  a  deposition. 

O'Neall  V.  Calhoun,  67  HI.  219. 

But  a  writing  not  evidence  of  itself  but  only  admitted  by 
consent  to  prove  signature  by  comparison  of  handwriting  may 
be  refused  to  be  allowed  to  be  taken  by  the  jury. 

Cox  V.  Strassier,  62  111.  383. 

— Depositions 

Depositions  should  not  be  taken  out  by  the  jury,  either  with 
or  without  the  direction  of  the  court.  Depositions  are  the  evi- 
dence itself,  and  can  in  no  legal  sense  be  regarded  as  papers 
used  in  evidence.  Like  oral  testimony,  they  go  to  the  ear  of 
the  jury,  are  to  be  impartially  listened  to  by  them,  treasured 
up  in  their  memories  and  weighed  carefully  in  their  retirement. 
It  is  certainly  not  the  policy  of  the  law  to  give  a  superiority 
to  depositions  over  oral  proofs.  With  the  oral  proofs,  given  by 
witnesses  on  the  stand,  the  jury  must  be  content,  and  make  up 
their  minds  upon  it,  some  of  which,  important  to  be  remembered, 
may  be. — such  is  the  infirmity  of  human  memory, — forgotten. 
The  adversary,  having  written  testimony  contained  in  deposi- 
tions which  the  jury,  taking  with  th^m,  can  read,  discuss,  dissect, 
and  if  disposed,  torture  the  words  from  their  true  meaning,  and 
which  are  constantly  before  them  during  their  deliberations,  to 
operate  on  them,  has  a  most  manifest  advantage  over  him  whose 
proofs  are  oral,  which  no  rule  of  law  or  practice  should  accord 
to  him.  The  deposition  should  be  regarded  as  the  living  witness 
speaking  from  the  stand,  and  as  he  can  not  be  taken  into  the 
jury  room,  but  only  w^hat  he  has  said,  so  neither  should  the 
deposition  be  so  taken,  but  only  the  words  and  facts  contained 
in  it,  and  given  out  from  it,  as  from  the  living  witness.  The 
parties  are  then  upon  equal  grounds,  the  one  having  no  advantage 

over  the  other. 

Rawson  v.  Curtis,  19  HI.  456. 
Dunn  V.  People,   172  111.  582. 

— Documents  Attached  to  Depositions 

Papers  and  books  attached  to  and  made  a  part  of  a  deposition 
may,  where  competent  as  independent  evidence,  be  detached  and 
taken  by  the  jur\'.  The  fact  that  they  may  be  attached  to  deposi- 
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tions  does  not  make  it  improper  for  the  jury  to  take  them  when 
they  are  detached  before  taken  by  the  jury. 

Standard  Starch  Co.  v.  Mullen,  lOO  App.  82. 

Criminal: 

— Dying  Declarations 

Court  should  not  permit  the  written  statement  to  be  taken 
by  the  jury  when  they  retire  to  consider,  weigh  and  determine 
the  testimony.  To  deliver  the  written  statement  to  the  jury  so 
they  might  have  it  constantly  before  them  during  their  delibera- 
ations,  to  operate  on  their  sympathies  as  well  as  their  memory, 
tends  to  give  a  manifest  advantage  to  the  people  over  the  accused. 
No  reason  is  perceived  why  the  one  party  should  thus  be  given 
an  advantage  over  the  other. 

Dunn  v.  People,  172  111.  582. 

PLEADINGS: 
Power  of  Court 

The  court  has  the  right,  if  requested  by  the  parties  to  allow 
the  jury  to  take  the  pleadings  when  they  retire. 

City  of  East  Dubuque  v.  Burhyte,  173  111.  553. 
Village  of  N.  Peoria  v.  Rogers,  98  App.  355. 

As  a  general  rule,  where  any  of  the  pleadings  are  permitted 

to  go  to  the  jury,  the  whole  of  the  pleadings  should  go. 
Lee  V.  Toledo,  St  L.  &  W.  R.  Co.,  184  App.  144. 

It  is  the  general  practice  to  allow  the  jury  to  take  the  pleadings 

on  their  retirement  and  is  a  practice  that  can  work  no  injury. 
City  of  East  Dubuque  v.  Burhyte,  173  111.  553. 
West  Chicago  St.  K.  Co.  v.  Buckley,  200  111.  260. 

The  jury  have  a  right  to  take  the  declaration  to  their  room 
when  they  retire  to  consider  as  to  the  verdict;  else  they  would 
not  know  what  is  charged  in  the  declaration. 

Chicago  North  Shore  St.  Ry.  Co.  v.  McCarthy,  66  App.  667. 

The  jury  may  in  retirement  take  with  them  the  amended 
declaration. 

Hanchett  v.  Haas,  125  App.  iii. 
Sc,  219  111.  546. 

Declaration  may  be  taken  by  jury  where  instructions  are  so 
framed  as  to  be  meaningless  to  the  jury  without  it. 

Bozrczka  v.  Janowski,  182  App.  97. 

Practice  Not  Approved 

The  interpretation  and  construction  to  be  placed  upon  plead- 
ings is  a  question  of  law  for  the  court  and  not  a  question  of 
fact  for  the  jury. 

Fish  V.  Farwell,  160  111.  236. 
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The  practice  of  permitting  the  pleadings  in  civil  actions  to  be 
taken  by  the  jury  in  their  retirement  is  not  to  be  commended. 
Counsel  may  procure  the  court,  in  the  instructions,  to  state  the 
issues  to  the  jury  and  that  course  should  be  resorted  to. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 
Austerlade  v.  Chicago  City  Ry.  Co.,  190  App.  92. 

The  pleadings  should  not  be  sent  out  with  the  jury  with  their 

instructions. 

Rink  V.  St.  Louis  Southwestern  Ry.  Co.,  151  App.  429. 

A  declaration  drafted  in  tecJuiical  language  consisting  of 
several  counts  each  of  which,  as  required  by  a  rule  of  pleading, 
purports  to  state  a  cause  of  action  different  from  that  stated  in 
any  other  coimt  while  in  reality  all  the  counts,  although  differing 
in  language,  are  for  the  same  cause  of  action,  tends  to  confuse 
the  jury  rather  than  aid  them,  in  ascertaining  plaintiffs  claim. 
When  necessary  for  the  jury  to  be  informed  specifically  of  the 
plaintiff's  claim,  the  better  practice  is  to  inform  them  before 
they  retire  to  the  jury  room  by  an  instruction  in  plain  language, 
free  from  technicalities  which  can  be  readily  understood  by  an 
intelligent  layman. 

North  Chicago  St.  Ry.  Co.  v.  Hutchinson,  92  App.  567. 

It  is  by  far  the  better  practice  not  to  allow  the  declaration 
to  be  taken  by  the  jury  while  considering  upon  their  verdict. 
The  declaration  is  not  evidence.  It  is  a  technical,  legal  document, 
requiring  a  knowledge  of  common-law  pleading  to  correctly 
interpret,  and  it  can  not  be  intelligently  applied  to  facts  in  evi- 
dence without  interpretation.  Ordinarily  a  declaration  would 
be  more  liable  to  confuse  than  enlighten  the  jury.  The  instruc- 
tions upon  the  law  of  the  case  generally  include  sufficient 
explanation  as  to  the  relation  of  the  issues  joined  by  the  pleadings 
to  the  facts. 

Chicago  City  Ry.  Co.  v.  Reddick,  139  App.  160. 

Where  there  is  no  proof  to  sustain  the  theory  contained  in 
certain  counts  of  the  declaration,  same  should  not  go  to  the 
jury  without  some  explanation. 

Lee  V.  Toledo,  St.  L.  &  W.  R.  Co.,  184  App.  144. 

Reversible  error  is  not  committed  in  permitting  the  jury  to 
take  an  entire  declaration  a  part  of  which  has  been  publicly 
dismissed  or  withdrawn  in  the  presence  and  hearing  of  the  jury. 

Prout  V.  Martin,  160  App.  11. 

It  is  not  reversible  error  to  send  the  pleadings  to  the  jury. 

Hanchett  v.  Haas,  219  III.  546. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 
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Eliminated  Counts 

Counts  in  the  declaration  to  which  demurrers  have  been  sus- 
tained, should  not  accompany  the  other  pleadings. 

Elgin,  A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

The  court  should  detach  them  and  not  permit  them  to  go  to 

the  jury. 

Village  of  N.  Peoria  v.  Rogers,  98  App.  355. 

And  it  is  error  to  send  out  eliminated  counts. 

Chicago  City  Ry.  Co.  v.  Reddick,  139  App.  160. 

Specific  objections  should  be  made,  however. 

West  Chicago  St.  Ry.  Co.  v.  Buckley,  200  111.  260. 
Prout  V.  Martin,  160  App.  11. 

Claim  Against  Estate 

May  be  taken  to  jury  room. 

Avery  v.  Moore,  133  111.  74. 

Bill  of  Particulars: 

Ciiminal 

Court  may  in  its  discretion  allow  the  jury  to  have  with  them 

the  bill  of  particulars  in  the  jury  room. 
Cooke  V.  People,  231  111.  9. 

Civil 

Upon  retirement  to  consider  of  their  verdict,  the  jury  are 
not  entitled  to  take  with  them  a  bill  of  particulars  filed  in  the 
cause. 

Citizens*  Sav.,  L.  &  Bldg.  Assn.  v.  Weaver,  127  App.  252. 

The  purpose  of  a  bill  of  particulars  is  to  inform  the  defendant 
of  the  claim  he  is  called  upon  to  defend. 

McKinnie  v.  Lane,  230  111.  544. 

Star  Brewery  v.  Farasworth,  172  111.  247. 

And  is  no  part  of  the  declaration. 

Fish  V.  Farwell,  160  111.  236. 
Hess  Co.  V.  Dawson,  149  111.  138. 

It  may  be  read  to  jury  and  commented  upon. 

Miller  v.  Miller,  16  111.  296. 
Thompson  v.  Hovey,  43  111.  197. 

Bill  of  particulars  properly  sent  to  jury  room  as  part  of 
pleadings  to  be  used  by  them  in  considering  plaifitiff's  claim 
although  same  was  erroneously  admitted  in  evidence. 

Shreffler  v.  Fuller,  208  App.  630. 
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RIGHT  TO: 
Common-law  Action: 
Common  Law  Practice 

A  view  by  jury  is  sanctioned  by  common-law  practice. 

Springer  v.  City  of  Chicago,  135  III.  552. 

The  design  of  a  view  by  jury  was  to  enable  the  jury  better 
to  understand  the  matter  in  controversy  between  the  parties. 
It  was  not  confined  to  real  actions,  but  was  allowed  in  several 
personal  actions  for  an  injury  to  the  realty,  as  trespass  quare 
clausum  f regit,  trespass  on  the  case  and  nuisance. 

Springer  v.  City  of  Chicago,  135  111.  552. 

607 


608  JURIES  AND  JURY  TRTAT^S 

At  common  law  the  view  was  not  granted  as  a  matter  of 
right,  but  the  power  rested  in  the  sound  discretion  of  the  court, 
to  be  exercised  whenever,  from  the  nature  of  the  case,  it  became 
necessary  or  important  to  a  clearer  imderstanding  of  the  issues, 
and  to  enable  the  jury  to  properly  apply  the  evidence.  The  rule 
for  a  view  proceeded  upon  the  previous  opinion  of  the  court 
or  judge,  at  the  trial,  that  the  nature  of  the  question  made  a 
view  not  only  proper  but  necessary. 

Vane  v.  City  of  Evanston,  150  111.  616. 

ITot  Matter  of  Bight 

The  view  is  not  granted  as  a  matter  of  right. 
Vane  v.  City  of  Evanston,  150  UL  616. 

Power  of  Court 

It  is  within  the  power  of  the  court  to  permit  the  jury  to  view 
the  premises,  as  in  cases  at  common  law,  if  the  court,  in  the 
exercise  of  a  sound  discretion,  considers  such  view  necessary 
or  proper  to  enable  the  jury  better  to  understand  and  apply  the 
evidence. 

Rich  V.  City  of  Chicago,  187  111.  396. 

Osgood  V.  City  of  Chicago,  154  111.  194. 

Cram  v.  City  of  Chicago,  94  App.  199. 

Petzel  V.  Chicago  &  N.  W.  Ry.  Co.,  103  App.  210. 

Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Leah,  41  App.  584. 

There  may  be  cases  where  a  trial  court  should  not  grant  a 
view  of  the  premises,  where  it  would  be  expensive,  or  cause 
delay,  or  where  the  view  would  serve  no  useful  purpose;  but 
this  affords  no  reason  for  a  ruling  that  the  power  to  order  a 
view  does  not  exist,  or  should  not  be  exercised  in  any  case. 

Springer  v.  Cily  of  Chicago,  135  111.  552. 

The  fact  that  statute  majces  it  obligatory  on  the  court  to  permit 
the  jury,  on  the  application  of  either  party,  to  view  the  premises 
on  the  trial  of  a  cause  under  the  Eminent  Domain  act,  has  no 
bearing  whatever  on  the  question,  whether,  the  court  has  the 
power,  in  the  exercise  of  its  discretion,  to  order  a  view. 

Springer  v>  City  of  Chicago,  135  111.  552. 

Discretion  of  Court: 
— In  General 

At  common  law,  as  the  same  was  adopted  in  this  state,  the 
view  was  allowed  or  not,  as  the  judge  determined  in  his  dis- 
cretion that  the  view  was  proper  or  necessary  to  enable  the  jury 
better  to  understand  and  apply  the  evidence  introduced  at  the 
trial. 

Vane  v.  City  of  Evanston,  150  111.  616. 

When  a  view  of  the  real  estate  will  aid  the  jury  in  reaching  a 
conclusion,  it  is  within  the  discretion  of  the  court  to  permit  it. 

Springer  v.  City  of  Chicago,  135  111.  552. 
City  of  Chicago  v.  McShane,  102  App.  239. 
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— PartietUar  Actions 
In  action  on  case  to  recover  damages  to  real  property,  alleged 
to  have  been  caused  by  construction  of  improvements,  view 
allowed. 

Geohegan  v.  Union  El.  R.  R.  Co.,  258  111.  352. 
Osgood  V.  City  of  Chicago,  154  111.  194. 
Springer  v.  City  of  Chicago,  135  111.  552. 
Gibbons  v.  Southern  Illinois  Ry.  &  P.  Co.,  199  App.  154. 
Rayson  v.  Village  of  Milan,  144  App.  204. 
Petzel  V.  Chicago  &  N.  W.  Ry.  Co.,  103  App.  210. 
City  of  Chicago  v.  McShane,  102  App.  239. 
Metropolitan  W.  S.  El.  R.  Co.  v.  Goll,  100  App.  323. 
Cram  v.  City  of  Chicago,  94  App.  199. 

And  refused  in  discretion  of  court. 

St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Claunch,  41  App.  592; 

It  seems  more  in  consonance  with  the  theory  and  method 
of  judicial  trials  that  the  jury  should  base  their  findings  solely 
upon  the  sworn  testimony  taken  in  open  court  or  by  depositions 
taken  as  provided  by  law. 

Dowd  V.  Guthrie,  13  App.  ^3. 

On  confirmation  of  special  assessments,  jury  permitted  to  view 
the  premises. 

Rich  V.  City  of  Chicago,  187  111.  396. 
Vane  v.  City  of  Evanston,  150  111.  616. 
City  of  Shelbyville  v.  Brant,  61  App.  153. 

In  action  for  personal  injuries,  jury  may  in  the  discretion 
of  the  court,  be  permitted  to  view  the  place  of  the  accident. 

City  of  Springfield  v.  McCarthy,  79  App.  388. 
Springer  v.  City  of  Chicago,  135  111.  552. 

But  practice  of  taking  jury  out  to  view  locality  of  injury  and 
to  allow  them  to  talk  among  themselves  about  the  case,  although 
by  consent  of  counsel,  is  not  to  be  commended. 

Chicago,  B.  &  Q.  R.  Co.  v.  Burton,  53  App.  69. 

In  assumpsit  for  breach  of  contract  to  convey  real  estate, 
jury  is  permitted  to  go  upon  premises  and  examine  same. 

Dady  v.  Condit,  188  111.  234. 

But  in  action  where  question  as  to  whether  work  has  been 
done  according  to  contract  is  involved,  the  practice  of  allowing 
the  jury  to  inspect  the  work  does  not  obtain. 

Schnell  v.  Evans,  55  App.  670. 

Eminent  Domain: 
SUitate 

The  jury  shall,  at  the  request  of  either  party,  go  upon  the 
land  sought  to  be  taken  or  damaged,  in  person  and  examine 
the  same.  *  *  * 

Sec.  9,  ch.  47,  Rev.  Stat. 

Par.  5259,  vol.  3,  Jones  &  Addington. 
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FroTlslon  Imperatiye 

The  provision  of  the  statute  is  peremptory  and  leaves  no 
discretion  in  the  court. 

Kankakee  &  Seneca  R.  Co.  v.  Straut,  102  111.  666. 

The  Eminent  Domain  Act  does  not  merely  permit  the  court, 
in  a  condemnation  proceeding,  to  allow  the  jury  to  view  the 
premises,  but  the  statute  absolutely  requires  the  court  to  do  so, 
on  the  application  of  either  party. 

Springer  v.  City  of  Chicago,  135  111.  552. 

May  Be  Demanded  by  Eitli^  Parly 

A  view  may  be  demanded  as  a  matter  of  right  in  condemnation 
proceedings  by  either  party. 

Kankakee  &  Seneca  R.  Co.  v.  Straut,  102  III.  666. 
Galena  &  S.  W.  R.  Co.  v.  Haslam,  73  111.  494- 
Illinois,  I.  &  M.  Ry.  Co.  v.  Humiston,  208  111.  100. 
Geohegan  v.  Union  El.  R.  Co.,  258  ill.  352. 

PURPOSE  AND  EFFECT: 

Purpose 

In  an  ordinary  common-law  action,  the  purpose  of  the  view 

is  to  enable  the  jury  to  understand  the  physical  situation  and 

apply  the  evidence  to  it. 

Geohegan  v.  Union  El.  R.  Co.,  258  III.  352. 

Gibbons  y.  Southern  Illinois  Ry.  &  P.  Co.,  199  App.  154. 

The  design  is  to  enable  the  jury  better  to  understand  the 
matter  in  controversy  between  the  parties. 

Vane  v.  City  of  Evanston,  150  111.  616. 

Springer  v.  City  of  Chicago,  135  111.  552. 

Pctzel  V.  Chicago  &  N.  W.  Ry.  Co.,  103  App.  210. 

The  purpose  of  permitting  the  jury  to  inspect  and  view  the 
locus  in  quo  is  to  better  enable  them  to  understand  the  matter 
in  controversy  and  to  clear  up  any  obscurity  that  may  exist  in 
the  application  of  the  evidence  introduced  in  the  cause. 

Vane  v.  City  of  Evanston,  150  111.  616. 

View  by  the  jury  is  allowable  only  for  the  purpose  of  giving 
a  better  understanding  of  the  case. 

Metropolitan  W.  S.  El.  R.  Co.  v.  Goll,  100  App.  323. 

Effect: 

Common  LaW  Actions 

The  view,  or  the  facts  ascertained  by  the  jury  upon  such  view, 

can  not,  of  itself,  or  themselves,  be  considered  in  arriving  at 

the  verdict. 

Geohegan  v.  Union  El.  R.  R.  Co.,  258  111.  352. 

Rich  V.  City  of  Chicago,  187  111.  306. 

Gibbons  v.  Southern  Illinois  Ry.  &  P.  Co.,  199  App.  154. 

Cram  v.  City  of  Chicago,  94  App.  199. 
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To  allow  that  to  be  done  would  be  wholly  inconsistent  with 
the  principles  controlling  in  common-law  trials  and  introduce 
great  uncertainty  in  the  trial  of  all  common-law  cases  where 
personal  view  is  permitted.  Parties  would  never  know  upon 
what  the  jury  based  their  finding,  and  the  court  would  be  in 
no  position  to  control  the  evidence  upon  which  it  is  predicated 
or  determine  whether  the  verdict  was  based  upon  competent  or 
upon  the  consideration  of  incompetent  and  illegal  matters  not 
admissible  under  the  issues. 

Vane  v.  City  of  Evanston,  150  111.  616. 
Osgood  V.  City  of  Chicago,  154  111.  194. 

Eminent  Domain 

In  eminent  domain  proceedings,  information  acquired  by  jury 
from  personal  view  and  inspection  is  properly  considered  by 
them  in  connection  with  all  the  evidence  in  the,  case. 

East  St.  Louis  v.  Trust  Co.,  248  111.  559. 
Chicago,  O.  &  P.  R.  Co.  v.  Rausch,  245  111.  477. 
Martin  v.  Chicago  &  M.  Elec.  Ry.  Co.,  220  111.  97. 
Illinois,  I.  &  M.  K.  Co.  v.  Humiston,  208  111.  loo. 
Groves  &  S.  R.  R.  Co.  v.  Herman,  206  III.  34. 
Vane  v.  City  of  Evanston,  150  111.  616. 
Geohegan  v.  Union  El.  R.  Co.,  258  III.  352. 

But  can  not  disregard  entirely  the  evidence  heard  in  open 
court  and  fix  the  damages  upon  view  of  premises  alone. 

City  of  Rockford  v.  Mower,  2^g  111.  604. 

East  St.  L.  C.  &  W.  R.  Co.  v.  Illinois  State  Trust  Co.,  248  111.  559. 
Herrin  &  S.  R.  Co.  v.  Nolte,  243  111.  594. 
,  South  Park  Comrs.  v.  Ayer,  237  111.  211. 

Chicago  &  S.  L.  R.  Co.  v.  Mines,  221  111.  448. 
Sanitary  Dist.  of  Chicago  v.  Loughran,  160  111.  362. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Schneider,  127  111.  144. 
Peoria,  G.  L.  &  Coke  Co.  v.  Peoria  T.  R.  Co.,  146  111.  372. 

But  should  base  verdict  on  own  judgment  derived  from  per- 
sonal inspection,  together  with  opinions  of  witnesses  and  not 
upon  opinions  alone. 

City  of  Springfield  v.  Dalby,  139  111.  34. 

East  &  W,  I.  R.  Co.  V.  Miller,  201  111.  413.  . 

P.  G.  L.  &  C.  Co.  V.  Peoria  Term.  Ry.  Co.,  146  111.  372. 

Mercer  County  v.  Wolfe,  237  111.  74. 

May  act  on  own  conclusion  from  actual  view. 

Mitchell  et  al  v.  Illinois  &  St.  L.  R.  &  Coal  Co.,  85  111.  566. 
Culbertson  Pkg.  Co.  v.  City  of  Chicago,  in  111.  651. 
Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 
Lanquist  v.  Chicago,  200  111.  69. 
Errickson  v.  Chicago,  200  111.  395. 

A  view  of  the  premises  by  the  jury  or  by  the  court  in  a 
trial  before  the  court  is  in  the  nature  of  evidence  and  judgment 
should  be  found  on  all  the  evidence,  including  the  view  and 
testimony  of  witnesses. 

City  of  Chicago  v.  Lord,  276  111.  544. 
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MATTERS  CONSIDERED: 
Change  of  Conditions 

While  changes  in  the  condition  of  the  property  might  render 
the  view  of  the  jury  less  satisfactory  in  applying  the  testimony, 
such  change  could  not  affect  the  power  of  the  court  to  allow  view. 

Osgood  V.  City  of  Chicago,  154  111.  194. 

Expense  and  Delay 

There  may  be  cases  where  a  trial  court  should  not  grant  a 
view  of  the  premises,  where  it  would  be  expensive  or  cause 
delay,  or  where  a  view  would  serve  no  useful  purpose;  but 
this  affords  no  reason  for  a  ruling  that  the  power  to  order  a 
view  does  not  exist  or  should  not  be  exercised  in  any  case. 

Springer  v.  City  of  Chicago,  135  111.  552. 

Distance 

Jury  may  be  allowed  to  go  several  miles  distant. 

Vane  v.  City  of  Evanston,  150  111.  616. 

TAKING  THE  VIEW: 
How  Obtained 

The  usual  practice  is  for  the  question  of  a  view  to  be  granted 
upon  motion  of  one  of  the  parties. 

Dady  v.  Condit,  188  111.  234. 

Osgood  V.  City  of  Chicago,  154  111.  194. 

And  the  view  may  be  directed,  in  the  discretion  of  the  court, 

over  the  objection  of  one  of  the  parties. 
Vane  v.  City  of  Evanston,  150  111.  616. 

Jury  may  be  permitted  to  make  view  by  consent  of  the  parties. 

Culbertson  Prov.  Co.  v.  City  of  Chicago,  iii  111.  651. 

Or  refused,  in  other  than  eminent  domain  proceedings,  in 
the  discretion  of  the  court,  though  both  parties  consent. 

Sanitary  District  of  Chicago  v.  McGuirl,  86  App.  392. 
Lake  Erie  &  W.  R.  Co.  v.  Purccll,  75  App.  573. 

Time  for  View 

Can  not  be  ordered  in  vacation. 

Vane  v.  City  of  Evanston,  150  111.  616. 

At  what  stage  of  the  trial  the  court  shall  allow  the  jury  to 

go  upon  the  land  is  in  the  discretion  of  the  court. 
Galena  &  S.  W.  R.  Co.  v.  Haslam,  73  111.  494. 
Kankakee  &  Seneca  R.  Co.  v.  Straut,  102  111.  666. 
City  of  Chicago  v.  McShane,  102  App.  239. 

May  be  sent  out  before  trial  commences. 

Springer  v.  City  of  Chicago,  135  111.  552. 

May  be  sent  out  before  opening  statement. 

City  of  Chicago  v.  McShane,  102  App.  239. 
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Or  during  the  progress  of  the  trial. 

Lake  Erie  &  W.  R.  Co.  v.  Purcell,  75  App.  573. 
Vane  v.  City  of  Evanston,  150  111.  616. 

And  mav  be  allowed,  after  evidence  is  heard.  It  is  in  the 
discretion  of  the  court  to  permit  the  examination  before  the 
jury  are  instructed  by  the  court. 

Kankakee  &  Seneca  R.  Co.  v.  Straut,  102  111.  666. 
Contra  Sanitary  Dist.  of  Chicago  v.  McGuirl,  86  App.  392. 

Place 

Jury  can  not  be  sent  on  view  outside  of  the  territorial  juris- 
diction of  court,  though  change  of  venue  was  had. 

Toluca,  M.  &  N.  Ry.  Co.  v.  Haws,  194  111.  92. 
Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Coppinger,  66  111.  510. 

Except  where  there  is  a  single  tract  of  land  of  one  owner. 

St.  Louis  &  C.  R.  Co.  V.  Postal  Tel.  Co.,  173  HI.  5o8. 
Toluca,  M.  &  N.  Ry.  Co.  v.  Haws,  194  111.  92. 

Extent  of  View 

View  need  not  include  every  part  of  land  sought  to  be  taken 
or  damaged. 

St.  Louis  &  C.  R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508. 

Nor  in  action  for  injury  to  property,  need  the  jury  be  taken 
over  the  whole  area. 

City  of  Chicago  v.  McShane,  102  App.  239. 

In  eminent  domain  proceedings,  the  jury  have  no  right  to 
go  upon  and  view  other  lands,  although  they  are  not  bound  to 
close  their  eyes  as  respects  the  location  and  quality  of  other 
lands  in  the  immediate  neighborhood. 

Tedens  v.  Sanitary  Dist.  of  Chicago,  149  111.  87. 
Dady  v.  Condit,  188  111.  234. 

Officer 

Jury  should  be  sent  in  charge  of  an  officer. 

Osgood  V.  City  of  Chicago,  154  111.  194. 

Vane  v.  City  of  Evanston,  150  III.  616. 

Springer  v.  City  of  Chicago,  135  111.  552. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  111.  148. 

Lake  Erie  &  W.  R.  Co.  v.  Purcell,  75  App.  573. 

Presence  of  Counsel  and  Parties 

It  is  not  improper  for  counsel  or  parties  to  accompany  the 
jury. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox.  237  111.  148. 

Conduct  of  Jury: 
PresnmptioB 

The  presumption  is  that  jury  conducted  itself  properly. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 
Vane  v.  City  of  Evanston,  150  111.  616. 
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And  affidavits  of  jurors  will  not  be  received  to  show  mis- 
conduct of  fellow  jurors  or  the  officer  in  charge. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Befreshments  for  Jury 

Where  arrangements  for  dinner  were  made  according  to 
direction  of  court  by  one  of  the  attorneys,  but  no  juror  knew 
by  whom  the  expense  was  paid,  it  is  not  ground  for  setting 
aside  the  verdict,  though  bill  was  in  fact  paid  by  prevailing 
party. 

Vane  v.  City  of  Evanston,  150  111.  616. 

But  Otherwise  where  jury  knew  by  whom  expenses  were 
borne  and  were  treated  to  dinner,  beer  and  cigars  by  prevailing 
party. 

Dowd  V.  Guthrie,  13  App.  653. 

But  ordinary  civility  by  both  parties  in  treating  at  suggestion 
of  a  juror  is  not  misconduct  requiring  the  setting  aside  of  verdict. 

Drainage  Comrs.  of  Drain.  Dist.  No.  8  v.  Knox,  237  111.  148. 
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VERDICTS 


DEFINITION: 

In  General 

Legal  Effect  of  Verdict  Where  Judgment  Not  Pronounced : 

Criminal 
KINDS  OF  VERDICT: 

General  and  Special  Authorized 
Special  Interrogatories: 

Applieation  of  Act 

Sabmlsslon  on  Court's  InitiatlYe 

Form 

Number 

Beqnisites: 

— In  General 

— Ultimate  Facts 
Submission  to  Counsel 
Bendltlon  of  Finding 
The  Answer: 

— Presumptions 

— Special  Findings  Control 

— Questioning  Correctness 
General  Verdict : 

In  General: 

— Defined 

— Right  to  Return 
ITumber  of  Jurors  Necessary: 

—Civil 

— Criminal 

Unanimity  of  Decision 
Impersonathig  Jurors 
Mode  of  Deliberation: 

—Secret 

— Coercion 

— Method  of  Reasoning^ 

— Verdict  Without  Retiring 
Special  Verdicts: 

Definition 

Declaratory  of  the  Common  Law 

As  Distinguished  from  Special  Findings 

Bight  to  Betum 

Eequisites 

Construction 

Basis  of  Judgment 

General  Vermcts: 
Amount: 

— In  General 
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— Amount  Uncertain 
— Where  Not  in  Issue 
— Where  Default  Judgment  Stayed 
— Determinable  by  Mathematical  Calculation 
— Plea  in  Abatement 
— Interest 
—Debt 

— Amendment 
— Sending  Jury  Back 
Surplusa^! 
— Criminal 
— Civil 

REQUISITES   AND   SUFFICIENCY   OF   GENERAL 

VERDICTS: 
Civil: 

Besponslreness: 

— Presumption 

— In  General 

— Certainty 

— Conformity 

— Inclination  of  Courts 

— Irregular  and  Informal  Verdicts 

— Capricious  Verdicts 

— Inconsistent  Verdict 

— Illogical  Amount 

— Variance 

— Misnomer 

— Consolidated  Suits 

— Special  and  Common  Counts 

— When  Issues  are  Same 

— Rule  as  Applied  to  Parties 

— As  Applied  to  Amounts 

— One  County  Different  Causes  of  Action 

— Several  Counts,  Same  Cause  of  Action 

— Specification  as  to  Counts  • 

— Confusion  of  Counts 

— One  Good  Count 

— Where  Any  Defective  Counts 

— Misjoinder  of  Counts 

— Inquisition  of  Damages 

— Where  Verdict  Directed 

— Replevin 

— Attachment 

— Several  Pleas  or  Issues 

— Refusal  to  Receive 

Criminal : 

Besponslveness  to  Issue: 

— In  General 

— Indictment  Containing  Several  Counts 
— Separate  Counts,  Same  Offense 
— Separate  Counts,  Different  Offenses 
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— Count  Charging  Different  Offenses 
— Offense  of  the  Highest  Grade 
— Reference  to  Good  Counts 
— Eliminated  Counts 
— Specification  of  Counts 
— Reference  to  Indictment 

— One  of  Several  Defendants 
PartJcvlar  Terdictss 

— Effect  as  Acquittal 

— When  Should  Fix  Punishment 

— PUice  of  Confmement 

— Age  of  Defendant 

— Value  of  Property 

— Clerical  Error 

— Abduction 

— Abortion 

— Assault  with  Deadly  Weapon 


'Assault  with  Intent 


— Conspiracy 
— Corporate  Name 
— Embezzlement 
— Habitual  Criminal  Act 
— Indecent  Liberty  with  Child 
— Indeterminate  Sentence 
— Intimidation  of  Workmen 
— Kidnapping 
— Larceny 
— Murder 
— Prostitution 
— Rape 

— Receiving  Stolen  Property 
— Robbery 
CivU: 

Constmctlonx 

— In  General 

— Intent 

— In  Light  of  Pleadings 

— Notes  of  Judge 

— Verdict  for  Plaintiff 

— As  Including  Defendants 

— Effect  of  Silence  a^  to  a  Defendant 

— Specifying  Counts 

— By  Appellate  Court 

FORM  OF  VERDICT: 
In  General: 
Clyil: 

— Ejectment 
— Bastardy 

Criminal 

Form  Famished  by  Court 

Oral  Verdict 
Written  Verdict: 
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In  General: 

— Usiuil  Practice 
— Signing  Verdict 

Eminent  Domain 

Sealed  Verdict 
Public  Verdict 

AMENDMENT: 
Informal : 
Bight  of  Conrtt 

—Court  May  Amend 
— Knowledge  of  the  Jury 
— Subsequent  Term 

Blg^t  of  Jnry 
Wairer 

Defect  in  Substance: 

Bight  of  Conrt 
Bight  of  Jnry: 

— Before  Recording 

— After  Recording 

RECEPTION   OF   VERDICT: 
Ministerial  Act 
After  Adjournment 
On  Sunday 
By  Different  Judge 
Presence  of  Accused : 

Misdemeanors 
Felonies 

RECORDING  VERDICT: 
Record  Controls 
Lapse  of  Term : 

Beeording 
Tacating 

The  Paper  Writing: 

In  General 
Signing  Writing 
Beyiew 
Dissent  on  Presentation 

IMPEACHING  VERDICT: 
Presumption 
Burden  of  Proof 
Affidavits  to  Impeach: 

Jnrors : 

— Own  Misconduct 

— Grounds  of  Verdict 

— Statements 

— Misconduct  of  Bailiff 

— Unfair  Juror 

— Consent  to  Verdict 

Quotient  Verdict: 
Bight  to  Experiment 
Preliminary  Agreement 
Affidayits 

Memoranda  from  Jnry  Boom 
Polling  Jnry  on  Issue 
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Counter  Affidavits 
Clerical  Mistake 

POLLING  JURY: 
Defined 
Object 
Right: 

In  General 

I'^liere  Verdict  Directed 
When  Motion  Should  be  Made 
Form  of  Interrogatory 
Waiver 

VERDICTS  COMMON-LAW  ACTIONS: 
Where  Joint  Defendants: 

Actions  £x  Delicto 
Actions  Ex  Contractu: 

— General  Rule 

— Exceptions  in  General 

— Dismissal 

— On  Default 

EFFECT  OF  VERDICT  IN  CHANCERY: 
Feigned  Issue: 

Advisory  Only 

Contested  Wills: 

Binding  Force  of  Verdict 
Collateral  Issue: 
— Heirship 
Divorce : 

Binding  Force  of  Verdict 
Collateral  Issne: 

— Residence 
— Sanity 

DEFINITION: 

In  General 

A  verdict  is  the  opinion  of  a  jury,  or  a  judge  sitting  as  a 
jury,  on  a  question  of  fact. 

Carlyle  Water  Co.  v.  City  of  Carlyle,  31  App.  325. 

The  finding  of  a  jury  does  not  become  a  verdict  until  it  is 
received  and  accepted  by  the  court  and  entered  of  record. 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  494. 

A  verdict  is  not  a  judgment. 

Walsh  V.  Walsh,  114  111.  655. 

Nor  does  a  verdict  of  guilty  constitute  a  conviction.  It  is 
true  that  writers  and  judges  have  loosely  said  that  a  party  is 
convicted  on  the  finding  of  a  verdict  against  him.  It  is  true, 
in  a  sense,  that  he  has  been  convicted  by  the  jury,  but  not  until 
the  judp^ment  is  rendered  is  he  convicted  by  the  law. 

Faunce  v.  People,  51  111.  311. 
People  V.  Andrae,  295  111.  375. 
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The  verdict  and  judgment  are  the  sentence  of  the  law  upon 

the  proven  facts. 

Legnard  v.  Crane  Co.,  55  App.  496. 

The  facts  declared  by  the  verdict  constitute  the  basis  of  the 
judgment. 

Carlson  v.  Avery  Co.,  196  App.  262. 

Legal  Effect  of  Verdict  Where  Jadgment  Not  Primounced : 

Criminal 

A  verdict  either  of  acquittal  or  conviction  is  a  bar  to  a  sub- 
sequent prosecution  for  the  same  offense,  although  no  judgment 
has  been  entered  upon  it. 

Brennan  v.  People,  15  111.  511. 
Logg  V.  People,  8  App.  102. 
Keedv  v.  People,  84  111.  569. 
People  V.  Andrae,  295  111.  375. 

The  finding  of  guilty  of  an  inferior  offense  is  necessarily  a 
discharge  of  a  superior  offense  in  which  it  is  included,  and  the 
legal  effect  is  to  put  the  superior  offense  out  of  the  indictment 
and  case  as  though  it  had  never  been  found  by  the  grand  jury. 

Logg  V.  People,  8  App.  102. 

And  unless  such  verdict  of  acquittal  should  be  set  aside  at 
the  instance  of  defendant,  he  could  not  be  again  placed  in 
jeopardy  for  the  same  offense. 

Brennan  v.  People,  15  111.  511. 
Logg  V.  People,  8  App.  102. 

A  motion  for  a  new  trial  is  not  a  waiver  of  the  benefit  of 
the  verdict. 

Brennan  v.  People,  15  111.  511. 

Nor  is  a  writ  of  error  to  Supreme  Court. 

Logg  V.  People,  8  App.  102. 

Such  application  is  regarded  as  extending  only  to  the  charge 
upon  which  convicted. 

Brennan  v.  People,  15  111.  511. 
Logg  V.  People,  8  App.  102. 

But  the  rule  of  law  that  where  a  defendant  is  indicted  for  an 
offense  also  included  in  the  charge  in  the  indictment  can  not 
be  applied  in  any  case  where  the  verdict  does  not  amount  to 
a  finding  of  guilty  of  any  offense  but  is  merely  an  ineffectual 
attempt  to  find  the  accused  guilty  of  the  crime  charged. 

People  V.  Bain,  279  111.  206. 
Hudson  V.  People,  29  App.  454. 
Phillips  V.  People,  88  111.  160. 
Beedee  v.  People,  73  111.  320. 

KINDS  OF  VERDICT: 

General  and  Special  Authorized 

In  all  trials  by  jury  in  civil  proceedings  in  this  state,  in  courts 
of  record,  the  jury  may  render,  in  their  discretion,  either  a 
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general  or  a  special  verdict ;  and  in  any  case  in  which  they  render 
a  general  verdict,  they  may  be  required  by  the  court,  and  must 
be  so  required  on  request  of  any  party  to  the  action,  to  find 
specially  upon  any  material  question  or  questions  of  fact  which 
shall  be  stated  to  them  in  writing,  which  questions  of  fact  shall 
be  submitted  by  the  party  requesting  the  same  to  the  adverse 
party  before  the  commencement  of  the  argument  to  the  jury. 
Submitting  or  refusing  to  submit  a  question  of  fact  to  the  jury 
when  requested  by  a  party,  as  above  provided,  may  be  excepted 
to  and  be  reviewed  on  appeal  or  writ  of  error,  as  a  ruling  on 
a  question  of  law.  When  the  special  finding  of  fact  is  inconsis- 
tent with  the  general  verdict,  the  former  shall  control  the  latter 

and  the  court  may  render  judgment  accordingly. 
Sec.  79,  ch.  iio^  Rev.  Stat. 
Par.  8116,  vol.  5,  Jones  &  Addington. 

Spedal  Interrogatories: 

Application  of  Act 

This  act  is  applicable  only  to  trials  by  jury  and  clearly  not 
where  the  trial  is  by  the  court  and  a  jury  being  waived. 

Fosselman  v.  City  of  Springfield,  j8  App.  296. 

A  special  verdict  can  not  be  found  where  there  is  a  general 
verdict,  but  the  special  findings  of  fact  provided  for  by  the 
statute  can  be  required  only  in  case  a  general  verdict  is  rendered. 

Elgin  City  Ry.  Co.  v.  Salisbury,  162  111.  187. 

Special  verdicts  are  to  be  distinguished  from  special  findings 
accompanying  a  general  verdict. 

Carlson  v.  Avery  Co.,  196  App.  262. 

Perdue  v.  Big  Four  Drainage  Dist.,  117  App.  600. 

In  all  suits  in  chancery  wherein  the  statute  provides  the  issues 
may  be  tried  by  a  jury  (as  a  bill  to  contest  a  will,  a  bill  for 
divorce,  etc.)  in  which  the  verdicts  rendered  have  the  force 
and  effect  of  the  verdict  of  a  jury  in  an  action  at  law,  are 
*'civil  proceedings''  within  the  meaning  of  those  words  as 
employed  in  the  statute  in  relation  to  the  verdicts  of  juries  in 
civil  cases,  being  the  act  which  provides  for  the  submission  of 
special  questions  of  fact  to  be  answered  by  juries.  The  statute 
has  no  relation  to  suits  in  equity  in  which  an  issue  of  fact  is 
made  and  submitted  to  a  jury  for  a  verdict,  which,  when 
rendered,  is  but  advisory  to  the  court.  In  such  cases  the  sole 
function  of  the  jury  is  to  determine  certain  questions  of  fact 
which  are  framed  and  submitted  to  them  for  a  finding,  by  which 
the  court  may  be  advised  but  by  which  he  may  or  may  not  be 
controlled  and  special  interrogatories  are  improper.  In  the 
preparation,  submission  and  decision  of  issues  of  fact  for 
advisory  verdicts  the  rules  of  chancery  practice  apply  and  statute 
has  no  application. 

Bird  V.  Bird,  218  111.  158. 
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Sabmifislon  on  Court's  InltiatiYe 

The  trial  court  may  in  its  discretion  submit  interrogatories 

to  the  jury  which  call  for  their  findings  on  the  court's  own 

initiative. 

Norton  V.  Volzke,  158  111.  402. 

Voigt  V.  Anglo-American  Pro.  Co.,  202  111.  462. 

Chicago  &  A.  R.  R.  Co.  v.  Pearson,  184  HI.  386. 

Bettis  V.  Chicago  Coated  Board  Co.,  145  App.  390. 

Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Bovard,  121  App.  49. 

But  it  is  not  a  proper  practice  to  submit  them  without  notice 
to  counsel. 

Chicago  City  Ry.  Co.  v.  Jordan,  215  111.  390. 
Pittsburg  C.  C.  &  St.  L.  Ry.  Co.  v.  Smith,  207  111.  486. 
Cf.  Harp  V.  Parr,  168  111.  459. 

Form 

Interrogatories  should  be  separate  from  written  motion  to 
submit  them  to  jury.  A  failure  to  thus  present  the  interroga- 
tories to  the  court  is  sufficient  ground  to  warrant  the  denial, 
of  the  motion. 

Pressley  v.  Bloomington  &  N.  Ry.  &  L.  Co.,  271  111.  622. 

And  should  be  single  and  direct. 
Vos  V.  Franke,  202  App.  133. 

And  may  be  leading  in  form. 

Chicago  City  Ry.  Co.  v.  Bucholtz,  90  App.  440. 

But  may  be  refused  if  a  favorable  answer  would  not  control 
a  general  verdict. 

Chicago  &  A.  v.  Harrington,  192  111.  9. 
Metcalf  Co.  v.  Nystedt,  203  111.  333. 
Hursen  v.  Hursen,  209  111.  466. 

Question  should  not  assume  a  controverted  fact. 

Chicago  &  A.  v.  Harrington,  192  111.  9. 

Nor  be  a  mere  inquiry  as  to  how  jury  arrived  at  their  verdict. 
Chicago  N.  S.  St.  Ry.  Co.  v.  Payne,  192  111.  239. 

Or  as  to  what  count  or  counts  verdict  was  rendered  on. 

Wibel  V.  Illinois  Central  R.  Co.,  155  App.  349. 
Stevenson  v.  Avery  Coal  Co.,  143  App.  397. 

Or  which  in  substance  asks  the  jury  to  state  the  evidence  upon 
which  thev  find  ultimate  facts. 

Judy  V.  Sterrell,  153  111.  94. 

Interrogatories  which  are  not  relevant  to  the  legal  defenses 
are  improper. 

Springfield  Con.  Ry.  Co.  v.  Puntenney,  200  111.  9. 

Xumber 

While  the  statute  does  not  impose  a  definite  limit  as  to  the 
number  and  character  of  the  special  findings  to  be  called  for, 
yet  it  must  be  implied  that  there  shall  be  a  reasonable  limit  in 
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every  case,  and  unless  it  appears  that  the  limit  imposed  by  the 
trial  court  probably  affected  the  party  complaining  in  some 
material  degree,  such  ruling  ought  not  to  be  ground  for  revers- 
ing a  judgment. 

Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Kid,  29  App.  353- 

It  was  not  the  purpose  of  the  statute  to  catechise  the  jury 
and  the  practice  of  requiring  juries  to  find  upon  an  unreasonable 
number  of  interrogatories  is  condemned. 

Chicago  &  Northwestern  Ry.  Co.  v.  Bouck,  33  App.  123. 
Shape  V.  Laughlin,  191  App.  38. 

Beqnisltes: 
— In  General 

Interrogatories  must  reach  all  good  counts  in  the  declaration 
that  are  supported  by  the  evidence. 

Davidson  v.  Montgomery  Ward,  171  App.  355. 

And  should  pertain  to  the  issues. 

Smith  V.  Lawley,  149  App.  480. 

Shank  v.  Modem  Woodmen,  213  App.  506. 

— Ultimate  Facts 

The  special  interrogatory  which  a  party  has  a  right  to  require 
the  jury  to  answer  is  restricted  to  those  ultimate  facts  upon 
which  the  rights  of  the  parties  directly  depend.  A  special  inter- 
rogatory is  not  proper  unless  some  answer  responsive  thereto 
would  be  inconsistent  with  some  general  verdict  that  might  be 
returned  upon  the  issues  in  the  case. 

Smith  V.  Sanitaiy  Dist.  of  Chicago,  260  111.  453. 
Illinois  Central  K.  Co.  v.  Scheffner,  209  111.  9. 
Chicago  Ex.  BIdg.  v.  Nelson,  197  111.  334. 
Chicago  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

A  question  for  a  special  finding  should  be  single  and  direct 
and  relate  to  an  ultimate  and  controlling  fact  in  the  case  and 
not  to  evidentiary  facts  or  facts  from  which  the  ultimate  facts 
may  be  deduced  by  reason  or  argument. 

Illinois  Steel  Co.  v.  Mann,  197  111.  186. 

Wolff  Mfg.  Co.  V.  Wilson,  152  111.  9. 

Reagan  v.  Borgeson,  173  App.  100. 

Bradley  v.  Western  Casket  Co.,  185  App.  376. 

Hunter  v.  Sanitary  Dist.  of  Chicago,  179  App.  172. 

Matheny  v.  Lees,  193  App.  504. 

Submission  to  Counsel 

The  statute  requires  that  the  questions  of  fact  upon  which 
the  jury  may  be  required  to  make  special  findings,  "shall  be 
submitted  by  the  party  requesting  the  same  to  the  adverse  party 
before  the  commencement  of  the  argument  to  the  jury." 

McMahon  v.  Sankey,  133  111.  636. 
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The  provision  for  such  submission  before  the  argument  begins 
enables  counsel  to  submit  other  interrogatories  and  also  to  direct 
their  arguments  to  a  particular  point  covered  by  an  interrogatory. 

Chicago  City  Ry.  Co.  v.  Jordan,  215  111.  390. 
Chicago  &  A.  R.  Co.  v.  Gore,  202  111.  188. 

And  an  interrogatory  to  be  answered  by  the  jury  but  not  pre- 
sented until  after  argument  is  begun,  is  properly  refused. 

Schreffer  v.  Fuller,  208  App.  630. 

Hanecy  v.  Read,  207  App.  198. 

Prout  V.  Martin,  160  App.  11. 

St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Ellis,  58  App.  no. 

The  requirement  of  the  statute  is  the  same,  whether  the  open- 
ing and  closing  arguments  for  the  plaintiff  are  made  by  the  same 
counsel,  or  by  different  counsel. 

McMahon  v.  Sankey,  133  111.  636. 

Rendition  of  Finding 

A  special  finding  of  a  jury  must  be  unanimous. 

Knudson  v.  Wacker,  182  App.  296. 
Reagan  v.  Borgeson,  173  App.  100. 

And  signed  by  the  jury. 

Grace  &  Hyde  Co.  v.  Sanborn,  124  App.  472. 

And  pi'onounced  in  open  court. 

Egmann  v.  East  St.  L.  Con.  Ry.  Co.,  65  App.  345. 

A  jury  may  be  polled  as  to  special  finding. 

Egmann  v.  East  St.  L.  Con.  Ry.  Co.,  65  App.  345. 

And  should  not  be  permitted  to  return  an  evasive  answer. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Docrr,  41  App.  530. 

But  if  evasive  answer  is  returned,  party  submitting  question 
should  ask  jury  to  be  sent  back  under  proper  instructions  for 
the  purpose  of  agreeing  on  special  finding. 

Elgin,  J.  &  E.  Ry.  Co.  v.  Raymond,  148  111.  241. 

The  Answer: 

— PresMmptions 

Nothing  will  be  presumed  in  aid  of  special  findings  of  fact. 

Ebsery  v.  Chicago  City  Ry.  Co.,  164  III.  518. 
Matthews  Ap.  Co.  v    Neal,  71  App.  363. 
Kerr  v.  Goetz,  88  App.  41. 

— Special  Findings  Control 
General  verdict  inconsistent  with  special  findings  can  not  stand. 

Crosse  v.  Knights  of  Honor,  254  III.  80. 
Moore  v.  Deering  Coal  Co.,  242  111.  84. 
Kaufman  v.  Helmick,  212  App.  10. 

The  inconsistency  must  be  so  irreconcilable  as  to  be  incapable 
of  being  rem.oved  by  any  evidence  under  the  issues. 

Devine  v.  Federal  Life  Ins.  Co.,  250  111.  203. 
Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
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— Questioning  Correctneaa 
A  party  is  no  more  bound  by  a  special  finding  of  the  jury, 
in  answer  to  an  interrogatory  propounded  by  him,  than  by  a 
general  verdict  and  he  is  entitled  to  raise  the  correctness  of  a 
special  finding  on  motion  for  a  new  trial. 

Illinois  Steel  Co.  v.  Mann,  197  111.  186. 

But  the  objection  to  the  special  finding  must  be  specific  and 
it  is  not  sufficient  to  simply  raise  the  question  by  a  general 
objection  that  the  verdict  is  contrary  to  the  weight  of  the 
evidence.  ^  ^  tiMZ 

Brime  v.  Belden  Mfg.  Co.,  287  111.  11. 

General  Verdict: 

In  General  t 
— Defined 

A  general  verdict  is  one  that  finds  upon  any  or  all  issues  for 
the  plaintiff  or  the  defendant. 

Gross  V.  Sloan,  54  App.  202. 

— Right  to  Return 

The  language  of  the  statute  is  that  the  jury  may  render,  in 

their  discretion,  either  a  general  or  special  verdict. 
Elgin  City  R.  Co.  v.  Salsbury,  162  111.  187. 

Number  of  Jarors  Necessary  s 

— Civil 

No  more  than  twelve  persons  may  constitute  a  legal  jury. 

Crcuchi  v.  Dehler,  50  III.  176. 

Litigants  may  submit  to  trial  by  jury  of  less  than  twelve  men. 

Rehm  v.  Halverson,  197  111.  3^. 
Creuchi  v.  Dehler,  50  111.  176. 

And  this  though  the  trial  was  begun  before  twelve  and  after 
recess  one  was  not  present. 

Rehm  v.  Halverson,  197  111.  378. 

— CriiniTuil 

The  term  "jury"  is  understood  in  all  constitutions  and  statutes, 

when  not  expressly  waived,  to  mean  a  jury  of  twelve  men. 
Bibel  V.  People,  67  111.  175. 
Fox  V.  People,  269  111.  300. 

In  all  felonies  a  jury  of  twelve  men  must  be  impaneled  A 
defendant  can  not  waive  the  requirement  and  consent  to  trial 
by  jury  of  less  number. 

Harris  v.  People,  128  111.  585. 

George  v.  People,  167  111.  447. 

Brewster  v.  People,  183  111.  143. 

40 
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The  accused  may  submit  to  a  trial  by  jury  of  less  than  twelve 

men  in  all  misdemeanors  where  he  may  waive  the  right  to  trial 

by  jury. 

McDonald  v.  People,  178  111.  159. 
People  V.  Yarns,  194  App.  503. 
People  V.  Cohen,  171  App.  612. 
Sloncen  v.  People,  58  App.  315. 
Hammell  v.  People,  97  App.  527. 
Brewster  v.  People,  183  111.  143. 
Jacobs  V.  People,  218  111.  500. 

Unanindty  of  Dedsloii 

The  jury  must  unanimously  concur  in  tlieir  verdict. 

George  v.  People,  167  111.  455. 
Harris  v.  People,  128  111.  585. 

The  common  law  requires  that  verdicts  shall  be  the  declaration 
of  the  unanimous  judgment  of  the  twelve  jurors.  Upon  all 
matters  which  they  are  required  to  find  they  must  be  agreed. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Ellsworth  V.  Farnum,  105  App.  487. 

Where  matters  are  submitted  to  a  jury,  their  verdict  must 
be  returned  in  open  court  by  the  entire  panel. 

Crotty  V.  Wyatt,  3  App.  388. 

Impersonatliig  Jurors 

Where  it  appears  that  three  of  the  jurors  sworn  and  impaneled 
to  try  a  case  did  not  join  in  the  verdict,  and  that  three  persons 
who  were  not  sworn  or  impaneled  as  jurors  joined  in  the  verdict, 
there  is,  in  law,  no  verdict,  and  a  judgment  rendered  in  pur- 
suance of  such  supposed  verdict  can  not  stand. 

Nathan  v.  City  of  Chicago,  75  App.  326. 
Fox  V.  People,  269  111.  300. 

As  in  the  case  of  the  person  by  whom,  as  judge,  the  trial 
was  had  and  the  judgment  entered,  so  in  the  case  of  the  jury, 
to  whom  the  questions  of  fact  appear,  by  the  record,  to  have 
been  submitted;  if  the  record  show  on  its  face  that  the  cause 
was  not  submitted  to,  tried  by  and  verdict  rendered  by  the  per- 
sons designated  and  selected,  but  by  others,  who  by  means  of 
fraudulent  and  criminal  practices  obtained  seats  in  the  jury  box. 
heard  the  evidence  and  rendered  a  verdict,  having  no  right  or 
authority  to  do  so,  the  judgment,  to  say  the  least,  is  a  thing 
which  a  court  having  power  over  the  same,  will  not,  as  against 

the  protest  of  a  party  innocent  of  the  iniquity,  allow  to  stand. 

Illinois  Steel  Co.  v.  Szutenbach,  67  App.  283. 
Mingia  v.  People,  54  111.  274. 
Goodhue  v.  People,  94  111.  37. 

But  objection  must  be  made  in  the  trial  court. 

Hollow  Rock  Pro.  Co.  v.  Linn,  174  App.  419. 
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And  the  party  moving  against  the  verdict  should  show  affir- 
matively that  neither  he  nor  his  counsel  knew  the  fact  before 
verdict  was  rendered. 

Taylor  v.  Roby,  37  App.  147. 

No  person  may  be  allowed  to  stand  by  and  permit  a  verdict 
to  be  returned  and  afterwards  complain  that  one  of  the  jurors 
was  not  sworn  to  try  the  case.  If  a  jury  returning  into  court 
to  deliver  a  verdict  is  not  the  same  jury  impaneled  and  sworn, 
it  is  the  plain  duty  of  any  party  to  object  to  the  return  of  the 
verdict  by  such  a  jury,  and  if  he  does  not  but  chooses  to  speculate 
on  the  chance  of  a  favorable  verdict  he  should  not  be  heard 
afterward  to  make  the  objection  that  a  juror  acted  without  being 
sworn. 

People  V  Kuhn,  291  111.  154. 

Brewer  &  Hoffman  Co.  v.  Hermann,  187  111.  40. 

Mode  of  DeUberattont 
— Secret 

The  deliberations  of  the  jury  are  secret  and  inquiry  as  to  them 
is  seldom  if  ever  permissible. 

Rhoads  v.  City  of  Metropolis,  144  III.  580. 

— Coercion 

The  final  decision  upon  the  facts  rests  with  the  jury  and  the 

court  can  not  therefore  interfere  to  coerce  them  to  agjee  upon 

a  verdict  against  their  convictions. 
George  v.  People,  167  111.  447. 

— Method  of  Reasoning 

It  has  never  been  held  that  jurors  must  all  reach  their  con- 
clusions in  the  same  way  and  by  the  same  method  of  reasoning. 
To  require  unanimity  not  only  in  their  conclusions  but  in  the 
mode  by  which  those  conclusions  are  arrived  at  would  in  most 
cases  involve  an  impossibility.  To  require  tmanimity  not  only 
in  the  result  but  also  in  each  of  the  successive  steps  leading  to 
such  result  would  be  practically  destructive  of  the  entire  system 
of  jury  trials.  The  cumulative  effect  of  all  the  evidence  might 
be  such  as  to  leave  no  doubt  in  the  mind  of  anv  member  of 
the  panel  as  to  the  truth  of  the  fact  alleged,  still,  the  evidence 
of  each  probative  fact  or  the  conclusions  to  be  drawn  from  it 
might  appeal  with  peculiar  force  to  the  belief  or  judgment  of 
some  one  of  the  jurors,  but  less  so  to  his  fellows. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

— Verdict  Without  Retiring 

The  jury  need  not  retire  from  the  court  to  agree  on  their 
verdict,  or  thev  mav  retire  to  consult  as  thev  think  fit,  under 
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the  control  of  the  court.    Whichever  course  they  pursue,  after 

the  verdict  is  agreed  upon  it  is  announced  to  the  court  by  their 

foreman. 

Lambert  v.  Borden,  lo  App.  648. 

A  jury  may  be  permitted  to  find  and  return  a  verdict  without 
leaving  the  court  room. 

Stewart  v.  School  Directors,  24  App.  229. 
Derby  v.  Peterson,  128  App.  494. 

Special  Verdicts: 
Beflnltion 

By  a  special  verdict  the  jury,  instead  of  finding  for  either  party, 
find  and  state  all  facts  at  issue  and  conclude  conditionally  that 
if  upon  the  whole  matter  thus  found  the  court  should  be  of 
the  opinion  that  plaintiff  has  a  good  cause  of  action,  they  then 
find  for  the  plaintiff,  and  assess  his  damages;  if  otherwise,  then 
for  the  defendant. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

Perdue  et  al.  v.  Big  Four  Drainage  Dist.  of  Ford  Co.,  117  App.  600. 

Declaratory  of  the  Common  Law 

The  statute  so  far  as  it  relates  to  special  verdicts,  is  merely 
declaratory  of  the  common  law.  It  has  been  competent  for 
juries  at  common  law,  since  the  Statute  of  13,  Edward  I,  to 
find  a  general  verdict,  or  when  they  have  any  doubt  as  to  the 
law,  to  find  a  special  verdict  and  refer  the  law  thereon  to  the 
decision  of  the  court. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

As  DlstiiigaiBhed  from  Special  Findings 

Special  findings  on  material  questions  of  fact  as  provided 
for  in  the  statute  are  not  special  verdicts. 

Perdue  et  al.  v.  Big  Four  Drainage  Dist.  of  Ford  Co.,  117  App.  600. 

It  is  manifest  that  a  special  finding  by  a  jury  upon  material 
questions  of  fact  submitted  to  them  under  provision  of  statute, 
is  not  a  special  verdict  but  an  essentially  different  proceeding.  A 
special  verdict  can  not  be  found  where  there  is  a  general  verdict, 
but  the  special  findings  of  fact  provided  for  by  the  statute  can 
be  required  only  in  case  a  general  verdict  is  rendered. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Elgin  Ry.  Co.  v.  Salsbury,  162  111.  187. 

Both  special  verdicts  and  special  findings  are  provided  for  by 
the  statute  and  they  must  be  construed  as  being  in  pari  materia. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

Right  to  Betnm 

The  language  of  the  statute  is  that  the  jury  may  render,  in 
their  discretion,  either  a  general  or  special  verdict.    It  is  only 
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in  cases  where  they  render  a  general  verdict  that  they  can  be 
required  by  either  party  to  make  such  special  findings  provided 
for  in  the  statute. 

Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

A  special  verdict  can  not  be  found  where  there  is  a  general 
verdict. 

Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

It  was  not  the  intention  of  the  statute  to  put  it  in  the  power 
of  either  party  to  require  the  jury,  in  answer  to  a  general  ques- 
tion, to  summarize  and  state  the  facts,  constituting  the  supposed 
cause  of  action  and  thus  render  a  special  instead  of  a  general 
verdict. 

Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

Beqnlsltes 

Special  verdicts  must  find  all  the  controverted  facts  on  which 
the  judgment  is  based. 

Carlson  v.  Avery  Co.,  196  App.  262. 

The  finding  must  be  of  facts  and  not  merely  the  evidence 
of  facts,  so  as  to  leave  nothing  to  the  court  but  questions  of  law. 

Vincent  v.  Morrison,  i  111.  227. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

Elgin  R.  Co.  V.  Salisbury,  162  111.  187. 

Carlson  v.  Avery  Co.,  196  App.  262. 

A  special  verdict,  to  sustain  a  judgment,  should  find  the  facts 
essential  to  support  the  judgment.  The  evidence  from  which  a 
fact  might  have  been  found,  without  any  finding  of  the  fact 
itself,  is  valueless  in  a  special  verdict. 

Carlson  v.  Avery  Co.,  196  App.  262. 

To  authorize  a  judgment,  upon  a  special  verdict,  all  the  facts 
essential  to  the  right  of  the  party  in  whose  favor  the  judgment 
is  to  be  rendered  must  be  found  by  the  jury.  Finding  sufficient 
evidence  prima  facie  is  not  sufficient. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Carlson  v.  Avery  Co.,  196  App.  262. 

If  probative  facts  are  found  from  which  the  court  can  declare 
that  the  ultimate  facts  necessarily  result,  the  finding  is  sufficient. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 

It  would  clearly  be  of  no  avail  to  require  the  jury  to  find 
mere  matters  of  evidence,  because  after  being  found,  they  would 
in  no  way  aid  the  court  in  determining  what  judgment  to  render. 
The  phrase  "material  question  or  questions  of  fact"  is  restricted 
to  those  ultimate  facts  upon  which  the  rights  of  the  parties 
directly  depend.  A  probative  fact  from  which  the  ultimate  fact 
necessarily  results  would  be  material,  for  the  court  could  infer 
such  ultimate  fact  as  a  matter  of  law,  but  where  the  probative 
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fact  is  merely  prima  facie  evidence  of  the  fact  to  be  proven, 
the  proper  deductions  to  be  drawn  from  the  probative  fact  pre- 
sents a  question  of  fact  and  not  of  law,  requiring  further  action 
by  the  jury,  and  it  can  not  therefore  be  made  the  basis  of  any 
action  by  the  court.  Requiring  the  jury  to  find  such  probative 
fact  is  merely  requiring  them  to  find  the  evidence,  and  not  the 
facts,  and  results  in  nothing  which  can  be  of  the  slightest  assis- 
tance to  the  parties  or  the  court  in  arriving  at  the  proper  deter- 
mination of  the  suit. 

Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Elgin  Ry.  Co.  v.  Salisbury,  162  111.  187. 

A  Special  verdict  need  not  find  facts  admitted  by  the  pleading. 
Nor  it  need  not,  when  there  is  no  conflict  in  the  evidence. 

Carlson  v.  Avery  Co.,  196  App.  262. 

Construction 

A  special  verdict  can  not  be  aided  by  intendment  and  therefore 

any  fact  not  ascertained  by  it  will  be  presumed  not  to  exist. 
Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132. 
Carlson  v.  Avery  Co.,  196  App.  262, 

Basis  of  Judgment 

The   facts  declared  by  the   verdict  constitute  the   basis   of 

judgment. 

Carlson  v.  Avery  Co.,  196  App.  262. 

In  civil  actions  a  special  verdict  must  contain  a  finding  on 
every  material  controverted  fact  to  support  a  judgment. 

Carlson  v.  Avery  Co.,  196  App.  262. 

General  Verdicts: 

Amount: 

— In  General 

A  verdict  for  plaintiff,  not  assessing  damages,  in  a  suit  seek- 
ing for  damages,  is  void  in  law,  and  no  judgment  can  be  rendered 
upon  it. 

Brocck  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  13  App.  556. 

— Amount  Uncertain 


Where  the  verdict  of  the  jury  is  expressed  in  ambiguous 
or  doubtful  language,  two  diflferent  amounts  being  given  as 
•damages,  the  presumption  is  that  the  lesser  amount  was  the 
one  intended,  as  between  the  two. 

Chicago  &  E.  I.  R.  Co.  v.  Finnan,  84  App.  383. 

But  verdict  is  not  uncertain  merely  because  the  word  dollars 
is  written  before  figures. 

South  Chicago  Ry.  Co.  v.  Alton,  137  App.  364. 

But  is  if  word  "dollars"  is  omitted. 
Kankakee  Co.  v.  Cogan,  74  App.  78. 
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— Where  Not  in  Issue 
Where  the  action  is  for  a  sum  certain  for  which  the  defendant 
is  liable  for  all,  if  any,  a  verdict  for  the  plaintiff  is  valid. 

Metzger  v.  Huntington,  51  App.  373. 
Conboy  v.  Petty,  60  App.  117. 

Thus  upon  a  debt  of  record. 

Metzger  v.  Huntington,  51  App.  373. 

Where  amount  to  be  recovered,  if  any,  is  not  in  dispute  before 
the  jury,  a  simple  finding  for  the  plaintiff  is  sufficient  without 
specifying  any  particular  sum. 

DragQvitch  v.  Iroquois  Iron  Co.,  269  111.  478. 

Metzger  v.  Huntington,  51  App.  377. 

Cf.  Cannenbei^  v.  Deer  Mansur  Co.,  203  App.  607. 

— Where  Default  Judgment  Stayed 

If  defendant  has  suffered  judgment  to  go  against  him  by 
default  and  court  has  assessed  damages  and  rendered  final  judg- 
ment, but  proceedings  are  stayed  on  the  judgment,  default  set 
aside  and  leave  given  to  plead,  verdict  of  jury  without  specifying 

amount  is  sufficient. 

Hall  V.  First  Nat.  Bank,  133  111.  234. 

Dulle  V.  Lally,  167  111.  485. 

Dragovitch  v.  Iroquois  iron  Co.,  269  111.  478. 

— Determinable  by  Mathematical  Calculation 

Verdict  is  certain  in  amount  which  by  computation  may  be 

made  so.  The  maxim  "id  certum  est  quod  certum  reddi  potest' 

is  applicable  to  verdicts. 

Lauman  v.  Clark,  73  App.  659. 

Whenever  the  amount  for  which  judgment  should  be  rendered 
can  be  determined  by  a  simple  arithmetical  calculation,  this  may 
be  done  by  the  clerk  at  the  request  of  the  judge,  or  by  the 
judge  himself,  and  a  judgment  entered  accordingly.  Hence, 
though  it  is  the  province  of  the  jury  to  find  the  exact  amount 
of  damages  by  their  verdict,  where  the  finding  is  for  a  certain 
simi,  with  a  specified  rate  of  interest  from  a  designated  date, 
judgment  may  properly  be  rendered  for  the  principal  sum  and 
the  interest  calculated  in  conformity  with  the  terms  of  the 
verdict. 

Meyer  v.  Johnson,  122  App.  87. 
Clapp  V.  Martin,  33  App.  438. 

The  court  can  not  fix  the  date  from  which  interest  is  calculated. 
The  jury  must  fix  the  date. 

Falcon  Eng.  Co.  v.  Wright,  171  App.  521. 
Catholic  Order  of  Foresters  v.  Fitz,  181  III.  206. 

— Plea  in  Abatement 

It  is  the  duty  of  the  jury  which  tries  the  issue  formed  by 
such  plea,  if  they  find  the  plea  untrue,  to  assess  the  plaintiff's 
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damages,  and  if  the  plant  iff  proves  no  damages,  the  jury  should 
report  nominal  damages. 

Boggs  y.  Bindskoif,  23  111.  66. 

Italian-Swiss  Agrl.  CoL  v.  Pease,  194  111.  98. 

— Interest 

Where  jury  renders  verdict  for  a  stated  sum  and  interest 
from  a  specified  date,  same  may  be  calculated  by  court  or  clerk. 

Lauman  v.  Clark,  73  App.  659. 

Meyer  v.  Johnson,  122  App.  87. 

Falcon  Eng.  Co.  v.  Wright,  171  App.  521. 

Or  the  jury  may  be  required  to  return  and  make  calculation 
where  it  finds  a  verdict  *Svith  interest." 

Moore  v.  Merchants  L.  &  T.  Co.,  70  App.  210. 

If  interest  allowed  is  erroneous,  verdict  may  be  corrected  in 
presence  of  jury  and  allowance  of  interest  treated  as  surplusage. 

Catholic  Order  of  Foresters  v.  Fitz,  181  111.  206. 

—Debt 

The  jury  should  find  the  amount  of  debt  and  damages  sepa- 
rately, and  the  penalty  in  such  case  is  the  debt,  and  the  injury 
sustained  is  the  damages. 

Freeman  v.  People,  54  111.  153. 
Keegan  v.  Kinnare,  123  111.  280. 

It  is  as  much  the  right  of  the  party  to  have  the  debt  found 
by  the  jury  as  any  other  fact. 

Frazier  v.  Laughlin,  6  111.  347. 
Hinckley  v.  West,  9  111.  136. 

Verdict  for  plaintiff  and  finding  damages  only  is  not  broad 
enough. 

Hinckley  v.  West,  9  111.  136. 
Austin  V.  People,  11  111.  453. 

And  is  one  on  which  no  judgment  can  be  rendered. 

Rose  V.  Taylor,  63  111.  215. 

Contra  Pickett  v.  People,  114  App.  188. 

But  court  may  amend  verdict  even  at  a  subsequent  term 
and  add  amount  of  debt.  Defect  is  of  form  and  not  of  substance. 

Wilce  Co.  V.  Royal  Indemnity  Co.,  189  111.  383. 

Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 

Overruling  Rose  v.  Taylor,  63  111.  215. 

Hinckley  v.  West,  9  111.  136. 

Frazier  v.  Laughlin,  6  111.  347. 

See  also  Koehler  v.  King,  119  App.  6. 

Pickett  V.  People,  114  App.  188. 

Where  each  count  in  declaration  under  a  penal  statute  is  for 
a  separate  penalty,  and  the  statute  fixes  a  maximum  beyond 
which  the  jury  must  not  go,  it  is  the  best  practice  for  the  jury 
to  specify  by  their  verdict  the  penalty  thev  assess  under  each 
count  upon  which  they  find  for  the  plaintiflF.    A  gross  verdict 
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ought  not  to  Stand  unless  it  clearly  appears  that  the  jury  did 

not,  under  any  count,  exceed  the  maximum  penalty  provided 

by  law. 

Chicago  &  A.  R.  Co.  v.  Peofile,  82  App.  679. 

But  where  there  are  two  elements  of  recovery  in  action  for 
damages,  separate  assessment  is  not  required. 

Chicago  &  A.  R.  Co.  v.  Elmore,  32  App.  418. 

' — Amendment 

Where  there  is  a  written  verdict,  the  amount  of  damages 
being  left  blank,  it  may  be  filled  in  from  an  oral  statement  of 
the  foreman,  to  which  all  the  jurors  assent. 

Kessell  v.  O' Sullivan,  60  App.  548. 

But  a  verdict  omitting  the  word  "dollars'*  can  not  be  amended 

by   the   court   after   discharge   of   the   jury,   by   supplying  the 

omission. 

Kankakee  Co.  v.  Cogan,  74  App.  78. 

Though  such  correction  is  proper  in  the  presence  of  the  jury. 

Mexican  Soap  Co.  v.  Clark,  72  App.  655. 

— Sending  Jury  Back 

If  verdict  is  defective,  it  should  not  be  received  until  cor- 
rected by  the  jury  so  as  to  express  what  that  body  intended. 
The  court  may  correct  the  verdict  in  the  presence  of  the  jury, 

or  send  the  jury  back  to  its  room  with  directions. 

Kankakee  Co.  v.  Cogan,  74  App.  78. 

Moore  v.  Merchants  L.  &  R.  Co.,  70  App.  210. 

Snrplnsages 

— Criminal 

The  rule  is  wel-l  settled  in  this  state  that  such  portion  of  the 
verdict  of  the  jury  as  lies  beyond  the  legitimate  province  of  a 
jury  may  be  treated  as  surplusage  and  disregarded  or  rejected 
where  to  do  so  would  still  leave  a  complete  and  valid  verdict. 

People  V.  Tananevicz,  285  111.  376. 
People  V.  Coleman,  251  111.  497. 
Nethery  v.  People,  227  111.  no. 

If  a  jury  gives  a  verdict  of  the  issue  and  something  more, 
that  which  is  more  is  surplusage,  and  shall  not  stay  judgment. 

People  V.  Boer,  262  111.  152. 
People  V.  Surace,  295  III.  604. 

So  in  case  where  the  jury  has  no  right  to  fix  punishment, 
that  part  of  the  verdict  which  fixes  punishment  will  be  treated 
as  surplusage  and  court  is  authorized  to  enter  a  proper  judg- 
ment on  the  verdict. 

Henderson  v.  People,  165  111.  607. 

Wallace  v.  People,  159  111.  446. 

Harris  v.  People,  130  111.  457. 

White  V.  People,  81  111.  333- 
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But  where  surplusage  is  such  as  to  render  the  finding  of  the 

jury  a  verdict  of  another  but  similar  offense  to  that  charged 

in  the  indictment,  and  court  receives  the  verdict  and  discharges 

the  jury  without  a  correction,  a  court  of  review  can  not  strike  out 

the  words  so  as  to  leave  a  general  verdict  of  guilty  which  might 

be  aided  by  reference  to  the  indictment. 
Mai  V.  People,  224  111.  414. 
People  V.  Lee,  237  111.  272. 

— CivU 
If  the  jury  find  the  issue  and  something  more,  the  latter  part 
of  the  finding  will  be  rejected  as  surplusage,  but  this  rule  does 
not  apply  when  the  facts  found  in  the  verdict  are  substantially 

variant  from  those  which  are  in  issue. 
Gross  V.  Sloan,  54  App.  202. 
Hodge  v.  People,  78  App.  378. 
Independent  Order  of  Mutual  Aid  v.  Stahl,  64  App.  314. 

Such  portions  of  a  verdict  as  are  without  authority,  unneces- 
sary and  superfluous,  may  be  rejected  as  surplusage. 

Hodge  V.  People,  78  App.  378. 
Fowler  v.  Peterson,  25  App.  81. 

And  the  verdict  recorded  for  that  part  which  is  good,  on  the 

principle  of  ''utile  per  inutile  non  vitiatur/' 
Parker  v.  Fisher  Co.,  39  111.  164. 

The  court  may,  on  its  own  motion,  reject  surplusage  in  a 
verdict. 

O'Brien  v.  Palmer,  49  111.  72. 

Independent  Order  of  Mutual  Aid  v.  Stahl,  64  App.  314. 

A  party  may  waive  a  portion  of  the  finding  of  a  jury  and  a 
verdict  may  be  recorded  for  that  part  which  is  good,  on  the 
principle  utile  per  inutile  non  tntiatur, 

Parker  v.  Fisher  Co.,  39  111.  164. 

Surplusage  of  verdict  may  be  rejected  and  verdict  entered 

in  proper  form  after  discharge  of  jury. 
Parker  v.  Fisher  Co.,  39  111.  164. 

Where  the  jury  is  only  sworn  to  assess  damag:es,  so  much  of 
the  verdict  as  finds  the  issues  for  the  plaintiff  must  be  dis- 
regarded. 

Flora  V.  Fields,  156  App.  341. 

REQUISITES   AND   SUFFICIENCY   OF   GENERAL 

VERDICTS: 
Civil: 

Responsiyeness: 

— Presumption 

In  order  to  sustain  a  verdict  all  intendments  must  be  held 
in  its  favor. 

Streets  v.  Baker,  38  App.  349. 
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Where  several  issues  are  submitted  and  contested,  and  a 
general  verdict  is  rendered,  the  presumption  is  that  all  issues 
were  found  in  favor  of  the  prevailing  party.  This  presumption 
may  be  rebutted  by  showing  that  on  one  or  more  of  the  issues 
no  evidence  was  offered. 

Rhoads  v.  City  of  Metropolis,  144  111.  580. 

— In  General 

The  rule  requires  that  verdicts  shall  be  responsive  to  the  issues. 

Wiggins  V.  City  of  Chicago,  68  111.  376. 
Launtz  v.  Brown,  147  App.  99. 

A  verdict  is  bad  if  it  varies  from  the  issues  in  a  substantial 
manner  or  if  it  find  only  a  part  of  that  which  is  in  issue.  The 
reason  of  the  rule  is  obvious;  it  results  from  the  nature  and 
the  end  of  the  pleading.  Whether  the  jury  find  a  general  or  a 
special  verdict,  it  is  their  duty  to  decide  the  very  point  in  issue ; 
and  although  the  court  in  which  the  case  is  tried,  may  give 
form  to  a  general  finding  so  as  to  make  it  harmonize  with  the 
issue,  yet  if  it  appears  to  the  court  that  the  finding  is  different 
from  the  issues  or  is  confined  to  a  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  upon  the  verdict.  It  is  true 
that  if  the  jury  find  the  issue  and  something  more,  the  latter 
part  of  the  finding  will  be  rejected  as  surplusage  but  this  rule 
does  not  apply  to  a  case  where  the  facts  found  in  the  verdict 
are  substantially  variant  from  those  which  are  in  issue.  It  is 
not  necessary  that  the  verdict  should  conclude  formally  and 
punctually  to  the  words  of  the  issue,  but  the  point  in  issue  must 
be  ascertained  out  of  the  finding.  It  is  the  duty  of  the  jury  to 
find  the  very  point  in  issue,  to  respond  to  the  precise  question 
of  fact  submitted  by  the  pleadings,  and  their  verdict  finding  a 
matter  which  is  not  in  issue,  can  have  no  legal  effect  or  validity. 
But  howsoever  the  verdict  seem  to  stray,  and  conclude  not  for- 
mally or  punctually  to  the  issue  so  as  you  can  not  find  the  words 
of  the  issue  in  the  verdict,  yet  if  a  verdict  may  be  concluded 
out  of  it  to  the  point  in  issue,  the  court  shall  work  it  into  form 

and  make  it  serve. 

Gross  V.  Sloan,  54  App.  202. 

In  considering  the  verdict  itself,  with  a  view  to  its  sufficiency, 
the  first  object  is  to  ascertain  what  the  jury  intended  to  find; 
and  this  is  to  be  done  by  construing  the  verdict  liberally  with 
the  sole  view  of  ascertaining  the  meaning  of  the  jury.  If  the 
meaning  of  the  jury  can  be  ascertained  and  a  verdict  on  the 
point  in  issue  can  be  made  out  the  court  will  mould  it  into  form 
and  make  it  serve. 

Law  V.  Sanitary  Dist.  of  Chicago,  197^  111.  523. 
Evans-Montague  Com.  Co.  v.  Spaulding,  133  App.  43. 
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— Certainty 
Where  questions  not  properly  arising  upon  the  evidence  are 
so  mingled  before  the  jury  as  to  render  it  doubtful  upon  what 
ground  they  based  their  verdict,  it  should  be  set  aside. 

McFall  V.  Smith,  32  App.  463. 

Verdicts  must  be  certain  to  a  common  and  reasonable  intent. 

Walker  v.  Walker,  5  App.  289. 
Knox  V.  Breed,  12  111.  61. 

A  verdict  is  sufficient  which  can  be  rendered  certain. 

Hartford  Ins.  Co.  v.  VanDuzor,  49  111.  489. 

As  by  arithmetical  calculation. 

Lauman  v.  Clark,  73  App.  659. 

Clapp  V.  Martin,  33  App.  438. 

Meyer  v.  Johnson,  122  App.  87. 

Falcon  Eng.  Co.  v.  Wright,  171  App.  521. 

And  it  is  the  duty  of  the  court  to  make  it  certain. 

Parker  v.  Fisher,  39  111.  164. 

— Conformity 

A  verdict  should  comply  with  any  express  requirements  as  to 
its  form  and  substance. 

Walker  v.  Walker,  5  App.  289. 
Patterson  v.  Hubbard,  30  111.  201. 
Koon  V.  Nichols,  63  111.  163. 
Launtz  v.  Brown,  147  App.  99. 

A  verdict  should  be  consistent  with  at  least  some  legitimate 
theory  of  the  evidence,  or  what  the  evidence  tends  to  prove; 
and  must  rest  upon  some  sound  principle,  and  where  it  is  not 
warranted  by  any  legitimate  interpretation  of  the  evidence  or 
of  what  may  fairly  be  inferred  from  the  evidence,  it  ought 
to  be  set  aside. 

Seipp  Brg.  Co.  v.  Peck,  85  App.  637. 

Cody  V.  Commercial  Fire  Ins.  Co.,  13  App.  no. 

A  verdict  against  evidence  can  not  stand. 

Tilley  v.  Spalding,  44  111.  80. 

Baker  v.  Pritchett,  16  111.  66. 

South  worth  v.  Haga,  42  111.  446. 

Chicago  &  A.  R.  Co.  v.  McKean,  40  111.  222. 

— Inclination  of  Courts 

Courts  are  inclined  to  favor  the  validity  of  a  verdict  and 
if  by  looking  into  the  record  the  verdict  can  be  seen  to  be 
responsive,  it  will  be  sustained. 

West  Chi.  St.  Ry.  Co.  v.  Home,  197  111.  250. 

Bates  V.  Williams,  43  111.  494. 

Illinois  Central  R.  Co.  v.  Reardon,  157  III.  372. 

City  of  Pekin  v.  Winkel,  77  111.  56. 

Daft  V.  Frew,  48  App.  266. 
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— Irregtdar  and  Informal  Verdicts 

As  to  irregular  and  informal  verdicts,  the  rule  is  that  if 

by  looking  into  the  record  the  verdict  can  be  seen  to  be  responsive, 

it  will  be  sustained. 

Westphal  v.  Sipe,  62  App.  iii. 

City  of  Pekin  v.  Winkel,  77  HI-  56. 

Illinois  Central  R.  Co.  v.  Reardon,  157  111.  372. 

Daft  V.  Frew,  40  App.  266. 

Sterne  v.  Glattstein,  80  App.  367. 

West  Chicago  St.  Ry.  Co.  v.  Home,  100  App.  259. 

— Capricious  Verdicts 

A  jury  has  no  right  to  render  a  capricious  and  arbitrary 
verdict  in  total  disregard  of  the  facts. 

Seipp  Brg.  Co.  v.  Peck,  85  App.  637. 

•  — Inconsistent  Verdict 
Nor  may  the  verdict  be  inconsistent  and  absurd. 

Cody  V.  Commercial  Fire  Ins.  Co.,  13  App.  no. 

— Illogical  Amount 

When  there  is  no  middle  ground  upon  which  the  jury  can 
determine  the  question  in  controversy,  and  where  under  the 
evidence  the  plaintiff  is  either  entitled  to  a  verdict  for  the  amount 
claimed  or  is  not  entitled  to  recover  at  all,  a  verdict  for  part 
of  the  claim  is  illogical. 

Seipp  Brg.  Co.  v.  Peck,  85  App.  637. 
Cody  V.  Commercial  Fire  Ins.  Co.,  13  App.  no. 
Dewes  Brg.  Co.  v.  Kerwin,  107  App.  620. 
Tilley  v.  Spaulding,  44  111.  80. 

But  where  there  is  no  dispute  as  to  amount  in  question  and 

the  jury  having  found  for  the  plaintiff,  should  have  rendered 

a  verdict  for  the  entire  sum,  but  gave  one  for  less,  the  plaintiff 

only  can  complain  of  such  verdict.    A  defendant  can  not  be 

heard  to  assign  as  error  that  the  amount  of  damages  against 

him  is  too  small. 

Reid  V.  Houston,  20  App.  48. 
Jones  V.  Bates,  179  App.  578. 
Starks  v.  Schlenzl^r,  128  App.  I. 
Heyman  v.  Heyman,  210  111.  524. 
Casey  v.  Vanderventer,  76  App.  628. 

It  is  the  duty  of  the  court  to  see  that  the  verdict  executes 
justice  between  the  parties, — that  it  is  fair,  honest  and  legitimate 
conclusion,  logically  drawn  from  all  the  evidence  in  the  case. 

Booth  V.  Haynes,  54  111.  363. 

— Variance 

A  verdict  mav  be  defective  bv  a  variance  from  the  issue 

joined. 

Cleveland,  C,  C.  &  St.  L.  Rjr.  Co.  v.  Eggman,  71  App.  42. 
Ebsery  v.  Chicago  City  Ry.  Co.,  164  111.  518. 
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— Misnomer 
If  there  is  a  misnomer,  the  question  should  be  raised  by  plea 
in  abatement.  If  general  issue  is  pleaded  and  a  verdict  foimd 
against  defendant,  it  is  proper  to  render  judgment  on  the  verdict 
under  the  name  by  which  defendant  has  been  brought  into  court 
and  described  in  the  declaration. 

Davis  V.  Taylor,  41  111.  405. 

— Cansolidaied  Suits 

Where  two  suits  between  the  same  parties  are  consolidated 
in  one,  jury  may  render  one  verdict  though  there  be  two 
declarations. 

Miller  v.  McManus,  57  111.  126. 

And  though  one  action  be  founded  upon  a  written  contract 

and  the  other  upon  an  oral  one. 
Miller  v.  McManus,  57  111.  ia6. 

— Special  and  Common  Counts 

Verdict  may  be  an  entire  one  in  assumpsit  where  there  are 

common  counts  and  a  special  count  and  will  be  upheld  without 

inquiry  as  to  whether  special  count  is  good  or  bad. 
Gcbbie  v.  Mooney,  121  111.  255. 

— When  Issues  are  Same 

When  a  declaration  in  assumpsit  contains  several  counts  and 
the  general  issue  is  pleaded  to  all,  a  general  verdict  is  responsive 
and  is  in  answer  to  all  the  counts. 

Parker  v.  Fisher,  39  111.  164. 
Holmes  v.  Tarble,  yy  App.  114. 

— Rule  as  Applied  to  Parties 

If  there  is  no  issue  involved  in  the  pleadings  not  determined 
by  the  finding  of  the  verdict,  informality  will  not  be  held  as 
not  being  responsive. 

West  Chicago  St.  Ry.  Co.  v.  Home,  197  111.  250. 
Bacon  v.  Schepflin,  185  111.  122. 
Zimmer  v.  Lyon  &  Healy,  190  App.  642. 

A  verdict  in  favor  of  one  party  is  construed  to  be  a  verdict 

against  the  other. 

Dragovich  v.  Iroquois  Iron  Co.,  269  III.  478. 
Illinois  Central  R.  Co.  v.  Reardon,  157  111.  372. 
Westphal  v.  Sipe,  62  App.  iii. 

— As  Applied  to  Amounts 

Verdict  is  responsive  without  finding  the  amount  if  the 
amount  is  determinable  as  a  matter  of  law  and  is  not  in  any 
way  in  dispute  before  the  jury. 

Dragovich  v.  Iroquois  Iron  Co.,  269  111.  478. 
Hall  V.  First  Nat.  Bank,  153  111.  234. 
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— One  Count,  Different  CatLses  of  Action 

If  two  distinct  grounds  of  action  be  alleged,  upon  one  of 
which  a  right  of  action  might  arise,  and  upon  the  other  no 
recovery  could  be  had,  and  proof  is  given  respecting  both  of 
them  an  entire  verdict  can  not  be  upheld  for  it  can  not  be  known 
for  which  the  jury  found  their  verdict. 

Ottawa  G.  L.  Co.  v.  Thompson,  39  111.  598. 
McFall  V.  Smith,  32  App.  463. 

— Several  Counts,  Same  Cause  of  Action 

Where  a  declaration  contains  several  counts  but  states  only 
one  cause  of  action,  a  general  verdict  for  plaintiff  is  sufficient. 

Kirk  Co.  v.  Jajko,  224  111.  338. 

So  where  two  counts  of  the  declaration  proceed  upon  different 
and  in  some  respects  inconsistent  theories,  and  the  evidence  is 
applicable  to  and  tends  to  sustain  each,  a  general  verdict  is 
proper. 

Chicago  &  E.  I.  R.  Co.  v.  Goyette,  133  111.  21. 
So  a  verdict  finding  defendant  guilty  of  negligence  under 
specified  separate  counts  is  not  void  on  the  ground  that  it  sliould 
have  specified  one  count  only,  though  the  several  causes  of  injury 
were  not  alleged  in  combination  but  separately. 

Chicago  &  A.  R.  Co.  v.  Pearson,  184  111.  386. 

— Specifiedtion  as  to  Counts 

Though  there  are  two  causes  of  action  stated  in  separate 
counts,  jury  may  return  an  entire  verdict  and  are  not  required 
to  state  amount  of  damages  allowed  as  damages  under  each 
count. 

Chicago  &  A.  R.  Co.  v.  Elmore,  32  App.  418. 
Parker  v.  Fisher,  39  111.  160. 

And  a  separate  finding  of  guilty  on  each  count  in  declaration 
in  a  personal  injury  case  has  no  other  and  different  effect  than 
a  general  verdict  finding  the  defendant  guilty  as  charged  in  the 
declaration. 

Eldorado  Coal  Co.  v.  Swan,  227  111.  586. 
Chicago  &  A.  R.  R.  Co.  v.  Pearson,  184  III.  386. 

— Confusion  of  Counts 

Where  there  is  a  confusion  as  to  the  numbering  of  counts, 
and  jury  specify  a  count  by  number,  the  presumption  will  be 
indulged  that  the  jury  intended  one  of  the  counts  that  might  have 
been  so  designated. 

Sheetz  v.  Boher,  38  App.  349. 

— One  Good  Count 

One  good  count  which  is  supported  by  the  evidence  is  suffi- 
cient to  support  a  jud^rment. 

Grannon  v.  Donk  Bros.  Coal  Co.,  259  111.  350. 

Humason  v.  Michigan  Central  R.  Co.,  259  111.  462. 

Scott  V.  Parlin  &  Orendorff  Co.,  245  111.  460. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Scheiber,  167  111.  539. 
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If  there  be  one  good  count  in  the  declaration  and  sufficient 
proof  to  support  it,  judgment  on  verdict  will  be  sustained  though 
there  are  other  counts  in  the  declaration  which  are  either  defec- 
tive or  unsupported  by  proof. 

Fisher  v.  Chicago  R.  I.  &  P.  R.  R.  Co.,  290  111.  49. 
Jones  V.  Sanitary  Dist.  of  Chicago,  265  111.  98. 
Scott  V.  Parlin  &  OrendorflF  Co.,  245  111.  460. 
Eldorado  Coal  Co.  v.  Swan,  227  111.  586. 
Oleson  V.  Kelly  Coal  Co.,  236  111.  502. 
Swift  &  Co.  V.  Rutkowski,  182  111.  181. 
Illinois  Central  R.  Co.  v.  Wieland,  179  111.  609. 

And  though  the  court  has  refused  to  instruct  the  jury  to 
disregard  counts  which  were  not  supported  by  any  evidence. 

Chicago,  W.  &  V.  Coal  Co.  v.  Moran,  210  111.  9. 
Chicago  City  Ry.  Co.  v.  Carroll,  206  111.  318. 
Madison  Coal  Co.  v.  Hayes,  215  111.  625. 
Scott  V.  Parlin  &  Orendorff  Co.,  245  111.  460. 

— Where  Any  Defective  Counts 

Whenever  an  entire  verdict  shall  be  given  on  several  counts 
the  same  shall  not  be  set  aside  or  reversed  on  the  ground  of 
any  defective  count,  if  one  or  more  of  the  counts  in  the  declara- 
tion be  sufficient  to  sustain  the  verdict. 

Sec.  78,  ch.  no.  Rev.  Stat. 

Par.  8615,  vol.  5,  Jones  &  Addington. 

The  statute  changes  the  common-law  rule. 

Chicago  &  A.  R.  Co.  v.  Harben,  180  111.  394. 

A  verdict  will  not  be  set  aside  because  of  a  defective  count 
in  the  declaration  if  there  are  one  or  more  counts  which  are 
sufficient  to  sustain  it. 

Chicago  &  A.  R.  Co.  v.  Harben,  180  111.  394. 
Illinois  Steel  Co.  v.  Schvmanowski,  162  111.  447. 
Swift  &  Co.  V.  Rutkowski,  182  111.  18. 


Even  though  there  is  sL  separate  finding  by  the  jury  on  each 
count,  one  of  which  is  defective,  one  good  count  which  is  sus- 
tained by  the  evidence  upon  which  the  verdict  can  rest  will 
support  a  judgment  regardless  of  the  finding  on  other  counts. 

Eldorado  Coal  Co.  v.  Swan,  227  111.  586. 

A  motion  in  arrest  of  judgment  can  not  be  sustained  on  the 
ground  that  some  of  the  counts  of  the  declaration  are  defective 
when  there  are  other  counts  in  the  declaration  sufficient  to 
sustain  the  judgment. 

Klofski  v.  Railroad  Supply  Co.,  235  111.  146. 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Alsop,  176  111.  471. 

But  a  verdict,  however,  will  never  assist  a  statement  of  a 
defective  title  or  cause  of  action,  and  where  no  cause  of  action 
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is  Stated  the  defect  is  not  cured  by  verdict;  only  substantial 
defects  can  be  taken  advantage  of. 

Hortray  v.  Chicago  Ry.  Co.,  290  III.  85. 

City  of  Chicago  v.  Lonergan,  196  111.  518. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Scheiber,  167  111.  539- 

Bnmhild  v.  Chicago  Union  Trac.  Co.,  239  IlL  621. 

— Misjoinder  of  Counts 

Nor  does  the  statute  have  the  effect  to  relieve  from  the  con- 
sequences of  a  misjoinder  of  counts. 
Bardill  v.  Trustees,  4  App.  94. 

— In^iuisUion  of  Damages 

But  the  statute  applies  as  well  to  verdicts  upon  inquisition 
of  damages  after  default  as  to  those  upon  issue  formed. 

North  V.  Kizer,  72  IlL  172. 

Anderson  v.  Semple,  7  111.  455. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Scheiber,  167  111.  539. 

— Where  Verdict  Directed 

A  jury  should  not  be  called  upon  to  render  two  verdicts  at 
different  times  in  the  same  cause  and  the  court  should  not  direct 
a  verdict  and  have  the  jury  return  a  verdict  as  to  one  defendant 
before  the  conclusion  of  the  case  as  to  the  other. 

Lehigh  Trans.  Co.  v.  Post  Co.,  128  App.  600. 

— Replevin 

The  verdict  of  a  jury  must  be  consistent  with  the  issues  pre- 
sented by  the  pleadings.  One  finding  the  issues  for  the  defendant, 
and  finding  the  property  in  another  person  not  named  in  any 
of  the  pleadings  can  not  be  sustained. 

Shelton  v.  Franklin,  68  111.  337. 

A  verdict  of  not  guilty  is  responsive  to  the  issues,  only,  under 
which  issues  the  plaintiff  is  entitled  to  recover. 

Rohe  V.  Pease,  189  III.  207. 

So  a  verdict  of  not  guilty  is  responsive  only  to  the  pleas  of 

non  cepit  and  non  detinet  which  admit  proplerty  in  plaintiff  and 

put  in  issue  taking  and  detention  only. 
Vose  V.  Hart,  12  111.  378. 
Rohe  V.  Pease,  189  111.  207. 
Hackett  v.  Jones,  34  App.  562. 
Dobbins  v.  Hanchett,  20  App!  396. 
National  Cash  Register  Co.  v.  Wait,  158  App.  168. 

Such  a  verdict  is  not  responsive  to  plea  of  property  in  defen- 
dant or  to  one  of  property  in  a  third  person,  or  to  one  which 

justifies  the  taking  under  an  execution  against  such  third  person. 
Hanford  v.  Obrecht,  38  111.  493. 

41 
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— Attachment 
Where  verdict  is  not  responsive  to  the  issues  joined  and  tried, 
it  can  not  be  held  to  determine  the  right  of  the  parties. 

Launtz  v.  Brown,  147  App.  99. 

— Several  Pleas  or  Issues 
It  is  not  necessary  that  the  jury  shall  pass  on  each  of  the 
issues  separately  nor  is  it  the  practice.  The  defendant  may  plead 
as  many  matters  of  fact  in  several  pleas  as  he  may  deem  neces- 
sary for  his  defense,  and  each  of  these  pleas  may  be  inconsistent 
with  the  others. 

Holmes  v.  Tarble,  JJ  App.  114. 
Parker  v.  Fisher,  39  III.  164. 

A  general  verdict  for  the  defendant  is  as  against  the  plaintiff 
a  finding  on  all  the  issues. 

McClure  v.  Williams,  65  111.  390. 
Leiter  v.  Day,  35  App.  248. 

— Refusal  to  Receive 
Where  the  verdict  is  incomplete  or  fails  to  respond  to  direction, 
the  trial  judge  may  refuse  to  receive  and  send  the  jury  back 
for  further  deliberation. 

Smith  V.  Williams,  22  111.  357. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

Moore  v.  Merchants  L.  &  T.  Co.,  70  App.  210. 

Criminal: 

Besponsiyeness  to  Issue: 
— In  General 

It  is  to  be  kept  in  mind  that  juries  are  usually  composed  of 
men  who  are  not  learned  in  the  forms  of  the  law  or  exact  in 
their  use  of  language  and  therefore  all  reasonable  intendments 
should  be  made  in  order  to  sustain  their  verdict,  when  the  validity 
of  such  verdict  is  challenged  on  merely  technical  grounds. 

Meadowcroft  v.  People,  163  111.  56. 
Mai  V.  People,  224  111.  414. 

To  authorize  a  judgment  against  a  defendant,  the  verdict 

in  a  criminal  case  must  respond  to  the  issues  submitted  to  the 

jury.    Its  sufficiency  is  determined  by  ascertaining  whether  it 

is  responsive  to  apd  covers  the  offense  charged  in  the  indictment. 

It  must  contain  either  in  itself  or  by  reference  to  the  indictment, 

every  material  element  of  the  crime. 
People  V.  Lee,  237  111.  275. 
Donovan  v.  Peopte,  215  111.  520. 

Verdicts  are  not  to  be  considered  as  strictly  as  pleadings,  but 
are  to  have  a  reasonable  intendment  and  to  receive  reasonable 
construction  and  should  not  be  set  aside  unless  from  necessity 
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originating  in  doubt  as  to  their  meaning  or  from  the  immaterial- 
ity of  the  issues  found  or  a  failure  to  find  on  some  material 
issue  involved. 

Lee  V.  People,  237  111.  275. 

Reference  may  be  had  to  the  indictment  or  the  count  imder 
which  the  verdict  is  found  and  where  an  indictment  charges  a 
crime  a  general  verdict  of  guilty  in  manner  and  form  as  charged 
in  the  indictment  is  a  specific  finding  of  each  element  of  the 
crime  as  charged  and  is  sufficient. 

Donovan  v.  People,  215  111.  520. 
People  V.  Surace,  295  III.  604. 

If  a  verdict  is  simply  "we  the  jury  find  the  defendant  guilty," 
without  specifying  of  what  the  defendant  is  found  guilty,  or 
if  the  verdict  finds  the  defendant  guilty  as  charged  in  the  indict- 
ment, it  is  sufficient. 

People  V.  Lee,  237  111.  272. 

Donovan  v.  People,  215  111.  520. 

Armstrong  v.  People,  37  111.  459. 

Davis  V.  People,  50  111.  199. 

People  V.  Chrfrikas,  295  111.  222. 

And  is  sufficient  finding  that  all  of  the  essential  elements  of 
the  crime  charged  in  the  indictment  have  been  proven  beyond  a 
reasonable  doubt. 

People  V.  Bain,  279  111.  206. 

A  general  verdict  of  guilty  is  sufficiently  certain  without  speci- 
fying any  particular  offense,  by  reference  to  the  indictment  or 
otherwise,  when  all  the  counts  in  the  indictment  charged  the 
same  offense  or  offenses  of  the  same  grade  and  punishment. 
Such  a  verdict  can  be  aided  by  reference  to  the  indictment  and 
will  be  held  to  apply  to  the  offense  charged. 

Mai  V.  People,  224  111.  414. 

But  a  verdict  of  guilty  in  a  prosecution  for  larceny  which 
does  not  find  the  value  of  the  property  stolen  will  not  support 
a  judgment  sentencing  defendant  to  confinement  in  the  peniten- 
tiary because  it  does  not  show  on  its  face  that  such  punishment 
can  be  legally  inflicted. 

Highland  v.  People,  2  111.  392. 
Sawyer  v.  People,  8  111.  53. 

So  where  a  crime  consists  of  an  assault  with  specific  intent. 

one  charged  with  the  crime  can  only  be  convicted  of  the  crime 

both  on  proof  of  an  assault  and  the  intent  specified,  both  being 

material  elements  of  the  crime. 

Donovan  v.  People,  215  111.  520. 

Where  separate  trial  is  awarded  and  verdict  simply  finds 
defendant  guilty,  verdict  is  sufficient. 

Wron*»lr  v.  P#»nt>lA    I'iA  Til    rtn 


Hronek  v.'  People,  134  HI.  139. 
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Verdicts  should  have  a  reasonable  intendment  and  receive  a 
reasonable  construction  and  should  not  be  set  aside  unless  from 
necessity  originating  in  doubt  as  to  their  meaning  or  from  an 
immateriality  of  the  issue  found  or  a  failure  to  find  upon  some 
material  issue  involved. 

People  V.  Patrick,  277  111.  210. 
People  V.  Tiemey,  250  111.  515. 

A  verdict  should  not  b^  construed  with  the  same  strictness 
as  an  indictment  but  will  be  liberally  construed  and  all  reason- 
able intendments  indulged  in  its  support* 

People  V.  Kargula,  285  111.  478. 
People  V.  Bucnannon,  279  111.  348. 

A  verdict  must  be  responsive  to  the  issues  and  must  contain 

either  in  itself  or  by  reference  to  the  indictment  every  material 

fact  constituting  the  offense. 

People  V.  Lemen,  231  111.  193. 
Donovan  v.  People,  215  111.  520. 

It  is  undoubtedly  the  law  that  a  verdict  must  be  responsive 
to  the  issues  made  by  the  information  and  the  plea  of  not  guilty 
thereto.  A  verdict  simply  finding  the  defendant  guilty  or  not 
guilty,  as  charged  in  the  indictment,  is  sufficient.  If,  however, 
a  verdict  goes  further  and  specifically  states  of  what  the  defen- 
dant is  found  guilty,  then  if  the  offense  charged  contains  more 
than  one  material  element  (as  where  an  unlawful  act  is  charged 
to  have  been  done  with  a  specific  intent),  the  verdict  must  cover 
all  elements  of  the  offense,  either  in  terms  or  by  necessary  impli- 
cation or  by  proper  reference  to  the  indictment. 
People  V.  Marek,  170  App.  517. 

Sufficiency  of  a  verdict  is  determined  by  ascertaining  whether 
it  is  responsive  to  and  covers  the  offense  charged  in  the  indict- 
ment. It  must  contain  either  in  itself  or  by  reference  to  the 
indictment  every  material  element  of  the  crime. 

Donovan  v.  People,  215  111.  520. 

— Indictment  Containing  Several  Camits 

There  may  of  course  be  a  valid  verdict  when  there  are  several 
counts  to  an  indictment. 

People  V.  Brown,  273  111.  169. 
People  V.  Kingcannon,  276  III.  251. 

Though  some  of  the  counts  are  bad. 

People  V.  Jones,  263  111.  564. 

A  general  verdict  of  guilty  is  sufficiently  certain  without 
specifying  any  particular  offense,  by  reference  to  the  indictment 
or  otherwise,  when  all  the  counts  in  the  indictment  charge  the 
same  offense  or  offenses  of  the  same  grade  and  punishment 
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Such  a  verdict  can  be  aided  by  reference  to  the  indictment  and 
will  be  held  to  apply  to  the  offense  charged. 

Mai  V.  People,  224  111.  414. 
Bond  V.  People,  39  111.  26. 

No  matter  how  many  coimts  an  indictment  may  contain,  a 
general  verdict  of  guilty  is  a  finding  upon  all  of  them. 

Armstrong  v.  People,  37  111.  459. 

A  verdict  finding  defendant  guilty,  in  manner  and  form  as 
charged  in  the  indictment  upon  "the  following  counts,  all  the 
counts  of  the  indictment,"  is  a  verdict  of  guilty  on  every  cotmt 
in  the  indictment  and  not  a  single  finding  on  the  general  charge 
for  a  single  offense. 

People  V.  Brown,  273  IlL  169. 

— Separate  Counts,  Same  Offense 

Where  an  indictment  charges  but  one  offense,  although  stated 
in  different  counts,  a  general  verdict  is  good  and  sufficient. 

Martz  V.  People,  81  App.  576. 
Bennett  v.  People,  96  111.  602. 

— Separate  Counts,  Different  Offerises 

General  verdict  on  two  distinct  offenses  charged  is  sufficient 
where  related  to  same  transaction. 


People  V.  Stowers,  254  IlL  588. 

-  \  111.  271. 

McElroy  v.  People,  202  111.  473. 


—    ——«-  —  —       --      — — —   '- r 

Lyons  v.  People,  68 


But  not  so  if  the  different  counts  of  the  indictment  do  not 

charge  offenses  that  are  consistent. 
People  V.  Carr,  255  lU.  203. 

So  a  general  verdict  of  guilty  is  inconsistent  where  there 
was  a  single  transaction  involved,  which  finds  the  defendant 
guilty  of  robbery  and  of  having  received  goods  by  robbery  know- 
ing them  to  have  been  so  obtained. 
Tobin  V.  People,  104  111.  565. 

But  a  general  verdict  of  guilty  where  one  count  charges  defen- 
dant with  burglary  and  another  petit  larceny,  will  support  a 
judgment. 

Lyons  v.  People,  68  III.  271. 

Or  where  one  count  charges  rape  and  the  other  with  assault 
with  intent  to  commit  rape. 

People  V.  Stowers,  254  111.  588. 

If  general  verdict  can  not  be  sustained  as  to  burglary,  it  can 
not  be  sustained  without  proper  amendment  as  to  the  count 
charging  larceny. 

People  V.  Goodwin,  263  111.  99. 
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Practice  only  permits  one  judgment,  though  one  offense  is 
introductory  to  and  forms  a  part  of  the  other. 

Parker  v.  People,  97  111.  32. 
People  V.  Stowers,  254  111.  588. 

— Count  Charging  Different  Offenses 

Where  a  defendant  is  foimd  guilty  generally,  and  a  punish- 
ment imposed  which  is  by  law  authorized  to  be  inflicted  for 
either   offense,   charged   in   such   count,   the   verdict   must  be 

sustained. 

Love  V.  People,  i6o  111.  501. 

Burglary  and  larceny  may  be  joined  in  the  same  count. 

People  V.  Goodwin,  263  111.  99. 

— Offense  of  the  Highest  Grade 

Where  count  charges  separate  and  distinct  offenses,  but  con- 
sistent and  arising  out  of  same  transaction,  a  general  verdict 
of  guilty  will  support  a  judgment  charging  the  greater  offense. 

Love  V.  People,  160  111.  501. 
Lyons  v.  People,  68  111.  271. 

— Reference  to  Good  Counts 

If  an  indictment  contains  one  good  count  it  is  sufficient  to 
sustain  a  general  verdict  of  guilty. 

People  V.  Kingcannon,  276  111.  251. 
People  V.  Smith,  239  111.  91. 
Thomas  v.  People,  113  111.  531. 

A  conviction  on  a  general  verdict  will  be  sustained  although 
some  of  the  counts  are  faulty  if  there  be  one  good  count  in 
the  indictment. 

• 

Hiner  v.  People,  34  111.  298. 
People  V.  Jones,  263  111.  564. 
People  V.  McCann,  247  111.  130. 
Ochs  V.  People,  124  111.  399. 
Curtis  V.  People,  i  111.  256. 
Mayes  v.  People,  106  111.  306. 

The  verdict  being  general  if  there  are  any  good  counts  to 
which  the  proofs  are  applicable,  the  verdict  will  be  presumed 
to  be  based  on  such  sufficient  counts. 

Koser  v.  People,  224  111.  201.  • 

Looney  v.  People,  81  App.  370. 

— Eliminated  Counts 

The  general  verdict  of  guilty  applies  to  the  remaining  counts 
charging  in  different  ways  the  same  offense  as  in  eliminated 
counts. 

Berkenfield  v.  People,  92  App.  400,  Affd.,  191  111.  272. 

Where  one  count  is  quashed,  verdict  relates  to  count  on  which 
trial  was  had. 

Daxenbeckler  v.  People,  93  App.  553. 
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— Specification  of  Counts 
Where  there  are  numerous  counts  in  an  indictment  and  the 
jury  find  the  defendant  guilty  of  some  of  the  charges,  it  is 
necessary  that  they  should  point  out  with  certainty  upon  what 
charges  they  find  guilty  and  of  what  they  acquit  and  it  would 
be  error  to  sentence  the  prisoner  upon  counts  other  than  those 
upon  which  he  is  found  guilty. 

People  V.  Whitson,  74  111.  20. 
Day  V.  People,  76  111.  380. 

A  verdict,  on  indictment  containing  six  counts,  in  the  words 
"we  the  jury  find  the  defendant  guilty  four  counts"  is  fatally 
defective. 

Hudson  V.  People,  29  App.  454. 

It  is  not  necessary  to  specify  on  which  cotmt  conviction  is 
had  where  counts  charge  similar  offenses. 

Powers  V.  People,  42  App.  30. 
Keedy  v.  People,  84  111.  569. 

Court  is  not  warranted  in  rendering  judgment  for  eight  dis- 
tinct offenses  upon  an  indefinite  verdict  in  a  criminal  case  finding 
the  "defendant  guilty  in  Count  8  of  said  information,"  the 
words  "Ac.  1,  2,  3,  4,  5,  6,  7,  8  having  been  inserted  before 

eight  respective  names  of  jurors  below  the  verdict. 
People  V.  Tenbrook,  194  App.  11. 

— Reference  to  Indictment 

Reference  may  be  had  to  the  indictment  or  the  count  under 
which  the  verdict  is  found,  and  where  an  indictment  charges  a 
crime  a  general  verdict  of  guilty  in  manner  and  form  as  charged 
in  the  indictment,  is  a  specific  finding  of  each  element  of  the 
crime  as  charged  and  is  sufficient. 

Donovan  v.  People,  215  111.  520. 
People  V.  Murphy,  188  111.  144. 
People  V.  Surace,  295  111.  604. 

— One  of  Several  Defendants 

Where  a  separate  trial  is  awarded,  and  verdict  simply  finds 

defendant  guilty,  verdict  is  sufficient. 
Hronek  v.  People,  134  111.  139. 

ParticoLir  Verdiets: 

— Effect  as  Acquittal 

The  finding  of  guilty  as  to  a  certain  count  of  an  indictment, 

without  any  finding  as  to  the  other  counts  is  equivalent  to  a 

verdict  of  not  guilty  as  to  such  other  counts. 
Keedy  v.  People,  84  111.  569. 
Thomas  v.  People,  113  111.  531. 
People  V.  Weil,  243  III.  208. 
People  V.  Martin,  171  App.  153. 
Null  V.  Swift  &  Co.,  155  App.  638. 
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Where  a  verdict  of  a  jury  finds  the  accused  guilty  of  a  certain 

part  of  an  offense  only,  the  effect  is  an  acquittal  of  the  residue. 
McKevitt  V.  People,  208  111.  460. 
People  V.  Borr,  262  III  152. 

But  a  verdict  returned  by  a  jury  that  does  not  find  the  defend- 
ant guilty  of  any  offense  at  all  but  is  apparently  an  ineffectual 
attempt  to  find  the  defendant  guilty  of  the  crime  charged,  can 
not  be  held  to  be  an  acquittal.  The  rule  of  law  that  where  a  de- 
fendant is  indicted  for  an  offense  and  on  trial  is  convicted 
of  a  lesser  offense  also  included  in  the  charge  of  the  indict- 
ment, the  verdict  of  the  jury  must  be  held  to  be  an  acquittal  of 
the  defendant  as  to  the  greater  offense  charged,  in  the  indictment, 
can  not  be  held  to  apply  in  a  case  in  which  there  is  no  conviction 
of  the  lesser  offense  charged  and  in  which  the  verdict  of  the 
jury  does  not  amount  to  a  finding  of  guilty  or  not  guilty  as  to 

any  charge  contained  in  the  indictment. 
People  V.  Bain,  279  111.  206. 

— When  Shovld  Fix  Punishment 

Where  the  minimum  term  of  imprisonment  may  be  for  a  term 

less  than  a  year,   the  term  of  imprisonment  should  be  fixed 

definitely  and  the  court  is  not  authorized  to  fix  the  period  of 

imprisonment  under  the  Parole  Law  or  Indeterminate  Sentence 

Act  as  it  does  not  authorize  a  judgment  for  imprisonment  for 

less  than  one  year  and  it  is  the  duty  of  the  jury  in  such  case  to  fix 

the  punishment. 

People  V.  Hartig,  249  111.  348. 

So  for  the  crime  of  incest  the  jury  should  fix  the  punishment. 
People  V.  Turner,  260  111.  84. 
People  V.  Afton,  258  111.  292. 

Or  for  the  crime  of  conspiring  to  obtain  the  money  of  a 
corporation  by  false  pretenses. 

People  V.  Hartig,  249  111.  348. 

But  not  for  robbery. 

People  V.  Nowasky,  254  111.  146. 

Term  of  parole  is  not  part  of  term  of  imprisonment. 

People  V.  O'Donnell,  291  111.  178. 
People  V.  Dorras,  290  111.  188. 

— Place  of  Confinement 

The  law  determines  where  the  convicted  defendant  shall  be 
imprisoned  and  verdict  need  not  conclude  with  the  expression 
"and  we  fix  his  punishment  in  the  penitentiary." 

Featherstone  v.  People,  194  111.  325. 
People  V.  Bundy,  295  111.  z^2. 

Under  the  common  law  a  prisoner  on  trial  for  a  felony  has  no 

constitutional  right  to  have  his  term  of  punishment  fixed  by  a 

jury. 

George  v.  People,  167  111.  447. 
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'Age  of  Defendant 


No  good  purpose  is  subserved  by  finding  the  age  of  a  defend- 
ant in  a  verdict,  where  his  age  exceeds  21  years. 

Sullivan  v.  People,  156  111.  94. 
People  V.  Dear,  286  111.  142. 
People  V.  Bopp,  285  111.  396. 
People  V.  Poole,  284  111.  39. 

Where  there  is  no  finding  as  to  the  defendant's  age,  he  will 
be  presumed  to  be  above  lawful  age  or  21  years. 

People  V.  Liedecker,  258  111.  395. 
Sullivan  v.  People,  156  111.  94. 

In  a  prosecution  where  age  is  not  an  element  of  the  crime  and 
there  is  no  question  that  accused  is  an  adult,  the  jury  need  not 

find  his  age. 

People  v.  Kielczewski,  260  111.  293. 
People  V.  Liedecker,  258  111.  395. 
Herder  v.  People,  209  111.  50. 
Porter  v.  People,  158  111.  370. 
Doss  V.  People,  158  III  660. 

The  jury  are  not  required  to  find  in  their  verdict  the  age  of 
the  accused  unless  proof  is  introduced  to  show  that  he  is  imder 
21  years  of  age. 

People  V.  Liedecker,  258  111.  395. 
Doss  V.  People,  158  lU.  66a 

But  where  there  is  a  question  whether  the  accused  is  an  adult 
or  a  minor,  it  must  be  submitted  to  the  jury. 

People  V.  Kielczewski,  269  III.  293. 

* 

The  section  of  the  act  to  establish  the  Illinois  Reformatory 
which  provides  that  the  jury  shall  find  whether  or  not  the  de- 
fendant is  between  the  ages  of  10  and  21  years,  and  if  between 
such  ages  shall  find  his  age,  was  intended  to  apply  to  minors  only, 
and  not  to  operate  as  a  repeal  of  existing  provisions  of  the 
Criminal  Code  so  far  as  adults  are  concerned. 

People  V.  Liedecker,  258  111.  395. 
Sullivan  v.  People,  156  111.  94. 

That  section  is  intended  to  apply  to  minors  to  give  them  the 

benefit  of  the  objects  for  which  the  Reformatory  was  established. 
People  V.  Kielczewski,  269  III.  293. 
People  V.  Ostrowski,  293  111.  91. 

The  verdict,  when  required,  should  find  the  age  of  defendant 
at  the  time  of  the  trial,  but  a  finding  as  to  the  age  when  crime 
was  committed  is  sufficient. 

People  V.  Stowers,  254  111.  588. 
People  V.  Smith,  253  III  283. 

Verdict  need  contain  no  finding  as  to  age  of  defendant  indict- 
ed for  crime  against  children. 

People  V.  Butler,  268  111.  635. 
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Where  there  is  a  question  whether  the  accused  is  an  adult 

or  a  minor,  it  must  be  submitted  to  the  jury. 
People  V.  Kielczewski,  269  111.  293. 

— Value  of  Property 

The  rules  of  the  common  law  do  not  require  that  the  jury 
should,  in  terms,  find  the  value  of  the  property  charged  to  have 
been  stolen  or  embezzled.  It  is  only  by  force  of  our  statutes, 
and  in  cases  where  the  character  of  tihie  offense  and  the  mode  of 
punishment  depend  upon  the  value  of  the  property,  that  the  value 
of  such  property  is  to  be  found  in  the  verdict.  Where  the  value 
of  the  property  determines  the  character  of  the  offense  and 
regulates  the  mode  of  punishment,  it  is  necessary  for  the  jury  to 
ascertain  the  value  of  the  property  and  state  it  in  their  verdict 
that  the  court  may  know  with  certainty  whether  the  accused 
should  be  subjected  to  punishment  by  imprisonment  in  the  peni- 
tentiary or  by  the  payment  of  a  fine  and  imprisonment  in  the 
county  jail. 

Meadowcroft  v.  People,  163  111.  56. 
Highland  v.  People,  2  111.  392. 
Sawyer  v.  People,  8  111.  53. 
Tobin  V.  People,  104  III.  565. 

— Clerical  Error 
A  self-evident  clerical  error  will  not  vitiate  a  general  verdict. 

People  V.  Buckland,  279  111.  348. 

— AbdtLction 

A  general  verdict  finding  the  defendant  guilty  of  abduction 
in  manner  and  form  as  charged  in  the  indictment  is  sufficient 
where  a  count  in  the  indictment  charges  abduction  of  an  unmar- 
ried female  of  chaste  life  and  conversation  for  the  purpose  of 
prostitution  and  concubinage. 

People  V.  Chrfrikas,  295  111.  222. 

— Abortion 

A  verdict  "guilty  of  abortion  in  manner  and  form  as  charged 

in  the  indictment"  is  sufficient. 

People  V.  Patrick,  277  El.  210. 

— Assault  with  Deadly  Weapon 

A  verdict,  following  an  instruction  as  to  its  form,  which  finds 

the  defendant  guilty  of  "assault  with  a  deadly  weapon  with 

intent  to  do  bodily  injury,  as  charged  in  the  indictment,"  but 

which  fail^  to  designate  any  count  of  the  indictment  or  to  find 

that  the  assault  was  without  considerable  provocation  or  was 

made  under  circumstances  showing  an  abandoned  and  malignant 

heart,  as  was  charged  in  the  several  counts  of  the  indictment. 

is  defective. 

People  V.  Lemen,  231  III.  193. 
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— Assatdt  with  Intent 

Where  a  crime  consists  of  an  assault  with  a  specific  intent, 
one  charged  with  a  crime  can  only  be  convicted  upon  proof  of 
both  an  assault  and  the  intent  specified,  both  being  material  ele- 
ments of  the  crime. 

Donovan  v.  People,  215   111.  520. 
Turley  v.  People,  188  111.  628. 

But  where  evidence  is  clear  a  verdict  of  guilty  in  manner  and 
form  as  charged  in  the  indictment  need  not  contain  a  finding  as 
to  intent. 

People  V.  Kuhn,  291  111.  154. 

— Conspiracy 

Where  an  indictment  contains^  two  counts  charging  respec- 
tively, conspiracy  in  obtaining  money  by  false  pretenses  and  con- 
spiracy by  the  confidence  game,  a  verdict  finding  the  accused 
guilty  of  conspiracy  in  manner  and  form  as  charged  in  the  in- 
dictment is  not  insufficient  for  uncertainty  and  repugnancy. 

People  V.  Warfield,  172  App.  i. 

People  V.  Hartsig,  249  111.  348. 

— Corporate  Name 

Where  three  defendants  are  indicted  for  using  a  corporate 

name,  for  the  purpose  of  obtaining  business,  without  being  regu- 

larily  licensed,  the  fact  that  the  jury  found  one  defendant  not 

guilty  does  not  affect  the  judgment  against  the  others  found 

guilty. 

People  V.  Carp,  180  App.  673. 

— Embezzlement 

Verdict  "we  the  jury  find  the  defendant  guilty  of  embezzle- 
ment in  manner  and  form  as  charged  in  the  indictment,"  is  good. 
Meadowcroft  v.  People,  163  111.  56. 

Jury  need  not  fix  value  of  article  stolen  or  embezzled. 

Meadowcroft  v.  People,  163  111.  56. 

A  joint  punishment  for  two  defendants,  where  both  are  found 
guilty,  fixed  by  jury,  applies  alike  to  both  defendants. 

Meadowcroft  v.  People,  163  111.  56. 
People  V.  Paisley,  288  III.  301. 

— Habittud  Criminal  Act 

Verdict  finding  defendant  guilty  and  concluding  "and  we 
further  find  from  the  evidence  that  the  defendant  at  the  time 
of  committing  the  offense  had  theretofore  been  convicted  of  rob- 
bery and  had  served  a  term  in  the  penitentiary  of  this  state  for 

said  offense,"  is  sufficient. 

People  V.  Tiemey,  250  111.  515. 
Featherstone  v.  People,  194  111.  325. 
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— Indecent  Liberty  with  ChUd 
Verdict,  "we  the  jury  find  the  defendant  guilty  of  indecent 
liberties  with  child  in  manner  and  form  as  charged  in  the  indict- 
ment," is  a  good  verdict. 

People  V.  Butler,  268  111.  635. 

— Indeterminate  Sentence 
A  verdict  need  not  fix  the  time  of  imprisonment  of  a  person 
found  guilty  of  a  crime,  which  under  the  statute  is  ptmishabk 
by  imprisonment  in  the  penitentiary  for  an  indeterminate  period. 

People  V.  Joyce,  246  111.  124. 
Herder  v.  People,  209  III.  50. 
Glover  v.  People,  204  III.  170. 
People  V.  Murphy,  202  111.  493. 
Hagenow  v.  Pec^c^  z88  UL  545- 
Featherstone  v.  People,  194  111-  342* 

— Intimidation  of  Workmen 
A  verdict  finding  defendant  "guilty  of  intimidation  and  in- 
terference with  the  workmen  in  manner  and  form  as  charged 
in  the  indictment,"  is  sufficient. 

People  V.  Marek,  170  App.  517. 

— Kidnapping 

Where  one  count  of  indictment  is  based  on  section  of  Criminal 

Code  which  provides  for  a  maximum  punishment  of  five  years  in 

the  penitentiary,  or  a  fine  not  exceeding  $1,000  or  both,  and  the 

general  verdict  of  the  jury  is  returned  fixing  the  punishment  at 

25  years  imprisonment,  such  verdict  must  be  regarded  as  tanta- 

moimt  to  an  acquittal  under  that  count. 
People  V.  Jones,  242  111.  138. 

— Larceny 

A  verdict  of  guilty  in  prosecution  for  larceny,  which  does  not 
find  the  value  of  the  property  stolen,  will  not  support  a  judgment 
sentencing  the  defendant  to  confinement  in  the  penitentiary,  be- 
cause it  does  not  show  on  its  face  that  such  punishment  can 
legally  be  inflicted. 

Donovan  v.  People,  215  111.  520. 
Sawyer  v.  People,  8  111.  53. 
Highland  v.  People,  2  111.  392. 

On  proper  evidence  jury  may  find  value  of  the  article  alleged 

to  have  been  stolen  to  be  greater  than  alleged  in  the  indictment. 
People  V.  Morgan,  194  App.  514. 

— Murder 

A  verdict  in  the  usual  form  finding  the  accused  "guilty  in  man- 
ner and  form  as  charged  in  the  indictment,"  and  fixing  punish- 
ment, is  sufficient. 

People  v.  Murphy,  188  IlL  144. 
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Verdict  of  guilty  of  murder  is  sufficient  without  the  words  "in 
manner  and  form  as  charged  in  the  indictment." 

People  V.  Steinkraus,  291  IlL  28^. 
Bond  V.  People,  39  111.  fl6. 

A  verdict  is  not  void  because  after  finding  the  defendant  guilty 
and  finding  his  age,  the  verdict  concluded  ''fixing  the  penalty  of 
the  defeni^t  at  the  penitentiary  for  his  natural  Hit,'*  as  the 
only  punishment  provided  by  the  law  is  imprisonment. 

People  V.  Bundy,  295  111.  322. 

— Prostitution 

A  verdict  which  finds  the  defendant  guilty  of  permitting  a 
named,  immarried  female  under  the  age  of  eighteen  years,  to 
stop  and  room  in  a  house  of  prostitution,  in  manner  and  form 
as  charged  in  the  indictment,  is  not  equivalent  to  a  finding  that 
the  accused  was  the  keeper  of  the  house  and  to  sustain  a  judg- 
ment of  conviction  for  that  offense. 

People  V.  Bain,  270  111.  206. 

People  V.  Lee,  237  111.  272. 

Where  information  charges  the  keeping  of  a  common,  ill- 
governed,  disorderly  house  for  the  encouragement  of  fornication, 
a  verdict  finding  defendant  guilty  of  keeping  a  disorderly  house, 
in  the  manner  and  form  as  charged  in  the  indictment,  is  insuf- 
ficient. 

People  V.  Kline,  185  App.  206. 

A  verdict  simply  "we  the  jury  find  the  defendant  guilty,"  with- 
out specifying  of  what  the  defendant  is  found  guilty  is  sufficient. 
Or  if  the  verdict  found  the  defendant  guilty  as  charged  in  the 

indictment,  it  would  be  sufficient. 
People  V.  Lee,  237  111.  272. 

But  verdict  "we  the  jury  find  the  defendant  guilty  of  harboring 
a  female  under  the  age  of  eighteen  years  in  a  house  of  prosti- 
tution in  manner  and  form  as  charged  in  the  indictment,"  is 

insufficient. 

People  V.  Lee,  237  111.  272. 

But  court  may  require  the  jury  to  amend  by  striking  out 
surplusage  and  verdict  will  be  sufficient. 

People  V.  Donovan,  240  111.  191. 

— Rape 

A  verdict,  "we  the  jury  find  the  defendant  guilty  of  the  crime 
of  intent  to  commit  rape  in  manner  and  form  as  charged  in  the 
indictment  and  we  find  his  age  to  be  over  21  years,"  is  insufficient 
to  authorize  a  judgment  of  conviction.  The  reference  to  the 
indictment  does  not  aid  the  verdict  since  the  reference  is  limited 
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to  the  intent  charged  and  does  not  by  any  reasonable  intend- 
ment include  an  assault. 

Donovan  v.  People,  215  111.  520. 
People  V.  Kingcannon,  276  111.  251. 

— Receiving  Stolen  Property 

Where  a  verdict  finds  a  de/endant  guilty  of  receiving  stolen 
property,  but  uses  the  word  "recovered"  instead  of  "received/' 
in  stating  the  value  of  the  property,  the  use  of  the  word  recovered 
will  be  regarded  as  a  clerical  error. 

People  V.  Buckland,  279  111.  348. 

And  a  verdict  finding  defendant  guilty  of  the  essential  ele- 
ments of  the  offense  need  not  recite  a  finding  of  guilt  in  manner 
and  form  as  charged  in  the  indictment. 

People  V.  Kargula,  285  111.  478. 
Tobin  V.  People,  104  111.  565. 

— Robbery 

Verdict  need  not  fix  the  term  of  imprisonment  upon  finding 

accused  guilty  of  robbery. 

People  V.  Nowasky,  254  111.  146. 

Nor  the  place. 

People  V.  Featherstone,  194  111.  325. 

If  verdict  finds  accused  guilty  of  robbery  and  of  the  aggra- 
vated offense,  the  provision  of  the  verdict  as  to  the  aggravated 
offense  may  be  stricken  out  as  surplusage  and  verdict  sustained 

as  verdict  of  guilty  of  plain  robbery. 
People  V.  Boer,  262  111.  152. 
Cf.  People  V.  Goodwin,  2i63  111.  99. 

Verdict  "we  the  jury  find  the  defendant  guilty  of  robbery  in 
manner  and  form  as  charged  in  the  indictment,"  is  a  good  verdict. 

People  V.  Tiemey,  250  111.  515. 

And  likewise  where  indictment  charges  assault  with  intent  to 
rob,  where  the  evidence  shows  intent. 

People  V.  Kuhn,  291  111.  154. 
People  V.  Kiisinski,  295  III.  575. 

Civil: 

Constmctlon: 
— In  General 

Verdicts  are  not  under  the  technical  rules  of  construction 
which  are  applicable  to  pleadings. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

A  verdict  good  in  substance  is  sufficient  to  support  a  judg- 
ment, though  informal. 

Chittenden  v.  Evans,  48  111.  52. 
Bates  V.  Williams,  43  111.  494. 
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If  good  in  substance,  it  will  be  stifficient  under  the  statute  of 
jeofails,  and  it  may  be  regarded  as  reduced  to  form. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

Courts  adhere  strictly  to  the  rule  that  when  the  intention  of  the 
jury  is  manifest,  the  court  will  set  right  matter  of  form. 

Law  V.  Sanitary  Dist  of  Chicago,  197  111.  523. 

— Intent 

When  the  intent  can  be  reasonably  ascertained,  legaf  effect 
should  be  allowed  their  findings. 

Clapp  V.  Martin,  33  App.  438. 
Wells  V.  Ipperson,  48  App.  580. 

In  considering  the  verdict  itself,  with  a  view  to  its  sufficiency, 
the  first  object  is  to  ascertain  what  the  jury  intended  to  find; 
and  this  is  to  be  done  by  construing  the  verdict  liberally  with 
the  sole  view  of  ascertaining  the  meaning  of  the  jury.  If  the 
meaning  of  the  jury  can  be  ascertained,  and  a  verdict  on  the 
point  in  issue  can  be  made  out,  the  court  will  mould  it  into  form 
and  make  it  serve. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 
Evans-Montague  Com.  Co.  v.  Spaulding,  133  App.  43. 

— In  Light  of  Pleadings 
Resort  may  be  had  to  the  pleadings  to  ascertain  its  true  intent. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

Bacon  v.  Schepflin,  185  111.  122. 

West  Chicago  St.  Ry.  Co.  v.  Home,  197  111.  250. 

Daft  V.  Drew,  40  App.  266. 

McKinney  v.  Armstrong,  97  App.  208. 

— Notes  of  Judge 

And  in  some  instances,  from  the  notes  of  the  judge,  when  the 
intention  of  the  jury  is  apparent  from  the  pleadings  and  evidence. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

— Verdict  for  Plaintiff 

Verdict  finding  the  issue  in  favor  of  the  plaintiff  is  necessarily 
a  finding  that  the  defendant  is  guilty. 

Illinois  Central  R.  Co.  v.  Reardon,  157  111.  372. 
Westphal  v.  Sipe,  62  App.  11 1. 

Where  the  record  shows  two  parties  plaintiff,  and  verdict  is 
for  plaintiff,  there  is  no  uncertainty  about  the  verdict. 

Daft  V.  Drew,  40  App.  266. 

— As  Including  Defendants 

Where  defendants'  liability  is  joint,  a  verdict  for  the  "defend- 
ant" is  inclusive. 

Bacon  v.  Schepflin,  185  111.  122. 
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The  word  '^defendant''  thus  used  is  a  collective  noun  and  in- 
cludes all  parties  defendant.  The  technical  omission  of  the  letter 
"s"  can  not  vitiate  the  validity  of  the  verdict 

West  Chicago  St.  Ry.  Co.  v.  Home,  197  111.  250. 
Bacon  v.  Schepflin,  185  111.  122. 
Zimmer  v.  Lyon  &  Healy,  190  App.  642. 

So  where  the  liability  is  joint,  a  verdict  returned  against  the 
"defendant"  is  a  finding  against  all. 

Ziegenheim  v.  Smith,  116  App.  80. 

But  where  there  are  two  or  more  defendants  severally  as  well 
as  jointly  liable,  the  recorded  verdict  being  against  only  one  of 
the  defendants,  without  naming  which  one,  is  clearly  insufficient 
to  support  a  judgment. 

Lambert  v.  Borden,  10  App.  648. 
Woolf  V.  Deahl,  152  App.  357. 
Bacon  v.  Schepflin,  185  111.  122. 

— Effect  of  Silence  as  to  a  Defendant 

Where  in  an  action  against  several  defendants  the  jury  finds 

against  one  or  more,  but  is  silent  as  to  the  others,  the  verdict 

will  be  construed  as  a  finding  in  favor  of  the  defendants  ignored. 
Wabash  R.  Co.  v.  Keeler,  127  App.  265. 
Schmidt  v.  Chicago  City  Ry.  Co.,  144  App.  512. 

— Specifying  Counts 

The  jury  specifying  in  their  verdict  the  cotmts  in  the  declara- 
tion upon  which  their  finding  is  based,  is  in  effect  a  finding  for 
the  defendant  on  all  other  counts. 

Wabash  R.  R.  Co.  v.  Smilie,  97  App.  7. 
Sheets  v.  Baker,  58  App.  349. 

— By  Appellate  Court 

An  appellate  court  can  ascertain  the  finding  of  the  jury  from 
the  recorded  verdict,  and  that  alone. 

Lambert  v.  Borden,  10  App.  648. 

And  can  not  have  recourse  to  the  paper  returned  into  court 
by  the  jury  as  their  verdict,  for  the  purpose  of  correcting  or 
supplying  any  omissions  or  imperfections  in  the  verdict  as  same 
appears  of  record. 

Kirk  V.  Senzig,  79  App.  251. 

Fidelity  &  Casualty  Co.  v.  Oehne,  94  App.  117. 

Brewer  v.  Herman,  88  App.  287. 

Westphal  v.  Sipe,  62  App.  iii. 

Jamison  v.  Chicago  Con.  Co.,  64  App.  436. 

FORM  OF  VERDICT: 
In  General: 

ClYll: 

A  judgment  will  not  be  reversed  for  mere  informalities  of 
the  verdict  where  they  do  not  aflfect  the  merits  of  the  case 
and  justice  has  been  done. 

Dragovich  v.  Iroquois  Iron  Co.,  269  111.  478. 
West  Chicago  St.  Ry.  Co.  v.  Home,  197  111.  250. 
Bacon  v.  Schepflin,  185  111.  122. 
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Where  a  verdict  does  substantial  justice,  the  informal  parts 
should  not  vitiate  it. 

Bates  V.  Williams,  43  HI.  494. 

It  was  to  prevent  the*  mischief  ensuing  from  a  misapplied 
rigor  that  statutes  of  jeofails  have  been  enacted  and  their 
salutary  influence  is  invoked  whenever  the  intrinsic  merits  of  the 
parties  litigant  would,  without  that  influence,  be  sacrificed  to 
mere  modes  and  forms  of  practice. 

Schlenker  v.  Risley,  4  111.  484. 

As  to  irregular  and  informal  verdicts,  the  rule  is  that  if  by 
looking  into  the  record  the  verdict  can  be  seen  to  be  responsive, 
it  will  be  sustained. 

Westphal  v.  Sipe,  62  App.  iii. 

Illinois  Central  R.  Co.  v.  Rear  don,  157  111.  372. 

City  of  Pekin  v.  Winkel,  77  111.  56. 

L>ait  V.  Frew,  40  App.  266. 

Steme.v.  Glattstein,  80  App.  367. 

There  are  cases  where  a  verdict  returned  for  the  "defendant" 
instead  of  the  **defendants,"  has  been  held  to  be  defective,  but 
these  cases  proceed  upon  the  ground  that  the  defendants  are 
severally  as  well  as  jointly  liable,  and  therefore  by  the  terms  of 
the  verdict  it  would  be  uncertain  as  to  which  one  was  found  to  be 
guilty.  Such  a  verdict  is  not  defective  although  there  is  more 
than  one  defendant,  where  there  is  but  one  defense. 

Bacon  v.  Schepflin,  185  111.  122. 

It  is  immaterial  what  the  form  of  the  verdict  may  be  so  that 
it  has  the  substance  of  a  proper  finding. 

Wiggins  V.  City  of  Chicago,  68  IlL  372. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 

— Ejectment 

In  ejectment  there  should  be  a  finding  of  the  estate  held  by  the 
plaintiff,  which  is  expressly  required  by  the  ejectment  law. 

Patterson  v.  Hubbard,  30  111.  201. 

Koon  V.  Nichols,  63  IlL  163. 

Hartford  Ins.  Co.  v.  VanDuzor,  49  111.  489. 

— Bastardy 

A  verdict  of  guilty  is  responsive  to  the  charge  made,  and  is 
substantially  good.  It  would  be  more  formal  by  adding  "of 
being  the  father  of  the  child,"  but  that  is  comprehended  in  the 
finding  as  that  is  the  charge. 

Davis  V.  People,  50  111.  199. 
Curren  v.  People,  35  App.  275. 

Criminal 

It  is  to  be  kept  in  mind  that  juries  are  usually  composed  of  men 
who  are  not  learned  in  the  forms  of  the  law  or  exact  in  their  use 
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of  language,  and  therefore  all  reasonable  intendments  should  be 

made  in  order  to  sustain  their  verdict  when  the  validity  of  such 

verdicts  is  challenged  on  merely  technical  grounds. 
Meadowcroft  v.  People,  163  111.  56.     • 

To  authorize  a  judgment  against  a  defendant,  the  verdict 
in  a  criminal  case  must  respond  to  the  issues  submitted  to  the 
jury.  Its  sufficiency  is  determined  by  ascertaining  whether  it  is 
responsive  to  and  covers  the  offense  charged  in  the  indictment. 
It  must  contain  either  in  itself  or  by  reference  to  the  indictment, 
every  material  element  of  the  crime. 

People  V.  Lee,  237  111.  275. 
Donovan  v.  People,  215  111.  520. 

Verdicts  are  not  to  be  considered  as  strictly  as  pleadings,  but 
are  to  have  a  reasonable  intendment  and  to  receive  reasonable 
construction  and  should  not  be  set  aside  unless  from  necessity 
originating  in  doubt  as  to  their  meaning  or  from  the  immate- 
riality of  the  issues  found  or  a  failure  to  find  upon  some  material 

issue  involved. 

Lee  V.  People,  237  111.  275. 

Reference  may  be  had  to  the  indictment  or  the  count  under 
which  the  verdict  is  found  and  where  an  indictment  charges  a 
crime  a  general  verdict  of  guilty  in  manner  and  form  as  charged 
in  the  indictment  is  a  specific  finding  of  each  element  of  the  crime 
as  charged  and  is  sufficient. 

Donovan  v.  People,  215  111.  520. 

If  a  verdict  is  simply  "we  the  jury  find  the  defendant  guilty," 
without  specifying  of  what  the  defendant  is  found  guilty,  or  if 
the  verdict  finds  the  defendant  guilty  as  charged  in  the  indict- 
ment, it  is  sufficient. 

People  V.  Siirace,  29s  111.  604. 
People  V.  Lee,  237  111.  275. 
Donovan  v.  People,  215  111.  520. 
Armstrong  v.  People,  37  111.  459. 
Davis  V.  People,  50  111.  199. 

And  is  a  sufficient  finding  that  all  of  the  essential  elements  of 
the  crime  charged  in  the  indictment  have  been  proved  beyond  a 
reasonable  doubt. 

People  V.  Bain,  279  111.  206. 

A  general  verdict  of  guilty  is  sufficiently  certain  without 
specifying  any  particular  offense,  by  reference  to  the  indictment 
or  otherwise,  when  all  the  counts  in  the  indictment  charge  the 
same  offense  or  offenses  of  the  same  grade  and  punishment. 
Such  a  verdict  can  be  aided  by  reference  to  the  indictment  and 
will  be  held  to  apply  to  the  offense  charged. 

Mai  V.  People,  224  111.  414. 

But  a  verdict  of  guilty  in  a  prosecution  for  larceny,  which  does 
not  find  the  value  of  the  property  stolen  will  not  support  a  judg- 
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ment  sentencing  the  defendant  to  confinement  in  the  penitentiary, 
because  it  does  not  show  on  its  face  that  such  punishment  can  be 
legally  inflicted. 

Highland  v.  People,  2  111.  392. 
Sawyer  v.  People,  8  111.  53. 

And  so,  where  a  crime  consists  of  an  assault  with  a  specific 

intent,  one  charged  with  the  crime  can  only  be  convicted  of  the 

crime  both  on  proof  of  an  assault  and  the  intent  specified,  both 

being  material  elements  of  the  crime. 
Donovan  v.  People,  215  111.  520. 

Where  a  separate  trial  is  awarded,  and  verdict  simply  finds 
defendant  guilty,  verdict  is  sufficient. 

Hronek  v.  People,  134  111.  139. 

Form  Furnished  by  Court 

A  trial  judge  is  not  obliged  to  prepare  forms  of  verdict,  yet  if 
he  undertakes  to  do  so  upon  his  own  motion,  the  forms  should 
be  as  complete  as  the  case  requires,  especially  in  cases  where  the 
jury  might  be  misled  by  incomplete  forms  and  imperfect  instruc- 
tions concerning  them. 

Morrill  v.  Lindemann,  86  App.  75. 

It  is  usual  and  highly  proper  for  the  court  to  indicate  to  the 
jury,  before  retiring,  in  what  language  the  verdict  should  be 
announced. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 
Conness  v.  Indiana,  I.  &  I.  R.  Co.,  193  III.  464. 
Kieman  v.  Chicago,  S.  F.  &  C.  Ry.  Co.,  123  111.  188. 

A  word  or  two  from  the  court  often  saves  much  confusion 
when  the  jury  goes  to  formulate  its  finding. 

Conness  v.  Indiana,  I  &  I.  R.  Co.,  193  111.  464. 

This  may  be  done  in  the  same  manner  that  any  other  directions 
are  given  to  the  jury  as  to  the  manner  of  proceeding  in  the  dis- 
charge of  its  duty,  and  is  in  no  sense  giving  instructions  as  to 
the  law  of  the  case.  Usually  the  purpose  of  the  direction  will 
be  best  served  by  reducing  it  to  writing,  but  there  is  no  doubt 
that  it  can  be  done  orally. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

But  in  a  criminal  case  where  written  instructions  give  no  in- 
formation as  to  the  nature  or  extent  of  the  punishment  to  be 
inflicted  in  case  the  accused  is  found  guilty,  and  such  information 
is  given  in  oral  instructions  as  to  form  of  verdict,  such  will 

amount  to  orallv  instructing  the  jury  and  is  reversible  error. 
Helm  V.  People,  186  111.  153. 
Ellis  V.  People,  159  111.  337. 
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Oral  Veidict 

It  shall  be  sufficient  for  the  jury  to  pronounce  their  verdict,  by 

their  foreman,  in  open  court,  without  reducing  the  same  to 

writing,  and  the  clerk  shall  enter  the  same  in  form,  under  the 

direction  of  the  court. 

Sec.  ^^,  ch.  no.  Rev.  Stat 

Par.  8614,  vol.  5t  Jones  &  Addington. 

At  common  law  no  verdict  was  written  out  by  jury  and  by 
statute  it  is  unnecessary. 

Kessell  v.  O' Sullivan,  60  App.  548. 

A  verdict  may  be  rendered  either  orally  or  in  writing. 
Catholic  Order  of  Foresters  v.  FiU,  x8i  111.  208. 
Griffin  V.  Lamed,  iii  111.  432. 
Russell  &  Co.  V.  McGinn,  13^  App.  428. 
Wells  V.  Ipperson,  48  App.  580. 
Lambert  v.  Borden,  xo  App.  648. 

A  verdict  may  be  delivered  orally  by  the  jury  and  entered  by 

the  clerk  in  his  record  or  it  may  be  reduced  to  writing  and  signed 

by  the  jury  and  copied  into  the  record  by  the  clerk. 
People  V.  Kunn,  291  111.  154. 
Kossakowski  v.  People,  177  111.  563. 

Under  our  practice  the  form  of  the  verdict  to  be  rendered 
by  the  jury  is  fixed  by  no  rule  of  law  whatever.  It  may  be  re- 
duced to  writing  and  signed  by  the  jury  or  it  may  be  delivered 
orally. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

A  verdict  may  be  reduced  to  writing  and  signed  by  the  jury,  or 

it  may  be  delivered  ore  tenus  by  the  foreman.    The  validity  of 

the  verdict  does  not  depend  upon  its  being  reduced  to  writing 

and  signed  by  the  members  of  the  jury,  but  whatever  may  be 

pronounced  as  the  verdict  of  the  jury  in  open  court,  whether  in 

writing  or  verbally,  through  the  foreman,  is  to  be  regarded  as 

the  verdict  of  the  jury. 

Griffin  v.  Lamed,  11 1  III.  432. 

The  fact  that  a  jury  may  be  directed  to  seal  their  verdict  and 
deliver  it  to  the  clerk  is  of  no  consequence. 

Griffin  v.  Lamed,  m  111.  432. 

Where  a  verdict  is  delivered  by  the  jury  orally  in  court  by 
the  foreman,  in  the  presence  and  hearing  of  the  other  jurors,  and 
the  verdict  is  in  due  form,  it  may  be  received  as  the  verdict  of 
the  jury,  or  where  the  court  puts  the  verdict  in  form,  and  reads 
to  the  jury  the  verdict  in  proper  form,  to  which  they  severally 
assent  as  being  their  verdict  when  read  aloud  to  them,  such  ver- 
dict so  read  aloud  and .  assented  to  by  them,  constitutes  the 

verdict  of  the  jurv. 

Catholic  Order  of  Foresters  v.  Fitz,  181  111.  208. 
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In  criminal  cases  a  verdict  rendered  ore  tenus,  without  being 
signed  at  all,  is  a  perfectly  valid  verdict,  if  received  and  acted  on 

by  the  court  in  open  court. 

Mertz  V.  People,  8l  App.  576. 
Kassakowsld  v.  People,  177  111.  563. 

Written  Vcrdiet: 

In  Genwali 

— Usual  Praetiee 

Under  our  practice  the  verdict  is  usually  reduced  to  writing. 
Mexican  Soap  Co.  v.  Cbrk,  73  App.  655. 

Verdict  may  be  reduced  to  writing  and  signed  by  the  jury. 
Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

— Signing  Verdict 

The  recorded  verdict  controls.  A  variance  of  names  appear- 
ing upon  a  supposed  paper  verdict  signed  by  the  jurors  from 
those  appearing  in  the  record,  is  controlled  by  the  recorded  ver- 
dict. 

«Krone  v.  Ghartt,  88  App.  124. 

The  fact  that  jurors  signed  verdict  with  their  initials  instead  of 

writing  out  their  full  Christian  names,  in  no  way  vitiates  the 

verdict. 

Mertz  V.  People,  81  App.  576. 
Brewer  v.  Hermann,  &  App.  285. 

A  mistake  made  in  the  initials  of  jurors  in  copying  the  original 
verdict  signed  by  the  jurors  is  controlled  by  the  recorded  verdict. 

Sheeler  v.  Fallon,  107  App.  M, 
•  Seal  Lock  Co.  v.  Chicago  M^.  &  O.  Co.,  98  App.  637. 

Eminent  Domain 

In  a  condemnation  proceeding  the  statute  provides  the  verdict 

of  the  jury  shall  be  in  writing. 

Illinois,  I.  &  M.  R.  Co.  v.  Powers,  213  111.  67. 

Jury  shall,  *  *  *  after  hearing  the  proof  offered,  make 
their  report  in  writing  and  the  same  shall  be  subject  to  amend- 
ment by  the  jury,  etc. 

Sec.  9,  ch.  47.  Rev.  Stat.  * 

Par.  5529,  vol.  3,  Jones  &  Addington. 

Sealed  Verdict 

If  jurors  agree  during  a  temporary  adjournment  of  the  court 
they  can  be  directed  to  seal  their  verdict  and  return  with  it  into 
open  court  when  it  again  convenes.  The  practice  is  called  re- 
turning a  sealed  verdict,  which  is  nothing  more  than  puttin^^ 
their  finding  into  writing  and  placing  it  in  an  envelope,  which 
is  sealed,  and  when  the  court  is  again  in  session  the  jury  come 
in  and  give  their  verdict  in  all  respects  as  if  it  had  not  been 
sealed,  and  a  juror  may  then  dissent  from  it,  if  since  the  sealing 
he  has  honestly  changed  his  mind. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 
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Court  should  direct  the  jury  to  meet  the  court  on  convening 
and  deliver  the  verdict  in  open  court. 

Mains  v.  Cosner,  62  111.  465. 

City  of  Chicago  v.  Langless,  66  111.  361. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  130  111.  551. 

Directing  the  jury  in  case  they  agree,  to  sign  the  verdict,  place 
it  in  an  envelope  and  seal  it  and  return  it  into  open  court  is  a 
proper  exercise  of  the  discretionary  power  of  the  court  and  to  be 
commended. 

City  of  Mt.  Vernon  v.  Corcoran,  59  App.  540. 

The  more  confidence  reposed  in  jurors  as  men  of  sound  sense 
and  c'kpable  of  appreciating  the  individual  responsibility  resting 
upon  them  as  arbiters  in  the  cause  submitted  to  them,  the  more 
they  are  treated  as  reasonable  men,  the  better  will  they  under- 
stand and  perform  their  duties  and  justice  and  right  be  advanced 
there  by.  The  verdict  thus  returned  by  the  jury  into  open  court 
is  to  be  treated  in  all  respects  as  though  they  had  not  separated. 

St.  Louis,  V.  &  T.  H.  R,  Co.  v.  Faitz,  19  App.  85. 

Failure  to  object  at  proper  time  to  the  course  pursued  by  the 

court  in  directing  the  sealing  of  a  verdict,  waives  the  right  to 

do  so  afterwards.    A  party  can  not  be  allowed  to  remain  silent, 

make  no  objection  to  the  proceedings  of  the  court,  and  then, 

after  learning  that  the  deliberations  of  the  jury  have  resulted 

against  him,  make  his  objections  for  the  first  time.     The  first 

opportunity  does  not  mean  upon  the  return  of  the  verdict.     It 

should  have  been  made  when  the  direction  was  given  to  the  jury. 

and  when  party  enters  no  protest,  he  apparently  acquiesces  in  the 

direction  and  may  be  held  to  have  given  consent. 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  III.  400. 

A  sealed  verdict  returned  under  instruction  of  court,  the  jury 
not  being  present,  is  not  invalid  for  the  reason  that  no  oppor- 
tunity is  given  to  poll  the  jury. 

Baltimore  &  0.  S.  W.  Ry.  Co.  v.  Keck,  185  III.  400. 

But  it  is  not  the  rule  in  this  state  that  an  agreement  for  a 

sealed  verdict  carries  with  it  by  implication  a  waiver  of  the  polling 

of  the  jury. 

Wilcox  V.  International  Harv.  Co.,  278  III.  465. 

Jurors  not  needed  further  for  the  term  may,  by  consent  of 

parties  be  allowed,  if  they  agree  upon  a  verdict,  to  reduce  it  to 

writing,  all  sign  it,  place  it  in  a  sealed  envelope,  deliver  it  to  the 

officer  in  charge,  and  then  be  discharged  from  further  attendance 

for  the  term. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 
Powell  V.  Feeley,  49  111.  143. 
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Public  Verdict 

Where  matters  are  submitted  to  a  jury,  their  verdict  must  be 

returned  in  open  court  by  the  entire  panel. 
Crotty  V.  Wyatt,  3  App.  388. 

A  verdict  is  not  considered  valid  and  binding  until  pronounced 

in  open  court. 

Catholic  Order  of  Foresters  v.  Fitz,  181  111.  208. 

Whether  oral  or  in  writing,  it  does  not  become  the  verdict 

until  it  is  announced  and  received  in  open  court. 
Wells  V.  Ipperson,  48  App.  580. 

A  paper  signed  by  the  jury  and  delivered  to  the  officer, 
although  opened,  read  and  filed  by  the  clerk,  is  not  a  verdict  be- 
fore it  is  delivered  and  accepted  by  the  court  as  a  verdict.  Until 
so  accepted  it  should  not  be  filed  and  is  subject  to  change  by  the 
jury. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

It  is  as  essential  to  have  the  special  findings  pronounced  in 
open  court  as  the  general  verdict. 

Hay  V.  Terminal  R.  Co.,  65  App.  345. 

AMENDMENT: 
Informal: 
Bight  of  Court: 

— Court  May  Amend 

The  court  has  a  right  to  correct  the  verdict  and  put  it  in 
proper  form. 

Wilce  V.  Royal  Indemnity  Co.,  289  111.  383. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 
Zimmer  v.  Lyon,  190  App.  642. 

Generally,  the  form  of  the  verdict  is  in  the  control  of  the  court. 

O'Brien  v.  Palmer,  49  111.  74. 

A  verdict  may  be  amended  by  the  court  in  some  instances 
from  the  notes  of  the  judge  when  the  intention  of  the  jury  is 
apparent  from  the  pleadings  and  the  evidence.  Courts  adhere 
strictly  to  the  rule  that  "when  the  intention  of  the  jury  is  mani- 
fest the  court  will  set  right  the  matter  of  form." 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

The  rule  applies  to  special  as  well  as  general  verdicts.        "^^"^  ' 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

And  a  judgment  of  the  court  may  sometimes  be  regarded  as 
an  amendment  of  the  verdict. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  III.  523. 

In  suit  on  bond,  the  jury  are  only  to  find  the  damages,  and 
the  court  may  enter  a  verdict  in  form  finding  the  debt  and  the 
damages,  the  amount  having  been  found  by  the  jury. 

Boynton  v.  Phelps,  52  III.  210. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 
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Court  should  direct  the  jury  to  meet  the  court  on  coavening 
and  deliver  the  verdict  in  open  court. 

Mains  v.  Cosner,  62  111.  465. 

City  of  Chicago  v.  Langless,  66  111.  361. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  130  111.  551. 

Directing  the  jury  in  case  they  agree,  to  sign  the  verdict,  place 
it  in  an  envelope  and  seal  it  and  return  it  into  open  court  is  a 
proper  exercise  of  the  discretionary  power  of  the  court  and  to  be 
commended. 

City  of  Mt.  Vernon  v.  Corcoran,  59  App.  540. 

The  more  confidence  reposed  in  jurors  as  men  of  sound  sense 
and  ckpable  of  appreciating  the  individual  responsibility  resting 
upon  them  as  arbiters  in  the  cause  submitted  to  them,  the  more 
they  are  treated  as  reasonable  men,  the  better  will  they  imder- 
stand  and  perform  their  duties  and  justice  and  right  be  advanced 
there  by.  The  verdict  thus  returned  by  the  jury  into  open  court 
is  to  be  treated  in  all  respects  as  though  they  had  not  separated. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

Failure  to  object  at  proper  time  to  the  course  pursued  by  the 
court  in  directing  the  sealing  of  a  verdict,  waives  the  right  to 
do  so  afterwards.  A  party  can  not  be  allowed  to  remain  silent, 
make  no  objection  to  the  proceedings  of  the  court,  and  then, 
after  learning  that  the  deliberations  of  the  jury  have  resulted 
against  him,  make  his  objections  for  the  first  time.  The  first 
opportunity  does  not  mean  upon  the  return  of  the  verdict.  It 
should  have  been  made  when  the  direction  was  given  to  the  jury, 
and  when  party  enters  no  protest,  he  apparently  acquiesces  in  the 
direction  and  may  be  held  to  have  given  consent. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  III.  400. 

A  sealed  verdict  returned  under  instruction  of  court,  the  jury 
not  being  present,  is  not  invalid  for  the  reason  that  no  oppor- 
tunity is  given  to  poll  the  jury. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 

But  it  is  not  the  rule  in  this  state  that  an  agreement  for  a 
sealed  verdict  carries  with  it  by  implication  a  waiver  of  the  polling 
of  the  jury. 

Wilcox  V.  International  Harv.  Co.,  278  111.  465. 

Jurors  not  needed  further  for  the  term  may,  by  consent  of 
parties  be  allowed,  if  they  agree  upon  a  verdict,  to  reduce  it  to 
writing,  all  sign  it,  place  it  in  a  sealed  envelope,  deliver  it  to  the 
officer  in  charge,  and  then  be  discharged  from  further  attendance 
for  the  term. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 
Powell  V.  Feeley,  49  111.  143. 
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PuUic  Verdict 

Where  matters  are  submitted  to  a  jury,  their  verdict  must  be 
returned  in  open  court  by  the  entire  panel. 

Crotty  V.  Wyatt,  3  App.  388* 
A  verdict  is  not  considered  valid  and  binding  until  pronounced 

in  open  court. 

Catholic  Order  of  Foresters  v.  Fitz,  i8i  111.  208. 

Whether  oral  or  in  writing,  it  does  not  become  the  verdict 
until  it  is  announced  and  received  in  open  court. 
Wells  V.  Ipperson,  48  App.  580. 

A  paper  signed  by  the  jury  and  delivered  to  the  officer, 
although  opened,  read  and  filed  by  the  clerk,  is  not  a  verdict  be- 
fore it  is  delivered  and  accepted  by  the  court  as  a  verdict.  Until 
so  accepted  it  should  not  be  filed  and  is  subject  to  change  by  the 

jury. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

It  is  as  essential  to  have  the  special  findings  pronounced  in 
open  court  as  the  general  verdict. 

Hay  V.  Terminal  R.  Co.,  65  App.  345. 

AMENDMENT: 
Informal : 
Bifi^t  of  Court: 

— Court  May  Amend, 

The  court  has  a  right  to  correct  the  verdict  and  put  it  in 
proper  form. 

Wilce  V.  Royal  Indemnity  Co.,  289  III.  383. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 
Zimmer  v.  Lyon,  190  App.  642. 

Generally,  the  form  of  the  verdict  is  in  the  control  of  the  court. 

O'Brien  v.  Palmer,  49  111.  74. 

A  verdict  may  be  amended  by  the  court  in  some  instances 
from  the  notes  of  the  judge  when  the  intention  of  the  jury  is 
apparent  from  the  pleadings  and  the  evidence.  Courts  adhere 
strictly  to  the  rule  that  "when  the  intention  of  the  jury  is  mani- 
fest the  court  will  set  right  the  matter  of  form." 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

The  rule  applies  to  special  as  well  as  general  verdicts.         ^^~^  ^ 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

And  a  judgment  of  the  court  may  sometimes  be  regarded  as 
an  amendment  of  the  verdict. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

In  suit  on  bond,  the  jury  are  only  to  find  the  damages,  and 
the  court  may  enter  a  verdict  in  form  finding  the  debt  and  the 
damages,  the  amount  having  been  found  by  the  jury. 

Boyiiton  v.  Phelps,  52  111.  210. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 
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The  court,  in  an  action  of  debt  upon  bond,  may  amend  the 
verdict  by  inserting  therein  at  the  proper  place  the  amount  of 
the  debt. 

Koehler  v.  King,  119  App.  6. 

Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 

Pickett  V.  People,  114  App.  188. 

Rose  V.  Taylor,  63  111.  215. 

Hinckl^  V.  West,  9  111.  136. 

Frazier  v.  Laughlin,  6  111.  347. 

Verdicts  substantially  good  but  defective  in  form,  may  be 

reduced  to  proper  form  by  the  clerk,  under  the  direction  of  the 

court.  * 

Chittenden  v.  Evans,  48  111.  52. 

As  a  general  rule,  a  verdict,  although  not  formal,  will  be 

held  sufficient  if  the  court  can,  from  its  language,  ascertain 

what  was  found,  and  it  is  in  substance,  responsive  to  the  issues 

tried,  and  it  will  be  put  in  form  so  as  to  serve  the  justice  of  the 

case. 

Parmalee  v.  Smith,  21  111.  620. 

A  trial  court  of  record  has  ample  power  to  have  its  verdicts 
amended  and  put  in  proper  form  so  as  to  speak,  the  intent  of  the 
jury. 

McIGnney  v.  Armstrong,  97  App.  208. 
Clapp  V.  Martin,  33  App.  438. 

When  verdict  has  been  reduced  to  writing  and  signed,  if*  good 
in  substance,  the  court  may  in  the  presence  of  the  jury,  reduce 
it  to  form  if  defective  in  that  respect. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 
Osgood  V.  McConnelL  32  111.  74. 
Pekin  v.  Winkel,  77  lU.  56. 

But  must  be  in  presence  of  jury  if  defective  in  substance. 
People  V.  Goodwin,  263  111.  99. 
Mai  V.  iPeople,  224  111.  414. 

If  verdict,  when  presented  in  writing,  is  informal,  the  court, 
in  the  presence  of  the  jury  and  with  their  assent,  may  put  it  in 
form. 

Osgood  V.  McConnell,  32  111.  74. 

If  verdict  is  informal,  the  court,  upon  the  suggestion  of 
either  party,  will  put  it  in  form  in  the  presence  of  the  jury. 

Knowlton  v.  Fritz,  5  App.  217. 

It  is  proper  for  the  court,  in  the  presence  of  the  jury,  with 
their  consent,  and  in  the  presence  of  the  defendant  found  guilty 
of  a  misdemeanor,  to  cause  the  verdict  to  be  put  in  form. 

Godfriedson  v.  People,  88  111.  285. 

— Knowledge  of  the  Jury 
The  fact  that  the  jury  has  been  discharged  in  no  wise  affects 
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the  power  of  the  court  to  amend  the  verdict  in  matter  of  form. 
The  authority  rests  in  the  court  to  put  a  verdict  in  form,  where 
it  is  on  its  face  good  in  substance,  and  does  not  depend  upon  the 
consent  or  knowledge  of  the  jury. 

Wilce  V.  Royallndemnity  Co.,  289  III  383. 

Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 

Mallott  V.  Howell,  11 1  App.  233. 

Parker  v.  Fisher,  ^9  111.  164. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 

The  court  may  give  proper  form  to  the  finding  of  the  jury 
in  their  presence,  and  even  without  their  assent,  if  it  does  not 
change  their  finding,  only  giving  it  proper  form. 

Faulk  V.  Kellums,  54  111.  188. 

But  after  a  jury  is  discharged  they  can  not  be  re-assembled 
and  the  verdict  amended. 

Wilcoxin  v.  Roby,  8  111.  475. 
Parker  v.  Fisher,  59  111.  164. 
Ayer  v.  City  of  Chicago,  149  111.  268. 

But  such  erroneous  action  will  not  reverse  unless  there  is 
merit  to  the  defense. 

Bissell  V.  Ry^n,  23  111.  566. 
Nolan  V.  East,  132  App.  634. 
Wickizer  Co.  v.  Bermingham  Co.,  151  App.  540. 

— Subsequent  Term 

If  a  verdict  returned  by  the  jury  is  defective  or  informal  the 
court  may  send  the  jury  back  with  directions  as  to  how  the 
verdict  should  be  made  up,  or  if  the  verdict  is  good,  in  substance, 
the  court  may,  even  at  a  subsequent  term,  if  the  case  is  still 
pending,  amend  the  verdict  as  to  matters  of  form  but  not  as  to 
matters  of  substance. 

Browncll  Mach.  Co.  v.  Walworth,  193  App.  23. 
Italian-Swiss  Agrl.  Col.  v.  Pease,  194  111.  98. 

But  such  may  not  seem  to  be  the  rule  in  condemnation  proceed- 
ings. 

Law  V.  Sanitary  Dist.  of  Chicago,  197  111.  523. 
Cf.  Ayer  v.  City  of  Chicago,  149  111.  262. 

Rl^ht  of  Jury 

The  finding  of  a  jury  does  not  become  a  verdict  until  it  is 
received  and  entered  of  record.  It  is  within  the  control  of  the 
jury  and  may  be  changed  by  them  until  they  are  discharged.  And 
the  court  may  direct  the  jury  to  retire  and  complete  their  verdict. 

Schmidt  v.  Chicago  City  Ry.  Co„  239  III.  494. 
Consolidated  Coal  Co.  of  St  Louis  v.  Maehl,  130  111.  551. 
Martin  v.  Morelock,  32  111.  485. 

It  is  proper,  when  the  jury  has  found  an  informal  and  insuf- 
ficient verdict,  to  send  them  out  again  to  complete  the  finding 
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and  render  such  a  verdict  as  would  determine  the  rights  of  the 
parties. 

Flynn  v.  Barlow,  i6  111.  40. 

Smith  V.  Williams,  22  111.  357. 

Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 

WalTer 

If  an  informal  verdict  be  returned,  and  be  put  in  form  by  the 
clerk  under  the  direction  of  the  court,  if  not  satisfactory  to  the 
party  against  whom  it  is  rendered,  and  he  desires  to  present  the 
question  whether  the  change  is  substantial,  he  should  object  at 
the  time. 

Chittenden  v.  Evans,  48  111.  52. 

Where  no  objection  is  made  to  the  form  of  the  verdict  in 
the  trial  court,  it  can  not  be  urged  on  appeal. 

Moss  V.  Village  of  Oakland,  88  111.  109. 

An  objection  to  the  form  of  the  verdict  should  be  made  in  the 
trial  court.    It  comes  too  late  on  appeal. 

Knowlton  v.  Fritz,  5  App.  217. 

Defect  in  Substance: 

Bight  of  Court 

The  right  of  the  court  to  correct  a  verdict  defective  in  sub- 
stance and  reduce  it  to  proper  form  must  be  exercised  in  the 
presence  of  the  jury,  or  by  sending  the  jury  to  their  room  with 
directions. 

People  V.  Mai,  224  111.  414. 
Kankakee  Stone  Co.  y.  Cogan,  74  App.  78. 
Illinois  Central  R.  Co.  v.  Wheeler,  149  111.  525. 
People  V.  Goodwin,  263  III.  99. 

As  by  adding  the  word  "dollars." 

Kankakee  Stone  Co.  v.  Cogan,  74  App.  78. 
Mexican  Soap  Co.  v.  Clarke,  72  App.  655. 

The  amending  in  a  material  matter,  at  a  subsequent  term,  by 
the  court  from  his  minutes,  a  written  or  recorded  verdict  of  a 
previous  term  is  not  authorized  and  is  not  binding  on  the  de- 
fendant. 

Bodine  v.  Swisher,  66  111.  536. 

The  trial  court  has  no  power  after  the  lapse  of  a  term  at  which 
a  verdict  is  returned,  to  amend  the  same  by  adding  thereto  mate- 
rial words. 

Electric  Vehicle  Co.  v.  Price,  138  App.  594. 

Bfgbt  of  Jnryt 

— Before  Recording 

A  verdict  is  not  considered  valid  and  binding  until  pronounced 

in  open  court. 

Catholic  Order  of  Foresters  v.  Fitz,  181  III.  208. 
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Until  the  verdict  is  received  and  recorded  it  is  no  verdict  and 
the  jury  has  a  right  to  alter  it  as  they  may  a  parol  verdict. 

GriflBn  V.  Larned,  iii  111.  432. 

Before  the  verdict  is  recorded  the  jury  may  vary  from  their 
first  offer  of  their  verdict  and  the  verdict  which  is  recorded  will 
stand. 

Martin  v.  Morelock,  32  111.  485. 

Eggmann  v.  East  St.  Louis  Con.  Ry.  Co.,  65  App.  345. 

Crotty  V.  Wyatt,  3  App.  388. 

Rigg  V.  Cook,  9  111.  351. 

Or  if  they  again  retire  they  may  re-affirm  the  original  verdict. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Monaghan,  140  111.  474. 

Or  correct  an  obvious  error. 
Noland  v.  East,  132  App.  634. 

But  after  they  are  discharged  they  can  not  be  re-assembled 
and  their  verdict  corrected  by  them. 

Wilcox  V.  International  Harv.  Co.,  278  111.  465. 

Ayer  v.  City  of  Chicago,  149  111.  262. 

Williams  v.  People,  44  111.  478. 

Farley  v.  People,  138  111.  97. 

Wilcoxin  v.  Roby,  8  111.  475. 

Bond  V.  Wood,  69  111.  282. 

Warfield  v.  Patterson,  135  App.  307. 

Springfield  Con.  Ry.  Co.  v.  Wilson,  56  App.  196. 

Independent  Order  of  Mutual  Aid  v.  Stahl,  64  App.  314. 

— After  Recording 


Until  a  verdict  is  received  and  recorded,  it  is  not  considered 
valid  and  final,  and  it  lies  within  the  power  of  the  jury  to  alter, 
amend  and  correct  the  same,  but  not  afterwards. 

Brownell  Mach.  Co.  v.  Walworth,  193  App.  2^. 
Kirk  V.  Senzig,  79  App.  251. 

RECEPTION   OF   VERDICT: 
Ministerial  Act 

Receiving  the  verdict  is  a  ministerial  act. 

East  St.  Louis  Con.  Ry.  Co.  v,  Eggman,  71  App.  32,  (Affd.  170  111. 

538.) 
Mclntyre  v.  People,  38  111.  514. 
Baxter  v.  People,  8  111.  368. 

After  Adjournment 

A  verdict  in  a  capital  case  may  be  received  after  court  has 
adjourned  and  without  re-convening. 

Green  v.  People,  16  111.  234. 
McInt>Te  V.  People,  38  111.  514. 

Though  court  has  adjourned  until  the  next  day,  it  may  re- 
convene without  the  presence  of  the  clerk  or  counsel  and  receive 
the  verdict.  The  verdict  is  as  safe  in  the  possession  of  the  court 
as  it  would  be  sealed  and  left  in  the  possession  of  the  foreman  of 
the  jury. 

East  St.  Louis  Con.  Ry.  Co.  v.  Eggmann,  71  App.  32. 
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After  the  court  has  adjourned,  it  has  no  power  to  receive  any 
verdict  until  it  has  again  convened. 

City  of  Chicago  v.  Rogers,  6i  111.  188. 

On  Sunday 

A  verdict  may  be  received  and  entered  of  record  on  Sunday 
but  judgment  pronounced  thereon  the  same  day  is  illegal. 

Baxter  v.  People,  8  111.  368. 

By  Different  Jndge 

A  verdict  may  be  received  by  a  different  judge  than  the  trial 
judge. 

Chicago  &  A.  R.  Co.  v.  Merriman,  85  App.  454. 

Presoice  of  Accused: 
Mlsdemeaiiors 

Where  the  offense  charged  in  the  indictment  is  a  misdemeanor 
only,  the  verdict  may  be  received  in  absence  of  defendant. 

People  V.  Brown,  273  111.  169. 

People  V.  Brown.  196  App.  400. 

Holliday  v.  People,  9  111.  iii. 

City  of  Bloomington  v.  Highland,  67  111.  276. 

And  where  the  offense  is  punishable  by  a  fine  or  by  a  fine 
and  imprisonment,  and  a  fine  only  is  imposed,  it  is  within  the 
discretion  of  the  court  to  sentence  the  defendant  in  his  absence. 

Harris  v.  People,  130  111.  457. 
People  V.  Brown,  273  111.  169. 

But  prisoner  should  be  personally  present  in  court  where 
corporeal  punishment  is  part  of  the  sentence. 

Perry  v.  People,  14  111.  Ajg6^ 
Brooks  V.  People,  88  111.  327. 

Felonies 

In  all  capital  cases,  the  verdict  must  be  received  in  open  court 
and  in  the  presence  of  the  prisoner. 

Holliday  v.  People,  9  111.  ixi. 

According  to  the  practice  of  the  common  law,  a  verdict,  what- 
ever may  be  its  effect,  must  in  all  cases  of  felony  and  treason  be 
delivered  in  the  presence  of  the  defendant  in  open  court,  and  can 
not  be  either  privily  given  or  promulgated  while  he  is  absent. 
And  in  all  cases  where  the  jury  are  commended  to  look  upon 
him,  as  in  larceny,  and  in  all  accusations  subjecting  him  to  any 
species  of  mutilation  or  loss  of  limb  the  rule  applies  without 

exception. 

•  Holliday  v.  People,  9  III.  iii. 

And  on  conviction  for  a  felony,  the  record  must  affirmatively 
show  that  tlie  prisoner  was  personally  present  in  court  when 
sentence  was  pronounced  against  him. 

Harris  v.  People,  130  111.  457. 
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Or  no  interval  between  the  arraignment  of  the  prisoner,  the 
trial',  verdict  and  judgment;  the  whole  proceeding  appearing 
to  have  taken  place  on  the  same  occasion^  and  in  consecutive  and 
continuous  order  and  prisoner  present  at  arraignment. 

Shinner  v.  People,  J3  lU.  276. 

Or  that  the  prisoner,  after  the  trial  was  entered  upon,  volun- 
tarily abandoned  the  court  room  and  refused  to  appear,  which 
would  be  regarded  as  waiver  of  the  rig^t  to  be  present. 

Sahlinger  v.  People,  102  HI.  241. 
Gallagher  v.  People,  211  111.  158. 
People  V.  Pilewski,  295  111.  58. 

RECORDING  VERDICT: 
Record  Controls 

The  recorded  verdict  controls. 

Griffin  v.  Lamed,  iii  111.  432. 
Arnold  v.  Kitchman,  80  App.  229. 
Lambert  v.  Borden,  10  App.  649. 
Kirk  V.  Senzig,  79  App.  251. 

And  not  the  paper  signed  by  the  jurors. 

Hollow  Rock  Co.  V.  Linn,  174  App.  419. 

A  verdict  is  not  valid  and  final  until  pronounced  and  recorded 
in  open  court. 

Nomaque  v.  People,  i  111.  145. 

Martin  v.  Morelock,  32  111.  485. 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  501. 

Arnold  v.  Kitchman,  80  App.  229. 

Until  it  is  received  and  recorded,  it  is  no  verdict. 

Griffin  v.  Lamed,  ill  10.  43X 

Lapse  of  Term: 

Seeordlng 

The  fact  that  a  jury  in  a  case  retires  at  one  term,  and  ren- 
ders its  verdict  at  another  term,  does  not  invalidate  such  verdict 

and  it  may  be  received  and  recorded. 

Weskeve  v.  Chicago  Union  Trac.  Co.,  117  App.  298. 

Ta4»ti]ig 

A  court  can  not  set  aside  and  vacate  the  recorded  verdict  and 
the  judgment  entered  thereon,  at  a  subsequent  term,  simply  upon 
inspection  of  a  paper  on  file  purporting  to  be  another  and  differ- 
ent verdict  by  the  jury  than  that  recorded. 

Arnold  v.  Kitchman,  80  App.  229. 

The  Paper  Writing : 
In  General 

The  validity  of  a  verdict  does  not  depend  upon  its  being 
reduced  to  writing  and  signed  by  the  members  of  the  jury. 

Griffin  v.  Lamed,  ill  111.  432. 
People  V.  Kuhn,  291  111.  154. 
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The  recorded  verdict  pronounced  in  open  court  must  be  re- 
garded as  the  verdict  and  not  the  paper  signed  by  the  jurors. 

Hollow  Rock  Pro.  Co.  v.  Lynn,  174  App.  419. 

Grifi&n  v.  Lamed,  11 1  111.  432. 

Auerbach  v.  Argdles,  80  App.  167. 

Seal  Lock  Co.  v.  Chicago  M.  &  O.  Co.,  98  App.  638. 

It  is  the  recorded  verdict  and  not  the  paper  returned  by  the 
jury  as  their  verdict  to  which  it  must  be  looked  to  ascertain  the 
finding. 

Brewer  v.  Hermann,  88  App.  285. 
Lambert  v.  Borden,  10  App.  640. 

A  paper  signed  by  the  jury  and  delivered  to  the  officer 
although  opened,  read  and  left  with  the  clerk,  is  not  a  verdict 
before  its  delivery  and  acceptance  by  the  court  as  such. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  ^^  App.  396. 

Where  a  paper  purporting  to  be  a  verdict,  and  to  be  signed 
by  the  jurors,  appears  in  the  record,  and  is  signed  by  a  juror 
whose  name  does  not  appear  in  the  original  record,  but  the  trial 
court,  finding  that  he  was  impaneled  as  a  juror,  and  that  the  mis- 
take in  the  record  was  a  misprison  of  the  clerk,  made  an  order 
amending  the  record  accordingly,  and  the  common  law  record 
showed  that  the  jury  which  was  impaneled  rendered  the  verdict, 
the  recorded  verdict  and  not  the  paper  purporting  to  be  such, 
must  control. 

Illinois  Steel  Co.  v.  Ostrowski,  93  App.  57. 

The  verdict  is  a  part  of  the  record  proper  kept  by  the  clerk 
under  the  direction  of  the  court  and  a  written  verdict  remaining 
in  the  files  would  furnish  a  proper  basis  for  the  correction  or 
amendment  of  the  record  kept  by  the  clerk  in  case  of  a  difference 
between  the  two. 

People  V.  Kuhn,  291  111.  154. 

Sluing  Writing 

A  mistake  made  in  the  initials  of  jurors  in  copying  the  original 
verdict  signed  by  the  jurors,  is  controlled  by  the  recorded  verdict. 

Sheejer  v.  Fallon,  107  App.  497. 

Seal  Lock  Co.  v.  Chicago,  M.  &  O.  Co.,  98  App.  637. 

The  fact  that  jurors  signed  a  verdict  with  their  initials  instead 

of  writing  out  their  full  Christian  names  in  no  way  vitiates  the 

verdict. 

Mertz  V.  People,  81  App.  576. 
Brewer  v.  Herman,  88  App.  285. 

The  recorded  verdict  controls.    A  variance  of  names  appearing 
upon  a  supposed  paper  verdict  from  those  appearing  in  the  rec- 
ord, is  controlled  by  the  recorded  verdict. 
Krone  v.  Gharst,  88  App.  124. 
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Beiiew 

Verdicts  of  jurors  themselves  are  not  proper  subjects  of  ex- 
ception.   It  is  only  rulings  of  the  court  that  can  be  excepted  to. 

Thompson  v.  Seipp,  44  App.  515. 

In  the  absence  of  a  bill  of  exceptions  certifying  the  same,  a 

signed  verdict  can  not  be  examined  on  review. 

Pine  Tree  Lumber  Co.  v.  Central  Stock  &  Grain  Ex.,  140  App.  462. 

Where  two  verdicts  appear  in  a  case,  it  is  the  recorded  ver- 
dict which  controls,  especially  where  the  other  verdict  does  not 
appear  in  the  bill  of  exceptions,  but  only  in  the  record  made  up 
by  the  clerk.  In  order  to  have  the  other  verdict  examined  by 
the  court  it  must  be  preserved  by  a  bill  of  exceptions.  It  is  not 
sufficient  to  insert  the  verdict  in  the  common  law  part  of  the 
record  made  by  the  clerk,  where  it  has  no  place. 

Fidelity  &  Casualty  Co.  v.  Oehne,  94  App.  117. 

Dissent  on  Presentation 

When  the  verdict  is  read  in  court,  if  any  one  of  the  jurors 
declares  it  is  not  his  verdict,  then  there  is  no  verdict  upon  which 
a  judgment  can  be  entered. 

Griffin  v.  Lamed,  11 1  111.  432. 

Even  after  delivery  and  announcement,  the  jury  may  be  polled 
and  if  any  juror  dissent  from  the  verdict  as  announced,  it  ceases 
to  be  a  verdict. 

Carlyle  Can.  Co.  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  77  App.  396. 

It  is  within  the  control  of  the  jury  and  may  be  changed  by  them 
until  they  are  discharged.  / 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  501. 

It  is  not  the  rule  in  this  state  that  an  agreement  for  a  sealed 
verdict  carries  with  it  by  implication  the  waiver  of  the  polling  of 
the  jury. 

Wilcox  V.  International  Harv.  Co.  of  America,  278  111.  465. 
Bond  V.  Wood,  69  111.  282. 
Rigg  V.  Cook,  9  111.  336. 

Before  it  is  recorded,  they  may  vary  from  the  first  offer  of 
their  verdict  and  the  verdict  which  is  recorded  will  stand.  And 
there  is  no  difference  whether  the  verdict  is  brought  in  sealed  or 
delivered  verbally  by  the  foreman.  A  direction  to  the  jury  to 
seal  up  their  verdict  and  separate  does  not  dispense  with  their 
personal  attendance  in  court  when  the  verdict  is  opened,  and  if 
any  of  them  dissent  the  verdict  can  not  be  received. 

Martin  v.  Morelock,  32  111.  485. 
Rigg  V.  Cook,  9  111.  352. 
Nomaque  v.  People,  i  111.  145. 
Arnold  v.  Kitchman,  80  App.  229. 
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The  case  is  not  at  an  end  until  the  verdict  is  recorded  and  the 
jury  discharged,  and  it  would  be  unjust  to  record  a  verdict  from 
which  the  jury,  in  the  presence  of  the  court,  dissent. 

Martin  v.  Morelock,  32  111.  485. 

IMPEACHING  VERDICT: 
Presumpti<m 

Every  reasonable  intendment  not  negatived  by  the  record  is  to 

be  indulged  in  support  of  the  verdict. 
Bonardo  v.  People  182  111.  41I4 
Chicago,  P.  &  St.  L  Ry.  Co.  v.  Aldrich,  134  IlL  9. 

It  will  be  presumed  that  officer  in  charge  of  a  jury  did  his 
duty  and  is  not  guilty  of  a  breach  thereof  and  did  not  permit  any 
outsider  to  hear  or  know  anything  of  the  deliberations  of  the 
jury. 

Bonardo  v.  People,  182  lU.  411. 
Gainey  v.  People,  07  111.  270. 
Pate  V.  People,  8  111.  644. 

The  law  will  presume  that  a  party  to  a  suit  was  not  present  in 
the  jury  room  while  the  jury  was  deliberating  on  his  case. 

Bonardo  v.  People,  182  111.  411. 

Phillips  V.  Town  of  Scales  Mound,  195  111.  353. 

Or  an  agent  of  a  party. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 

iBurden  of  Proof 

The  burden  is  on  the  party  complaining  to  show  that  the  acts 
of  the  jury  were  illegal. 

Bonardo  v.  People,  182  111.  411. 

Affidavits  to  Impeach: 
Jurors : 

— Own  Misconduct 

Affidavits  of  jurymen  can  not  be  received  to  impeach  their 
verdict. 

Palmer  v.  People,  138  111.  356. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Smith  V.  Smith,  169  III.  623. 

Heldmaier  v.  Rehor,  188  111.  458. 

Phillips  V.  Town  of  Scales  Mound,  195  111.  353. 

Peck  V.  Brewer,  48  111.  63. 

Bertholf  ,v.  Quinlan  Bros.  Co.,  68  111.  298. 

Foley  V.  Everett,  142  App.  250. 

And  rule  extends  to  one  who  was  accepted  tentatively  as  a 
juror  and  remained  with  the  jury  for  several  days  but  finally 
excused. 

Strause  v.  People,  290  111.  259. 

The  rule  forbidding  the  impeachment  of  verdicts  by  affidavits 
of  members  of  the  panel  is  founded  upon  public  policy. 

Marzen  v.  People,  190  111.  88. 

City  of  Chicago  v.  Saldman,  225  111.  629. 
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And  not  only  relates  to  what  occured  in  the  retirement  of  the 
jury  but  includes  misconduct  of  the  jurors  outside  of  the  jury 
room. 

City  of  Chicago  v.  Saldman,  225  111.  629. 

ft 

Affidavits  of  jurors  that  they  were  induced  to  sign  the  verdict 
because  others  of  the  jury  told  them  they  must  do  so,  that  such 
was  the  law,  can  not  be  received. 

Artz  V.  Robertson,  50  App.  27. 

Affidavits  of  jurors  will  not  be  received,  after  verdict,  to 
show  the  statement  of  the  foreman  of  the  jury  that  in  delibera- 
tions in  the  jury  room,  before  verdict  was  arrived  at,  a  news- 
paper article  concerning  the  case  was  discussed. 

McCarthy  v.  Spring  Valley  Coal  Co.,  149  App.  275. 

Affidavits  of  jurors  to  the  effect  that  during  the  progress  of 
the  trial,  they  visited  the  scene  of  the  accident  and  viewed  the 
structure,  will  not  be  received  to  impeach  their  verdict. 

Peterson  v.  Chicago  &  O.  P.  El.  R.  Co.,  176  App.  218. 

Affidavit  of  juror  made  after  discharge  from  service  as  to 
statement  made  to  him  after  the  trial,  by  a  co-juror,  that  the 
latter  had  view^ed  the  scene  of  the  accident  and  formed  his 
opinion  upon  what  he  saw  is  not  competent  to  impeach  the 
verdict  rendered. 

Chicago  City  Ry.  Co.  v.  Wycoff,  234  111.  613. 

To  hear  and  consider  such  affidavits  would  open  the  door  for 
fraud  and  for  tampering  with  weak  or  pliant  jurors  and  would 
render  all  verdicts  insecure. 

City  of  Chicago  v.  Saldman,  225  111.  625. 

Affidavits  of  jurors  can  not  be  received  for  the  purpose  of 
showing  cause  for  setting  aside  the  verdict.  There  is  no  dis- 
tinction whether  such  affidavits  be  to  avoid  the  verdict  when  they 
show  matters  resting  within  the  breasts  of  the  jurors,  such  as 
that  he  did  not  assent  to  the  verdict,  did  not  understand  the 
evidence  or  the  instructions,  or  that  he  was  mistaken  in  his  cal- 
culations and  judgment,  and  the  like,  or  whether  such  affidavits 
are  to  show  the  conduct  of  others  than  the  jurors  or  improper 
conduct  in  arriving  at  the  verdict  of  the  jurors  themselves,  such 
as  that  it  was  obtained  by  average,  or  by  lot,  or  in  any  other 
improper  manner. 

Sanitar>'  Dist.  of  Chicago  v.  Cullerton,  147  III.  385. 

The  reasons  for  the  rejection  of  such  affidavits  have  usually 
been,  first,  because  they  would  tend  to  defeat  the  solemn  act  of 
the  jury  under  oath ;  second,  because  their  admission  would  open 
the  door  to  tampering  with  jurymen,  after  their  discharge ;  third, 
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it  would  furnish  to  dissatisfied  and  corrupt  jurors  the  means  of 
destroying  the  verdict  to  which  they  had  assented.  The  danger 
would  be  infinite  if  an  affidavit  could  be  received  from  a  juryman 
for  the  purpose  of  setting  aside  the  verdict,  and  considering  the 
arts  which  might  be  used  if  the  contrary  rule  were  to  prevail, 
it  is  necessary  to  exclude  such  evidence. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  III.  385. 

In  trials  in  the  courts  of  justice  not  only  should  there  be  abso- 
lutely nothing  improper  permitted,  but,  to  the  end  that  respect 
for  the  administration  of  the  law  may  be  maintained,  the  very 
appearance  of  evil  should  be  avoided,  and  the  courts  are  clothed 
with  ample  power  to  punish  appropriately  the  misconduct  of 
jurors,  and  of  others  in  their  presence,  and  no  court  ought  to 
hesitate  to  impose  adequate  penalties  and  set  aside  verdicts  where 
there  has  been  conduct  by  which  the  jury  may  have  been  im- 
properly influenced,  or  the  verdict  has  been  the  result  of  im- 
proper conduct  on  the  part  of  jurors.  But  to  permit  the  affi- 
davits of  jurors  to  be  heard,  showing  that  the  verdict  to  which 
they,  on  their  oaths  consented,  was  the  result  of  improper  influ- 
ence or  corrupt  practice,  **is  condemned  by  the  clearest  principles 
of  justice  and  public  policy.''  But  few  verdicts  in  important 
cases  would  be  permitted  to  stand.  Litigants  in  whose  favor 
verdicts  might  be  rendered,  would  be  placed  at  the  mercy  of 
corrupt  jurors.  Litigation  would  be  increased,  the  widest  door 
thrown  open  to  fraud  and  perjury,  and  the  administration  of  the 
law  brought  into  contempt. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

— Grounds  of  Verdict 

Affidavits  can  not  be  received  to  avoid  a  verdict  when  they 
show  matters  resting  within  the  breast  of  the  juror,  such  as  that 
he  did  not  understand  the  evidence,  or  the  instructions,  or  that 
he  was  mistaken  in  his  calculation  or  judgment  and  the  like. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Or  by  showing  error  or  mistakes  as  to  the  merits. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 
City  of  Chicago  v.  Saldman,  225  111.  625. 

The  jurors  can  not  be  heard  to  say  that  in  arriving  at  their 
verdict  they  ignored  certain  evidence  which  had  been  admitted 
or  did  not  give  any  consideration  whatever  to  certain  instruc- 
tions given,  to  impeach  their  verdict. 

People  V.  Duzan,  272  111.  478. 

Affidavits  of  jurors  as  to  grounds  of  their  verdict,  are  not 

admissible. 

Frank  v.  Taubman,  31  App.  592. 

Rhoades  v.  City  of  Metropolis,  144  111.  580. 
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The  law  is  well  settled  that  a  juror  can  not  afterwards  be 
heard  to  question  the  manner  by  which  he  arrived  at  his  verdict. 

Smith  V.  Smith,  169  111.  623. 

Smith  V.  Eames,  4  III  76. 

Niccolls  V.  Foster,  89  HI.  386. 

Rhoads  v.  City  of  Metropolis,  144  111.  580. 

No  case  can  be  found  whereby  jurors,  after  having  consented 
to  the  verdict,  have  been  permitted  afterwards,  for  the  purpose 
of  setting  it  aside,  to  explain  by  affidavits  the  ground  or  train 
of  reasoning  by  which  they  arrived  at  the  result.  This  would  be 
very  dangerous  practice  as  it  would  create  a  strong  temptation  in 
the  losing  party  to  tamper  with  the  jurors  and  thus  procure  their 
afterthoughts  produced  by  intercourse  with  the  party,  to  be  im- 
posed upon  the  court  for  their  opinion  in  the  jury  room. 
Smith  V.  Eames,  4  111.  76. 

— Statements 

Any  statement  by  juror  showing  his  own  misconduct  must  be 
excluded.  A  juror  will  not  be  permitted  to  make  evidence  by 
statements  not  under  oath  which  he  would  not  be  permitted  to 
make  under  oath. 

City  of  Chicago  v.  Saldman,  225  111.  625. 
Bonardo  v.  People,  182  111.  286.  \ 

Allison  V.  People,  45  111.  37. 
Niccolls  V.  Foster,  89  111.  386. 
McCarthy  v.  Spring  Valley  Coal  Co.,  149  App.  275. 
Soens  V.  Chicago,  W.  &  V.  Coal  Co.,  160  App.  467. 
Foley  V.  Everett,  142  App.  250. 
Foerster  v.  Guard,  i  111.  74. 

Affidavits  will  not  be  received  as  to  statements  made  by  jurors 
as  to  experiments  or  inquiries  made  during  progress  of  the  trial. 

Heldmaier  v.  Rehor,  188  111.  458. 

City  of  Chicago  v.  Saldman,  225  111.  625. 

Or  the  conduct  of  a  co-juror  during  deliberation. 

Kelly  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  175  App.  196. 

— Misconduct  of  Bailiff 

Affidavit  of  a  juror  may  be  admissible  to  prove  misconduct  of 
a  bailiff  in  charge  of  a  jury,  as  it  is  manifest  that  such  conduct 
could  not  be  otherwise  proved. 

City  of  Chicago  v.  Saldman,  225  111.  625. 

Heston  v.  Neathammer,  180  111.  150. 

Larsen  v.  Chicago  Union  Trac.  Co.,  131  App.  286. 

Contra  Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

The  same  thing  may  be  true  of  improper  influence  exerted  by 
other  parties. 

City  of  Chicago  v.  Saldman,  225  111.  625. 

— Unfair  Juror 

Affidavits  of  a  fellow  juror  may  be  heard  to  show  that  one 
of  the  panel  swore  untruthfully  on  his  voir  dire.    It  can  not  be 
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that  our  jurisprudence  will  leave  litigants  at  the  mercy  of  an  un- 
fair, prejudiced  and  even  revengeful  juror,  because  such  unfair- 
ness and  prejudice  are  concealed  by  perjury,  until  the  privacy 
of  the  jury  room  is  reached,  when  for  the  first  time  it  develops 
under  the  belief,  no  doubt,  that  the  jury's  delil>erations  can  not 
be  revealed  for  any  purpose. 

West  Chicago  St.  Ry.  Co.  v.  .Huhnke,  82  App.  404. 
Smith  V.  Eames,  4  111.  80. 

— Consent  to  Verdict 

There  is  one  class  of  cases  w^hereby  affidavits  of  jurors  may 
be  received  to  impeach  their  verdicts  and  that  is  where  a  part 
of  them  swear  that  they  have  never  consented  to  any  verdict. 

Smith  V.  Eames,  4  111.  76. 

West  Chicago  St.  Ry.  Co.  v.  Huhnke,  82  App.  404. 

Schamb  v.  Schaar,  94  App.  544. 

Affidavits  can  not  be  received  to  avoid  a  verdict  when  it 
shows  matter  resting  within  the  breast  of  the  juror,  such  as 
that  he  did  not  assent  to  the  verdict. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  111.  385. 

Quotient  Verdict: 

Ri^ht  to  Experiment 

A  jury  has  no  right  to  take  the  gross  amount  as  sworn  to  by 
the  witnesses  and  then  divide  by  the  number  of  witnesses,  and 
arbitrarily  make  the  result  their  verdict,  but  they  might  adopt 
this  mode  of  obtaining  result  if  there  was  afterwards  free  and 
full  consultation  and  the  jurymen  assented  to  it,  uninfluenced  by 
any  previous  agreement.  A  jury  may  always  take  an  average 
,  of  the  testimony  if  properly  done,  by  a  consideration  of  all  the 
elements  and  considerations  which  are  referred  to  in  the  law  as 
proper,  to  aid  in  determining  the  w-eight  of  the  evidence,  and 
they  should  never  be  told  that  they  have  or  have  not  the  right 
to  average  the  testimony  without  explanation. 

Peoria  &  R.  I.  R.  Co.  v.  Birkett,  62  111.  335. 

There  is  no  possible  wrong  in  jury  making  calculation  by 
each  juror  setting  dow-n  the  amount  he  was  in  favor  of  finding, 
simply  to  ascertain  the  mean  l>etween  the  extremes  of  the  jurors. 

Papineaii  v.  Belgarde,  81  111.  61. 

Jurors  may  resort  to  a  practice  of  this  kind  as  a  mere  experi- 
ment and  for  the  purpose  of  ascertaining  how  nearly  the  result 
accomplished  by  using  twelve  as  a  divisor,  may  satisfy  the  views 
of  the  different  jurors. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 
City  of  Pekin  v.  Winkel,  77  HI-  58. 
Illinois  Central  R.  Co.  v.  Able,  59  111.  131. 
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Preliminary  Agreement 

Yet  a  preliminary  agreement  that  such  result  will  be  the  ver- 
dict will  vitiate  the  verdict  found  under  and  by  virtue  of  such 
agreement. 

Illinois  Central  R.  Co.  v.  Able,  59  111.  131. 
City  of  Pekin  v.  Winkel,  ^^  111.  58. 
Papineau  v.  Belgarde,  81  111.  61. 
Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 

But  where  there  is  such  an  agreement  and  it  is  repudiated 
and  there  is  afterwards  further  discussion  and  deliberation,  the 
making  of  the  agreement,  though  reprehensible,  will  not  avoid 
the  verdict. 

Cochlin  V.  People,  93  III.  410. 

AffidETits 

A  juror  is  not  competent  to  show  that  the  damages  found  were 

arrived  at  by  each  juror  marking  down  the  amount  thought 

proper  by  him  and  dividing  the  aggregate  i)y  the  number  twelve. 
Reed  v.  Thompson,  88  111.  245. 
Palmer  v.  People,  138  111.  356. 

Nor  Upon  statements  of  any  juror. 

Bonardo  v.  People,  182  111.  411. 
Palmer  v.  People,  138  111.  356. 

Affidavit  of  the  officer  in  charge  may  be  received  but  it  must 
show  a  preliminary  agreement  to  abide  by  the  result. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  III.  34. 
Cochlin  V.  People,  93  111.  410. 

An  affidavit  stating  that  the  verdict  of  the  jury  was  the  result 
of  chance  must  not  be  upon  belief  and  information  of  the  affiant. 

Bonardo  v.  People,  182  111.  411. 

Phillips  V.  Scales  Mound,  195  111.  353. 

Reed  v.  Thompson,  88  111.  245. 

Cnmmins  v.  Crawford,  88  111.  312. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 

Youlee  v.  Brown,  49  App.  102. 

Mere  hearsav  is  not  admissible. 

Marzen  v.  People,  190  111,  81. 

And  it  will  be  presumed  that  neither  a  party  nor  his  agent 
were  in  the  jury  room  during  their  deliberations. 

Bonardo  v.  People,  182  111.  411. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 

Memoranda  from  Jury  Room 

A  verdict  can  not  be  impeached  b}-  producing  a  piece  of  paper 
found  in  the  jury  room,  upon  which  was  some  unimportant 
writing  by  the  foreman,  and  twelve  different  sums  noted,  the 
average  amount  of  which  was  stated,  and  unsupported  by  any- 
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thing  which  amounted  to  proof  that  the  verdict  had  l)een  reached 
by  adding  together  the  several  amounts  voted  by  the  jurors,  and 
then  taking  the  average  of  such  amounts. 

Spry  Lumber  Co.  v.  Duggan,  80  App.  394. 
Reed  v.  Thompson,  88  111.  245. 
Palmer  v.  People,  138  111.  356. 

Polling  Jury  on  Issue 

A  jury,  on  being  polled  upon  the  return  of  their  verdict,  were 
asked  how  they  arrived  at  the  amount  of  damages,  and  answered 
it  was  by  each  juror  fixing  the  sum  and  dividing  the  aggregate  of 
such  sums  by  twelve.  The  court  thereupon  gave  the  jury  this 
instruction,  on  its  own  motion:  "If  your  verdict  be  in  favor  of 
the  plaintiflF,  you  can  not,  in  ascertaining  the  amount  of  damages 
for  the  plaintiff,  add  together  the  respective  amounts  named  by 
each  juror  and  then  divide  the  sum  by  twelve,  the  number  of 
the  jurors,  but  must  determine  and  agree  upon  the  amount  of 
damages  collectively,  and  as  one. body," — and  sent  the  jury  out 
again.  There  was  no  error  in  the  action  of  the  court  except  in 
allowing  the  jurors  to  be  questioned  so  as  to  elicit  answers  to 
impeach  their  verdict.  Upon  the  return  of  the  jury  a  second 
time,  they  brought  in  a  verdict  for  the  same  amount  of  damages 
as  before,  and  on  being  polled,  each  juror  said  the  verdict  was 
his  verdict.  The  presumption  was  that  the  jury  obeyed  the  in- 
struction, and  that  the  answers  of  the  jurors  on  being  polled, 
repelled  any  presumption  that  the  amount  of  damages  was  ar- 
rived at  bv  addition  and  division. 
Roy  V.  Goings,  112  111.  657. 

Counter  Affidavits 

Affidavits  of  jurors  may  be  received  to  support  their  finding 
when  attacked. 

City  of  Chicago  v.  Dermody,  61  111.  436. 

Sanitary  Dist.  of  Chicago  v.  Cullerton,  147  III.  385. 

Reed  v.  Thompson,  88  III.  245. 

Phillips  V.  Scales  Mound,  195  III.  353. 

Groves  &  S.  R.  R.  Co.  v.  Herman,  206  111.  34. 

Palmer  v.  People,  138  111.  356. 

Bertholf  v.  Quinlan  Co..  68  III.  298. 

Davison  v.  People,  00  111.  227. 

Peck  V.  Brewer,  48  111.  63. 

Smith  V.  Eames,  i  111.  76. 

Martin  v.  Ehrenfels,  24  111.  187. 

As  a  general  rule  affidavits  of  jurors  may  be  received  to  sup- 
port their  verdict.  But  jurors  can  not  be  heard  to  say  that  in 
arriving  at  their  verdict  thev  igjiored  certain  evidence  which 
had  been  admitted,  or  did  not  give  consideration  to  certain  in- 
structions. So,  affidavits  of  jurors  can  not  be  received  to  show 
that  they  did  not  notice  any  of  the  instructions  were  marked 

"refused,"  or  heard  any  other  juror  say  anything  to  that  effect- 
People  v.  Duzan,  272  111.  478. 
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When  a  juror,  in  his  counter  affidavit,  contradicts  charges  of 
misconduct  on  his  part  made  in  affidavits  read  in  support  pf  a 
motion  for  new  trial,  the  trial  court  should  deny  the  motion. 

Illinois  Central  R.  Co.  v.  Robinson,  58  App.  181. 

Clerical  Mistake 

Affidavits  of  jurors  may  be  received  to  show  what  was  their 
real  verdict  in  a  case  in  which  the  foreman  by  mistake  annoimced 
the  wrong  verdict. 

Schwamb  Lbr.  Co.  v.  Schaar,  94  App.  544. 

Affidavits  of  jurors  are  competent  to  show  real  verdict  where 
misunderstanding  as  to  which  was  party  plaintiff  and  party  de- 
fendant. 

Schwamb  Lbr.  Co.  v.  Schaar,  94  App.  544. 

The  evidence  of  jurors  is  offered  only  to  show  a  mistake  in 
the  nature  of  a  clerical  error  which  happened  after  the  delibera- 
tions of  the  jury  had  ceased  and  they  had  actually  agreed  upon 
their  verdict.  It  is  an  error  not  in  making  up  their  verdict  on 
wrong  principles  or  a  mistake  of  facts,  but  an  omission  to  state 
correctly  in  writing  the  verdict  at  which  they  had,  by  a  due  and 
regular  course  of  proceedings,  honestly  and  fairly  arrived.  No 
consideration  of  public  policy  requires  that  the  uncontradicted 
testimony  of  jurors  to  establish  an  error  of  this  nature  should  be 
excluded.  Its  admission  does  not  in  any  degree  infringe  on  the 
sanctity  with  which  the  law  surrounds  the  deliberations  of  jurors 
or  expose  their  verdicts  to  be  set  aside  from  improper  influences 
or  upon  grounds  which  might  prove  dangerous  to  the  purity  and 
steadiness  of  public  justice.  On  the  contrary,  it  is  a  case  of  mani- 
fest mistake,  of  a  merely  formal  and  clerical  character  which  the 
court  should  interfere  to  correct  in  order  to  prevent  the  rights 
of  parties  from  teing  sacrificed  by  a  blind  adherence  to  the  rule 
of  evidence,  in  itself  highly  salutary  and  reasonable.  To  hold 
where  the  circumstances  show  a  clear  mistake  by  all  the  jurors 
in  the  rendition  of  their  verdict,  it  can  not  be  corrected,  would  be 
a  reproach  upon  the  administration  of  justice.  It  can  not  be 
said  to  present  even  an  exception  to  the  rule  that  jurors'  affi- 
davits will  not  be  received  to  impeach  their  verdict,  but  rather 
a  situation  which  does  not  come  wfthin  the  rule.  The  case  is 
whether  a  verdict  which  had  never  in  fact  been  ag^reed  upon 
by  the  jury,  should  be  taken  and  stand  as  the  real  verdict. 

Schwamb  Lumber  Co.  v.  Schaar,  94  App.  544. 

POLLING  JURY: 
Defined 

The  right  to  have  the  jurors  called  individually  and  to  inquire 
of  each  as  to  whether  the  pronounced  verdict  is  his  verdict,  is 
termed,  in  law.  polling  the  jury. 

Crotty  V.  Wyatt,  3  App.  388. 

St.  Louis  V.  &  T.  H.  R.  Co., v.  Faitz,  19  App.  85. 
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Object 

The  object  of  polling  the  jury  is  to  ascertain  whether  any 

juror  has  been  coerced  by  his  associates  into  agreeing  upon  a 

verdict. 

Ritchie  v.  Arnold,  79  App.  406. 

Right: 
In  Geneial 

Every  party  has  a  right  to  poll  the  jury,  and  this  right  exists 
until  the  verdict  is  pronounced  in  open  court  and  recorded. 

Crotty  V.  Wyatt,  3  App.  388. 
Rigg  V.  Cook,  9  111.  336. 
Bond  V.  Wood,  69  111.  282. 

A  denial  of  the  right  is  error. 

Johnson  v.  Howe,  7  III.  342. 

Either  party  has  a  right  to  have  the  jury  polled  before  the 

verdict  is  recorded,  and  if  any  juror  does  not  assent  to  the  verdict, 

it  is  not  the  verdict  of  the  jury. 

Catholic  Order  of  Foresters  v.  Fitz,  181  111.  206. 

It  makes  no  difference  whether  the  verdict  is  brought  in  sealed, 

or  delivered  ore  tenus  by  the  foreman. 

Rigg  V.  Cook,  9  111.  336. 

Martin  v.  Morelock,  32  111.  485. 

Commissioners  Spoon  River  Drain  Dist.  v.  Connor,  134  App.  434. 

St.  Louis,  V.  &  T.  H.  Ry.  Co.  v.  Faitz,  19  App.  85. 

Griffen  v.  Lamed,  iii  111.  432. 

A  direction  to  a  jury  to  seal  their  verdict  and  separate,  does  not 
dispense  with  their  personal  attendance  in  court  when  the  verdict 
is  opened,  and  if  any  of  them  dissent,  the  verdict  can  not  he  re- 
ceived.   It  is  the  right  of  the  oarties  to  poll  the  jury  and  if  they 

should  be  discharged,  the  privilege  is  lost. 
Rigg  V.  Cook,  9  111.  336. 

Commissioners  Spoon  River  Drain.  Dist.  v.  Conner,  134  App.  434. 

Bond  V.  Wood,  69  111.  282. 

Cf.  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 

An  agreement  for  a  sealed  verdict  does  not  carry  with  it  I)y 
implication  a  waiver  of  the  iJolling  of  inry. 

Wilcox  V.  International  Harv.  Co.  of  America,  278  111.  465. 

The  right  to  have  the  jury  examined  by  the  poll  is  a  legal  one, 
of  which  the  parties  to  the  suit  can  not  be  deprived  without  their 
consent ;  and  an  agreement  merely  upon  their  part  that  the  jury 
may  seal  their  verdict  and  separate,  does  not  dispense  with  their 
attendance  when  the  verdict  is  received,  nor  deprive  any  party 
of  his  legal  right  to  have  the  jury  present  and  examine  them  bv 
the  poll. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 
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The  right  is  absolute. 

Springfield  Con.  Ry.  Co.  v.  Welsch,  56  App.  196. 

The  right  to  poll  the  jury  relates  to  the  entire  finding  of  which 
the  special  finding  of  a  particular  fact  is  an  essential  part. 

Eggman  v.  East  St.  L.  Con.  Ry.  Co.,  65  App.  345. 

And  to  a  verdict  as  amended  where  court  directs  jury  to  retire 

and  complete  their  verdict.  ' 

Schmidt  v.  Chicago  City  Ry.  Co.,  239  111.  494. 

IThere  Yerdlet  Directed 

Where  a  verdict  is  directed  by  the  court,  it  is  improper  to  per- 
mit the  polling  of  the  jury. 

Kinser  v.  Calumet  Fire-CIay  Co.,  165  III.  505. 
Ritchie  v.  Arnold,  79  App.  406. 

It  would  not  only  be  useless,  but  improper. 
Halladay  v.  Underwood,  90  App.  130. 

A  peremptory  instruction  is  in  effect  taking  the  case  from 
the  jury.  When  the  court  directs  the  verdict,  an  issue  of  law  is 
raised  upon  the  whole  case,  and  there  is  no  fact  for  the  jury  to 
find.  To  poll  the  jury  upon  the  rendering  of  such  a  verdict 
would  he  an  idle  ceremony  resulting  in  no  advantage  to  any  one. 

Kinser  v.  Calumet  Fire-Clay  Co.,  165  111.  505. 
Kizer  v.  Walden,  198  111.  274. 

When  Motion  Should  be  Made 

If  a  poll  of  the  jury  is  desired,  the  request  therefor  should 
be  made  when  verdict  is  returned  and  before  jury  is  discharged. 

Springfield  Con.  Ry.  Co.  v.  Welsch,  155  111.  511. 

After  a  jury  is  discharged,  there  is  no  right  to  poll  the  jury 

for  the  reason  that  the  control  of  the  jury  over  their  verdict  has 

ceased. 

Rigg  V.  Cook,  9  111.  336. 
Bond  V.  Wood,  69  111.  282. 
Wikizer  v.  Welsch,  151  App.  540. 

Though  members  are  still  in  attendance  upon  the  court  as 
jurors. 

Springfield  Con.  Ry.  Co.  v.  Welsch,  56  App.  196,  (AflFd.,  155  111.  513). 

Although  jurors  are  told  they  are  discharged,  if  they  are  still 
in  the  jury  box,  they  are  within  the  control  of  the  court.  Not 
having  separated,  an  omission  to  call  the  name  of  one  juror  upon 
poll  may  be  cured  by  further  interrogation  of  the  omitted  juror. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Downey,  85  App.  175. 

The  right  of  polling  the  jury  is  absolute,  if  the  party  exercise 
it  before  they  are  allowed  to  separate,  after  returning  the  ver- 
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diet,  but  after  the  jury  are  allowed  to  separate,  and  exposed  to 

outside  influence  which  might  operate  to  induce  dissatisfaction 

with  the  verdict,  the  right  is  gone. 

Springfield  Con.  Ry.  Co.  v.  Welsch,  56  App.  196. 

Form  of  Interrogatory 

An  inquiry  of  each  individual  juror,  if  this  is  and  was  his 
verdict. 

Crotty  V.  Wyatt,  3  App.  38a 

St.  Louis,  V.  &.  T.  H.  R.  Co.  v.  Faitz,  19  App.  85. 

Chicago,  R.  L  &  P.  Ry.  Co.  v.  Downey,  85  App.  175. 

Upon  poll  of  a  jury,  jurors  can  not  testify  or  be  questioned 
as  to  the  mode  in  which  they  arrived  at  the  amount  of  damages. 
No  rule  is  better  or  more  firmly  established  than  that  a  juror 
can  not  testify  to  impeach  a  verdict  he  has  participated  in 
finding. 

Roy  V.  Goings,  112  111.  668. 

Waiver 

The  right  to  poll  the  jury  is  a  right  that  may  be  waived  and 
the  effect  of  a  rule  of  court  may  be  a  waiver  of  the  right  to  poll 
the  jury.  No  objection  being  made  to  their  rendering  a  sealed 
verdict  and  no  application  being  made  at  the  time  the  jury 
retire,  or  suggestion  that  defendant  would  desire  the  jury  polled, 
would  constitute  a  waiver. 

Drada  v.  Schmidt,  47  App.  267. 

Wilcox  V.  International  Harv.  Co.,  278  111.  465. 

Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Keck,  185  111.  400. 

VERDICTS  COMMON-LAW  ACTIONS: 
Where  Joint  Defendants: 

Actions  Ex  Delicto 

In  actions  of  tort  against  several  defendants,  a  judgment  by 
default  may  be  taken  against  a  portion  of  the  defendants  though 
the  rest  make  sufficient  plea.  And  the  court  may,  after  the 
verdict,  grant  a  new  trial  to  one  or  more  of  several  defendants 
if  satisfied  that  they  were  wrongly  convicted  and  may  render 
judgment  on  the  verdict  as  to  the  remainder. 

Illinois  Central  R.  Co.  v.  Foulks,  191  111.  57. 
Davis  V.  Taylor,  41  111.  405. 
Humason  v.  Michigan  Central  R.  Co.,  159  111.  462. 
Pierson  v.  Lyon  &  Healy,  243  111.  370. 

And  after  verdict  finding  joint  liability  of  several  defendants, 
plaintiff  may  dismiss  his  suit  as  to  a  portion  and  take  judgment 
upon  the  verdict  against  remainder  of  the  defendants. 

Postal  Tel.  Co.  v.  Likes,  225  111.  249. 
Linquist  v.  Hodges,  248  111.  491. 
Pecararo  v.  Halber,  246  111.  95. 
Siltz  V.  Springer,  236  111.  276. 


VERDICTS  G8J 

AclioBB  fix  ContfacUit 

— General  Bide 

The  general  rule  is  that  where  two  or  more  defendants  are 
sued  jointly  and  served  with  process,  it  is  error  to  render  final 
judgment  against  one  of  them  without  disposing  of  the  case  as 
to  the  other. 

Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  111.  61. 

Russell  V.  Hogan,  2  111.  552.  • 

Dow  V.  Rattle,  12  III.  373. 

Briggs  V.  Adams,  31  111.  486. 

Barbour  v.  White,  37  III.  164. 

Felsenthal  v.  Durrand,  86  111.  230. 

Potter  V.  Gronbeck,  117  111.  404. 

And  at  common  law  under  a  declaration  against  two  and  a 
joint  plea,  the  plaintiff  could  not  recover  without  establishing 
the  joint  liability. 

Mayer  v.  Brensinger,  180  111.  no. 

— Exceptions  in  General 

The  rule  that  in  order  to  recover  in  an  action  ex  contractu,  a 
cause  of  action  must  be  established  against  all  of  the  defendants, 
and  that  a  dismissal  or  discontinuance  as  to  one  co-defendant 
effects  a  discontinuance  as  to  the  entire  action,  so  as  to  make  a 
judgment  against  the  remaining  defendant  or  co-defendants 
erroneous,  is  subject  to  certain  exceptions. 

One  of  these  exceptions  is,  that,  whenever  a  defendant  gives 
in  evidence  matter  which  is  in  bar  to  the  action  against  himself, 
only,  and  of  which  the  other  defendant  can  not  take  advantage, 
judgment  may  be  for  such  defendant  and  against  the  other. 
The  most  common  illustration  of  this  exception  is,  where  a 
defense  is  interposed  which  is  personal  to  the  defendant  who 
makes  it,  such  as  infancy,  coverture,  lunacy,  bankruptcy  and 
the  like. 

Grand  Pacific  Hotel  Co.  v.  Pinkerton,  2^7  111.  61. 
Mayer  v.  Brensinger,   180  111.  no. 
Felsenthal  v.   Durrand,  86  111.  230. 
Waugh  V.  Suter.  3  App.  271. 
Teich  et  al.  v.  Ayer,  213  App.  41. 

Nor  does  rule  apply  where  one  joined  as  a  defendant  is  an 
unnecessary  or  improper  party. 

Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  III.  61. 
Teich  et  al.  v.  Ayer,  213  App.  41. 

As  in  suit  on  bond  where  suit  dismissed  as  to  principal  and 
one  of  the  other  sureties  and  judgment  against  the  other  surety 
alone. 

Kaspar  v.  People,  230  111.  342. 

— Dismissal 

Although  statute  provides  that  "all  joint  obligations  and  cove- 
nants shall  be  taken  and  held  to  be  joint  and  several  obligations 
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and  covenants,"  when  a  plaintiff  chooses  to  sue  several  defend- 
ants jointly  in  a  contract  action  and  they  all  remain  parties 
throughout  the  action,  the  plaintiff  must  have  a  judgment  against 
all  of  them  or  none  and  it  is  error  to  enter  a  judgment  against 
one  defendant  only. 

Teich  et  al.  v.  Ayer,  213  App.  41. 

McConnell  v.  Sw?iiles,  3  111.  571. 

Wight  V.  Mesedith,  5  111.  360. 

Dows  V.  Rattle,  12  111.  373. 

Faulk  V.  Kellums,  54  111.  188. 

Goodale  v.  Cooper,  6  App.  81. 

Cooper  V.  McNeil  &  Higgins  Co.,  43  App.  350, 

But  a  plaintiff  may  dismiss  as  to  one  or  more  defendants,  at 
any  time  during  the  trial  and  before  final  judgment  and  pro- 
ceed to  judgment  against  those  remaining. 

Cogshall  V.  Beasley,  76  111.  445. 

Black  V.  Womer,  100  111.  328. 

McLachlan  v.  Pease,  171  111.  527. 

Franklin  Life  Ins.  Co.  v.  Hickson,  197  111.  117. 

Metropolitan  Life  Ins.  Co.  v.  People,  209  111.  42. 

Malleable  Iron  Range  Co.  v.  Pusey,  244  111.  184. 

Douglas  V.  Newman,  5  App.  518. 

Brown  v.  Tuttle,  27  App.  389. 

Willoughby    v.    Brown,    190    App.    51. 

Leisteko  v.  Smith,  190  App.  313. 

Teich  et  al.  v.  Ayer,  213  App.  41. 

— On  Default 

After  default  by  one  defendant,  the  issue  as  to  another  defend- 
ant should  be  tried  and  the  same  jury  that  tries  the  issue  should 
assess  the  damages  against  both. 

Waugh  V.   Suter,  3  App.  271. 

EFFECT  OF   VERDICT   IN   CHANCERY: 
Feigned  Issue: 
Advisory  Only 

The  verdict  in  a  chancery  cause  upon  a  feigned  issue  is  merely 
advisory,  and  the  court  has  power  to  disregard  the  verdict  and 
render  a  decree  contrary  thereto. 

Turnes  v.  Brenkel,  249  111.  394. 
Dowie  V.  Sutton,  227  111.  183. 
Fanning  v.  Russell,  94  111.  386. 
Williams  v.  Bishop,  15  111.  553. 
Hardy  v.  Dyas,  203  111.  211. 
Merry  v.  Bergfield,  264  III.  84. 
Keith  V.  Henkleman,  173  111.  137. 

The  verdict  of  a  jury  on  a  trial  of  feigned  issue  out  of  chancery 

is  merely  advisory  to  the  chancellor,  vsrhich  he  may  regard  or 

disregard  and  enter  a  decree  contrary  to  the  finding,  as  in  his 

judgment  he  may  be  of  the  opinion  the  weight  of  the  evidence 

may  justify. 

Calvert  v.  Carpenter,  96  111.  63. 
Titcomb  v.  VanTyle,  84  111.  372. 
Williams  v.  Bishop,  15  111.  553. 
Turnes  v.  Brenkel,  249  111.  394. 
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In  courts  of  chancery  the  formation ^and  trial  of  a  feigned 
issue  by  the  jury  is  merely  advisory  to  the  chancellor,  and  the 
verdict  upon  such  issue  is  not  binding  upon  the  court.  In  such 
case  the  parties  are  entitled  to  the  judgment  of  the  chancellor 
upon  the  issues  of  fact  in  the  case.  If  the  court  is  satisfied  with 
the  verdict,  he  may  adopt  it  and  render  a  decree  in  accordance 
therewith,  or  he  may,  without  setting  aside  the  verdict,  render 
a  decree  contrary  thereto. 

Riehl  V.  Riehl,  ^7  III.  475. 
Biggerstaff  v.  Biggerstaff,   180  111.  407. 
Meeker  v.  Meeker,  75  111.  260. 
Hardy  v.  Dyas,  203  111.  211. 
Stone  V.  Salisbury,  209  111.  56. 
Maynard  v.  Richards,  166  111.  466. 
Keith  V.  Henkleman,  173  111.  137. 

The  verdict  of  the  jury  is  merely  for  the  purpose  of  satisfy- 
ing the  conscience  of  the  chancellor,  and  if  after  the  trial  is 
entered  upon  before  the  jury,  the  evidence  develops  a  state  of 
facts  upon  which  the  chancellor  is  satisfied  to  rest  a  final  decree 
without  any  reference  to  any  verdict  that  the  jury  might  render, 
the  court  may  discharge  the  jury  without  a  verdict  or  direct  a 
verdict  in  accordance  with  the  court's  view  and  render  a  decree 

accordingly. 

DeGraff  v.  Manz,  251  111.  531. 

The  verdict  in  a  chancery  cause  upon  a  feigned  issue  does  not 
have  the  force  and  effect  of  a  verdict  by  a  jury  in  a  proceeding 
at  law. 

Tiimes  V.  Brenkel,  249  111.  394. 

If  error  is  committed  in  the  admission  or  rejection  of  evidence 
or  in  giving  or  refusing  of  instructions  upon  a  feigned  issue 
out  of  chancery,  it  is  of  no  consequence  if,  upon  the  whole  rec- 
ord, it  appears  that  the  decree  was  the  result  of  the  independent 
judgment  of  the  chancellor  on  the  evidence. 

Turnes  v.  Brenkel,  249  111.  394. 

In  cases  properly  cognizable  in  equity,  under  any  of  the  origi- 
nal heads  of  chancery  jurisdiction,  it  is  entirely  discretionary 
with  the  court  whether  it  will  or  will  not  submit  any  issue  or 
issues  of  fact  to  a  jury,  and  when  such  submission  is  made,  the 
verdict  is  simply  advisory,  and  may  he  disregarded  by  the  court. 

Phillips  V.  Edsall,  127  111.  535. 

In  chancery  cases,  except  in  cases  where  the  submission  to 
jury  is  required  by  law  or  the  rules  of  chancery  practice,  the 
chancellor  is  the  judge  of  the  weight  of  the  evidence  and  the 
ultimate  facts  established  by  it.  If  he  submits  controverted 
questions  of  fact  to  the  jury,  as  he  may  do,  the  verdict  or  find- 
ing of  the  jury  is  merely  advisory.    He  may  adopt  the  verdict  or 
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set  the  same  aside  and  re-submit  the  questions  to  a  jury  or  he 
may  disregard  it  and  enter  such  a  decree  as  in  his  judgment 
equity  demands.  He  may  enter  his  decree  after  setting  aside 
the  verdict  or  without  setting  it  aside. 

Guild  V.  Hall,  127  111.  523. 
Kelly  V.  Kelly,  126  111.  550. 

The  rule  in  respect  to  verdicts  of  jurors  on  the  issues  out 
of  chancery  that  are  not  required  by  statute  to  be  submitted  to 
a  jury,  is  that  the  chancellor  may  either  act  upon  such  verdict 
or  disregard  it  and  find  the  issues  himself  as  in  his  own  judg- 
ment, the  weight  of  the  evidence  may  justify. 

Stevens  v.  Shanahan,  160  111.  330. 

If  the  chancellor  make  no  independent  finding,  but  rendered 
his  decree  in  pursuance  of  the  finding  by  the  jury,  and  not 
otherwise,  the  decree  is  pro  forma  and  pro  forma  only,  and  this 
precludes  the  idea  that  the  court  acted  upon  its  own  judgment 
as  to  the  truth  of  the  allegations.  Parties  litigant  are  entitled 
to  the  judgment  of  the  chancellor  and  his  consideration  of  the 
evidence,  notwithstanding  the  verdict  of  a  jury.  So  if  the  de- 
cree is  based  on  the  verdict  of  the  jury  alone  and  not  upon  any 
judgment  of  the  circuit  court,  it  must  follow  that  if  the  finding 
of  the  jury  was  the  result  of  or  was  influenced  by  improper 
evidence  or  by  improper  instructions  given  by  the  court,  the 
decree  should  be  reversed.  The  condition  is  somewhat  anomalous, 
but  the  effect  must  necessarily  be  the  same  as  though  the  decree 
was  based  upon  improper  evidence  or  a  misconception  of  the 
law  applicable.  In  such  case  there  can  be  no  presumption  that 
the  chancellor  acted  upon  proper  evidence  only  and  rejected  that 
which  was  incompetent.  It  then  becomes  necessary  to  examine 
whether  the  trial  court  erred  in  the  admission  of  evidence  or  in 
its  rulings.  Nor  is  this  position  rendered  untenable  by  the  fact 
that  the  appellate  court  may  pass  upon  the  evidence  submitted 
under  the  issues  presented  by  the  pleadings  and  determine  the 
fact  at  issue  and  enter  such  decree  or  direct  the  entry  thereof 
by  the  circuit  court  as  it  shall  find,  from  the  evidence,  pertains 
to  equity  and  good  conscience. 

Guild  V.  Hull,  127  111.  523. 
Camahan  v.  Hamilton,  265  111.  508. 

Where  the  finding  is  clearly  against  the  evidence  the  court  may 
set  it  aside  and  submit  the  issue  to  another  jury  or  render  a  de- 
cree on  the  evidence  heard  on  the  trial  of  the  issue.  Mere  doubt 
as  to  the  preponderance  will  not  be  sufficient.  The  court  must 
feel  that  it  would  be  inequitable  to  render  the  decree  in  accord- 
ance with  the  finding  before  it  will  be  set  aside. 

Smith  V.  Newton,  84  111.   14. 
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Contested  Wills: 

Binding  Force  of  Terdlct 

In  cases  of  contest  of  wills  in  chancery,  the  verdict  of  the  jury 
is  binding  upon  the  chancellor.  It  has  the  same  force  and  effect 
as  a  verdict  at  law.  The  chancellor  may  set  it  aside  and  grant 
a  new  trial  for  cause,  as  in  law  cases,  but  he  may  not  disregard 
it  and  enter  a  decree  non  obstante  veredicto  as  may  be  done  on  a 
feigned  issue  in  general  chancery  practice. 

Aftalion  v.  StaufFer,  284  111.  54. 
Kellan  v.  Kellan,  258  111.  256. 
Louby  V.  Key,  258  III.  558. 
Hurly  V.  Caldwell,  244  111.  448. 
£k>wie  V.  Sutton,  227  111.  183. 
Moyer  v.  Swygart,  125  111.  2fe. 
Entwisle  v.  Merkle,  180  111.  9. 
Bradley  v.  Palmer,  193  111.  15. 
Greene  v.  Greene,  145  111.  264. 
Shevalier  v.  Seager,  121  111.  364. 

And  where  in  such  case  the  verdict  is  not  manifestly  against 
the  weight  of  the  evidence  the  coui4:  is  bound  by  it  in  the  same 
manner  and  to  the  same  extent  as  if  it  were  an  action  at  law. 

Judy  V.  Judy,  261  111.  470. 
Calvert  v.  Carpenter,  96  111.  63. 

The  rule  is  well  settled  that  in  contested  will  cases  the  finding 
of  the  jury  is  conclusive  unless  clearly  against  the  weight  of  the 
evidence,  and  in  this  respect  they  are  put  upon  the  same  footing 
with  cases  at  law. 

Hurley  v.  Caldwell,  244  111.  448. 
Long  V.  Long,  107  111.  210. 
Brownfield  v.  Brownfield,  43  111.  147. 
Meeker  v.  Meeker,  75  111.  260. 
Moyer  v.  Swygart,  125  III.  262. 
Hill  V.  Bahms,  158  111.  314. 
Smith  V.  Henline,  174  111.  184. 

There  may  be  a  motion  for  a  peremptory  instruction  which  will 
save  the  question  on  appeal  as  to  whether  there  is  evidence  fairly 
tending  to  sustain  the  bill. 

Camahan  v.  Hamilton,  265  111.  508. 

Dowie  V.  Sutton,  227  111.  183. 

Purdy  V.  Hall,  134  111.  298. 

Thompson  v.  Bennett,  194  111.  57. 

Woodman  v.  Illinois,  T.  &  S.  Bank,  211  111.  578. 

The  verdict  will  not  be  disturbed  unless  it  is  manifestly  against 

the  weight  of  the  evidence. 

Healea  v.  Keenan,  244  111.  484. 
Piper  V.  Andricks,  209  111.  564. 
Petefish  V.  Becker,  176  111.  448. 
French  v.  French,  215  111.  470. 
Harp  V.  Parr,  168  111.  459. 
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Collateral  Issue: 

— Heirship 

Question  of  heirship  is  not  one  on  which  parties  are  entitled  to 
a  trial  by  jury,  but  might  be  submitted  by  the  chancellor.  The 
verdict  is  advisory  and  he  might  render  decree  non  obstante 
veredicto, 

Prescott  V.  Ayres,  276  111.  242. 
Stone  V.  Salisbury,  209  111.  56. 

Or  capacity  to  sue. 

Stone  V.  Salisbury,  209  111.  56. 

Divorce : 

Binding  Force  of  Terdlct 

Under  the  statute,  either  party  has  a  right  to  have  a  divorce 
heard  by  a  jury,  and  a  jury  trial  has  all  the  incidents  of  a  trial 
at  common  law  and  the  verdict  has  the  same  force  and  effect,  not 
being  merely  advisory  as  in  an  ordinary  chancery  suit. 

Garrett  v.  Garrett,  252  111.  318. 
Berg  V.  Berg,  223  111.  209. 
Lenning  v.  Lenning,  176  111.  180. 
Razor  v.  Razor,  42  App.  504. 

The  presumption  is  in  favor  of  the  verdict  until  it  is  sucess- 

fully  impeached  in  some  mode  provided  by  law. 
Becker  v.  Becker,  79  111.  532. 
Ohman  v.  Ohman,  2;^^  l^i-  (>32. 

Where  the  case  is  tried  by  a  jury,  the  trial  has  all  the  incidents 
of  a  trial  at  common  law,  and  the  verdict  is  not  merely  advisory 
to  the  court  but  has  the  same  force  and  effect  as  a  verdict  at 
common  law.  Where  the  court  has  submitted  certain  issues 
to  the  jury  in  accordance  with  the  chancery  practice,  the  verdict 
is  not  conclusive  as  in  an  action  at  law,  but  merely  advisory,  and 
the  court  may  enter  a  decree  in  opposition  to  the  verdict,  but 
where  the  jury  trial  is  made  a  matter  of  right  by  statute,  the 
verdict  has  the  same  effect  as  at  law  and  the  court  must  render  a 
judgment  in  conformity  with  it,  or  if  not  satisfactory,  may  grant 
a  new  trial. 

Gifford  V.  Gifford,  154  App.  416. 
Lenning  v.  Lenning,  176  111.  180. 

In  a  suit  for  divorce  where  reasonable  minds  can  not  differ 
as  to  the  established  fact  of  a  condonation  of  the  offense  of 
adultery  charged  in  the  bill,  a  peremptory  instruction  to  the 
jury  to  find  in  the  affirmative  on  such  question  does  not  preju- 
dice the  complainer's  right  to  a  trial  by  jury  where  no  other  or 
different  result  of  a  trial  coud  not  be  permitted  to  stand. 

Moorhouse  v.  Moorhouse,  90  App.  401. 

The  general  rule  of  chancery  practice  that  in  the  absence  of 
a  cross  bill  the  complainant  has  a  right  to  dismiss  the  bill  at  any 
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time  before  the  decree  is  entered  does  not  apply  to  chancery 
cases,  the  issues  wherein  the  statute  has  provided  may  be  de- 
termined by  a  jury.  To  grant  a  motion  to  dismiss  a  bill  in 
such  a  case  would  be  equivalent  to  permitting  the  plaintiff  to 
suffer  a  nonsuit.  In  a  chancery  case  where  the  statute  gives 
every  party  a  right  to  have  the  issues  tried  by  a  jury,  a  motion 
to  dismiss  the  bill  without  prejudice  comes  too  late  after  the 
jury  has  retired  to  consider  their  verdict. 

Frankenberg  v.  Frankenberg,  190  App.  444. 

Collateral  Issife: 

— Residence 

Court  need  not  submit  the  question  of  residence  of  a  party 
to  the  jury. 

Way  V.  Way,  64  111.  406. 

— Sanity 

The  better  practice  is  to  cause  issue  of  sanity  to  be  sub- 
mitted to  a  jury  for  an  advisory  verdict,  but  the  court  is  not 
without  jurisdiction  to  hear  and  determine  the  question  without 
a  jury  and  even  upon  verdict  rendered  by  the  jury  the  court 
may  decline  to  accept  the  finding  of  the  jury  and  decide  for 

itself  the  issue  upon  the  evidence  presented  in  the  case. 
Pyott  V.  Pyott,  191  111.  280. 
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POWER  OF  COURT: 

In  General 

The  question  for  what  causes  a  jury,  in  criminal  trials,  may 
be  discharged  before  it  has  returned  its  verdict  into  court,  the 
defendant  not  consenting,  without  the  trial  resulting  as  jeopardy 
in  bar  of  another  trial,  has  frequently  arisen  in  the  courts  and 
the  decisions  thereon  are  not  harmonious.  It  has  never  been 
passed  upon  in  Illinois.  It  is  true  that  by  the  common  law,  as 
well  as  by  our  statute,  it  is  contemplated  that  when  the  jury 
retires  it  shall  be  kept  together  until  a  verdict  is  reached  and 
returned  into  court;  but  it  needs  no  reasoning  to  show  that  this 
theory  of  the  law  can  not  always  be  carried  into  effect  without 
defeating  justice,  and  it  has  long  been  the  settled  law  that, 
without  the  consent  of  the  prisoner,  the  court  has  the  power  to 
discharge  a  jury  before  verdict  "from  necessity,"  and  to  hold 
him  for  another  trial.  On  this  proposition  the  courts  agree. 
The  conflict  has  grown  out  of  a  difference  of  opinion  as  to  what 
fact  or  circumstance  should  be  deemed  to  constitute  a  necessity 
for  such  discharge.  It  has  been  held  that  the  causes  which 
create  the  necessity  must  fall  under  one  of  three  heads,  namely : 
(1)  Where  the  court  is  compelled  by  law  to  be  adjourned  before 
the*  jury  can  agree  upon  a  verdict;  (2)  where  the  prisoner  by 
his  own  misconduct  places  it  out  of  the  power  of  the  jury  to 
investigate  his  case  correctly,  thereby  obtaining  an  unfair  ad- 
vantage of  the  state,  or  is  himself,  by  the  visitation  of  provi- 
dence, prevented  from  being  able  to  attend  to  his  trial;  and  (3) 
where  there  is  no  possibility  for  the  jury  to  agree  upon  and 
return  a  verdict. 

The  general  rule  is,  that  the  jury  must  be  kept  together  from 
the  time  they  are  first  charged  with  the  prisoner  or  defendant 
until  they  deliver  their  verdict, .  unless  the  prisoner  consents  to 
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their  being  discharged,  or  for  causes  occurring  in  which  the 
judge,  from  necessity,  is  obliged  to  discharge  them.  If  they 
can  not  agree  upon  their  verdict,  and  they  appear  not  likely  to 
do  so,  the  judge,  chairman  or  recorder,  in  the  exercise  of  his 
discretion,  may  discharge  them  as  soon  as  it  becomes  a  matter 
of  necessity,  of  which  he  is  the  judge,  and  he  usually  discharges 
them  after  they  have  been  one  night  locked  up  in  the  jury  room, 
deliberating  on  their  verdict. 

The  law  has  invested  courts  of  justice  with  the  authority  to 
discharge  a  jury  from  giving  any  verdict,  whenever,  if  in  their 
opinion,  taking  all  the  circumstances  into  consideration,  there  is 
a  manifest  necessity  for  the  act  or  the  ends  of  public  justice 
would  otherwise  be  defeated. 

Dreyer  v.  People,  i88  111.  40. 
Stone  V.  People,  3  111.  326. 

End  of  Term 

It  is  the  practice  to  hold  jurors  when  once  a  trial  has  l>egun, 

from  one  term  to  another  until  the  trial  is  concluded.    The  jury 

is  not  required  to  be  discharged  if  they  have  not  returned  their 

verdict  on  last  day  of  term  and  the  fact  that  a  jury  retires  at 

one  term  and  renders  its  verdict  at  another  does  not  invalidate 

such  verdict. 

Weske  v.  Chicago  Union  Trac.  Co.,  117  App.  298. 

Inability  to  Agree: 
Discretion  of  Court 

The  control  of  the  jury  as  to  length  of  time  for  delil^eration 

is  a  matter  within  the  sound  discretion  of  the  trial  court. 
Jeffery  v.  Robins,  73  App.  353. 

It  is  not  a  matter  of  the  judgment  of  the  jury. 

White  V.  Martin,  3  111.  69. 

There  is  no  rule  of  law  governing  the  time  the  court  may 
detain  a  iurv  to  consider  of  their  verdict. 

•  •  ^^  ^^  ^^ 

Chicago  City  Ry.  Co.  v.  Shrevc,  128  App.  462. 
Chicago  City  Ry.  Co.  v.  Shreve,  226  111.  530. 

The  discharge  of  a  jury  in  a  criminal  case  without  agreeing 

on  a  verdict  is  a  matter  resting  in  the  sound  discretion  of  the 

court  in  which  the  trial  is  had. 
Dreyer  v.  People,  188  111.  40. 

That  wrong  may  result  sometimes  from  the  too  hasty  dis- 
charge of  a  jury  is  true:  but  to  require  the  holding  of  a  jury 
together  from  day  to  day,  after  they  have  had  a  reasonable 
time  for  deliberation  and  failed  to  return  a  verdict,  and  after  the 
court  is  convinced  that  they  will  not  agree  except  under  duress  of 
being  confined  until  the  end  of  the  term,  or  longer  (as  might  he 
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done  under  our  statute),  would  be  little  less  impracticable  and 

unreasonable,  not  to  say  absurd,  than  the  old  rule,  which,  in 

cases  affecting  life  or  member,  forbade  the  discharge  of  the  jury 

for  any  cause  until  it  had  returned  a  verdict.    Every  judge  who 

has  presided  over  criminal  trials  knows  that  cases  are  often 

submitted  to  juries  upon  which  intelligent  men  can  not  honestly 

avoid  disagreement  on  the  question  of  guilt  or  innocence.     To 

compel  consent  to  a  verdict  under  such  circumstances,  under 

penalty  of  being  confined  for  days,  weeks  or  possibly  months, 

would  shock  the  sense  of  justice  and  often  result  in  dishonest 

and  unjust  acquittals  or  convictions. 
Dreyer  v.  People,  i88  111.  40. 
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Order,  473 
Waiver,  473 


700  INDEX 

[REFERENCES  ARE  TO  PAGES] 

ARGUMENT  OF   VOl^SEh -Continued 

Interruption,  474 

Presumption,  474 

Power  of  court,  475 

Duty  of  court,  475 

Objection  of  counsel,  476 
Propriety  of  argument  and  particular  statements,  477 

Latitude,  477 

Confined  to  record,  479 

Use  of  pleadings,  480 

Personal  knowledge,  481 

Personal  belief  in,  481 

Reading  law,  483 

Manner  of  defense,  484 

Former  trials  and  proceedings,  484 

Matters  of  procedure,  485 

Comments  on  objections,  486 

Refusal  to  direct  verdict,  486 

Comments  on  instructions,  486 

Rights  on  appeal,  488 

Comments  outside  the  evidence,  488 

Comments  on  excluded  matter,  489 

Comments  on  evidence,  490 

Assuming  truth  of  evidence,  491 

Comments  on  parties,  491 

Comments  on  witnesses,  493 

Adversary  counsel,  496 

Failure  to  testify,  496 

Failure  to  call  witness,  500 

Suppression  of  evidence,  501 

Flight  of  co-defendant,  501 

Urging  conviction,  501 

Illustration  and  reference  to  historic  cases,  501 

Local  cases,  502 

Approval  of  public,  502 

Personal  knowledge  of  juror,  502 

Excusal  of  juror,  503 

Addressing  juror  by  name,  503 

Requests  as  to  memoranda,  503 

Pencil  diagram,  503 

Stenographic  report,  503 

Newspaper  article,  504 

Passion  and  prejudice,  504 

Inflammatory  statements,  ^O.'^ 

Abuse,  507 

Corporations,  508 

Insurance,  509 

Domestic  relations,  509 

Experts,  510 


j 


INDEX  701 


[REFERENCES  ARE  TO   PAGES] 

ARGIHEM'  OF  VOVSSEL ^CoJitinued 
Financial  standing  of  parties,  5i0 
Damages,  511 

Comments  on  the  law,  513 
Special  Interrogatories,  515 
Retaliatory  remarks,  515 
Civil,  515 
Criminal,  516 

ARTICLES   IJT  JURY   R003I 

Exhibits  in  evidence,  418 
Photographs,  418 
Magnifying  glass,  419 

ASSAULT 

Form  of  verdict 

Assault  with  intent,  651 

Assault  with  deadly  weapon,  650 

ASSEXT 

V/ant  of.  to  verdict,  676 

ASSESSMENT   OF    I)A3IA<iES 

On  default 

Right  of  jury  trial,  40.  41 

Assessment  by  clerk,  42 

Assessment  by  court,  42 

One  defendant  defaulted,  42 

Failure  to  demand  jury  trial,  82 

Municipal  court,  87 

Plea  in  abatement,  duty  of  jury,  631 

Plea  in  abatement,  swearing  jury,  288 
Bond  for  costs,  38 

ASSIGNMENT 

Right  of  trial  by  jury,  35 
Of  counsel  for  accused,  118 

ASSISTING   PROSECUTION 

Private  counsel,  120 

ASSOCIATION 

Member  of,  as  ground  for  challenge.  242 
Associations  of  jurors  after  selections,  561 

ASSIMPTION   OF   FACT 

Cross-examination,  346 
Hypothetical  questions,  354 

ATTACHMENT 

Right  of  trial  by  jury,  36 
Separate  trial,  161 


70-  INDEX 

[REFERENCES  ARE  TO   PAGES] 

ATTENDANCE  OF  JURY 

Duty  of  clerk,  169 
Duty  of  sheriff,  170 
Juror  not  appearing,  176 
Of  regular  panel,  176 
Drawing  and  summoning  jury 
In  general,  163 

ATTENDANCE  ON   TRIALS 

Judge,  99 

ATTORNEY 

Right  to  waive  trial  by  jury,  67 

For  accused,  117 

Assisting  prosecution,  120 

Relation  to  juror,  243 

Opening  statement  to  Jury,  293 

Stipulations  of,  308 

Right  to  open  and  close  argument,  459 

Argument  in  general,  469 

Admonishing  by  court,  108 

Witness  can  not  be  cross-examined  as  to  statements  made  to  his 

own  counsel,  401 
Right  when  Jury  are  further  instructed,  537 
May  admit  facts  on  trial,  308 
Decorum  at  trial,  475 
Can  not  act  as  judge,  100 
Right  of  trial  by  jury 

Fees  in  eminent  domain,  52 

Fees — Lien,  37 

Proceedings  to  disbar,  44 

B 

BAD  CHARACTER 

Impeachment  of  witness,  368,  374 

BAD  COUNT 

Verdict 

Declaration,  640 
Indictment,  646 

BADGERING  WITNESS,  894 

BAILIFF 

Power  to  summon  talesmen.  176 

Conduct  in  general,  547 

Misconduct  during  deliberations  of  jury,  675 

Swearing 

Duty  of  court,  544 

Failure  to  swear  officer,  586 
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BANKRUPTCT 

Defense  personal  to  joint  defendant,  683 

BASTARDY 

Right  of  trial  by  Jury,  37 
Waiver  of  right  to  Jury  trial,  70 
Profert  of  child,  410 
Form  of  verdict,  657 

B£D  AND  CLOTHING 

As  exhibit,  415 

BET  PENDING 

Disqualifies  Juror,  245 

BUS  OF  JUROR 

In  general,  245 
Knowledge  of  party,  247 
Examining  witnesses,  248 
Prejudice  against  stranger  to  suit,  248 
Leaning  toward  one  party,  248 

BIAS  OF  WITNESS 

Cross-examination,  390,  393,  399 

BILL  AND  ANSWER  IN  CHANCERY 

Admissions  in  pleadings,  299,  301 

BILL  OF   DISCOVERY 

Privilege  of  defendant,  376 

BILL   OF   PARTICULARS 

Civil  actions,  146 

Purpose,  146 

Right  to,  146 

How  obtained,  148 

Requisites  and  sufficiency,  148 

Scope  and  effect,  149 

Amendment,  150 

Variance,  150 

Reading  to  Jury,  151 

Taken  by  Jury,  151 

Not  part  of  record,  151 
Criminal  trials,  151 

Object,  151 

Right  to,  151 

Requisites  and  sufficiency,  154 

Scope  and  effect,  154 

Reading  to  Jury,  155 

Taken  by  Jury,  155 

Instructions  to  Jury,  155 
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BILL  TO  ( ONTEST   ^VILL 

Right  of  trial  by  jury.  62 
Waiver  of  jury,  69 
Effect  of  verdict,  687 

BILL   TO   FORECLOSE    MORTGAliE 

Right  of  trial  by  jury,  37 

BILL   TO   QUIET   TITLE 

Right  of  trial  by  jury.  37 

BOND  FOR  COSTS 

Assessment  of  damages 

Right  of  trial  by  jury,  38 

BOOKS 

Reading  from,  criminal  action.  483 

BRANCH   COURTS 

Discharge  of  excess  jurors,  172 
Summoning  jurors  for,  180 

BREAKING  PANEL 

Examination  by  party,  228 

BROWBEATING  WITNESS 

Error  to  permit,  394 

BURGLARY 

Sufficiency  of  verdict,  645 

BUR?iT   RECORDS 

Right  of  trial  by  jury,  38 

BUSINESS 

Of  juror,  inquiry,  274 


c 


CALCULATIONS 

Memoranda  by  jury,  575 
Voluminous  records,  364 

CALLING  WITNESS 

Right  of  judge,  104 

CAPITAL  CASES 

Separation  of  jury.  543,  569,  581,  582 

CAPITAL  PUNISHMENT 

Prejudice  of  talesman,  260 

CAUSE   FOR   CHALLENGE 

See  Challenges  for  Cause  and  Subjects  of  Inquiry;  Challenge  to  the 
Array 
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CHALLENGES  FOR  CAUSE  AND  SUBJECTS  OF  INQUIRY 

See  Selection  of  Trial  Jury;  Challenge  to  the  Array 
Knowledge  or  opinion  as  to  case,  231 

Opinion  as  ground  of  challenge  in  general,  231 

Nature  of  opinions,  231 

Source  of  knowledge  upon  which  based,  236 

Expression  of  opinion,  238 

Determination  of  competency,  239 

Age,  241 

Alienage,  242 

Association,  242 
Attorney's  relation  to  juror,  243 
Bet  pending,  245 
Bias,  246 

In  general,  245 

Knowledge  of  party,  247 

Facts  subsequently  appearing,  248 

Examining  witnesses,  248 

Prejudice  against  stranger  to  suit,  248 

Leaning  toward  one  party,  248 
Conscientious  scruples,  249 
Conviction  of  infamous  crime,  249 
Corporator,  249 
Current  report,  250 
Conversation  with  witness,  250 
Damages,  250 
English  language,  250 
Evidence  at  former  trial  or  proceeding,  251 
Exemption,  251 
Freeholders,  251 

In  general,  251 

Eminent  domain  proceedings,  251 
Inhabitants  of  municipal  litigant,  253 

Sanitary  district,  253 

Counties,  253 

Towns,  253 
Illiteracy,  254 
Impartiality,  254 
Insurance,  255 
Interest,  258 
Irregular  calling,  258 
Mental  capacity,  258 
Misapprehension  of  facts,  259 
Party  to  suit  pending,  259 
Pecuniary  interest,  259 
Physical  incapacity,  260 
Prejudice,  260 

45 
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CHALLENGES  FOR  CAISE  AND  SUBJECTg  OF  I^QVlfiY —Continued 

Against  capital  punishment,  260 

Against  circumstantial  evidence,  260 

Against  corporations,  261 

Against  crime,  261 

Against  party's  business,  265 

Race  prejudice,  265 
Property,  265 
Relationship,  265 
Secret  society,  265 
Seeking  to  be  juror,  265 
Service  previously,  266 

Service  within  one  year,  266 

Service  involving  same  facts,  267 
Sex,  268 

Society  for  suppression  of  crime,  268 
Sympathy,  269 
Vicinage,  269 

Right  of  accused,  269 
Qualification,  177 

CHALLENGE  TO   THE   ABRAT 

In  general,  205 

Defined,  205 

Panel  defined,  205 

Cause  affecting  panel,  206 

Burden  of  proof,  206 

How  proof  made,  206 

Necessity  of  full  panel,  206 
Time  of  making,  207 

Must  be  made  in  apt  time,  207 

Before  challenge  to  the  polls,  207 

Before  formation  of  jury,  207 

Before  swearing  of  jury,  207 

After  verdict,  207 
Grounds  of  challenge,  208 

Illegality  of  panel,  208 

Jury  list,  209 

Waiver,  210 
Effect  of  sustaining  challenge,  210 
Injury  must  be  shown,  210 

CHANCE    YERDICT,   676 

CHANCERY 

Right  of  trial  by  jury 
Statute,  17 

Constitutional  provision  does  not  extend  to  equity,  17 
Jury  trial  not  matter  of  right,  18 
Discretion  of  court,  18 
Waiver,  18 
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{HA^VEftY— Continued 

Court  not  required  to  submit  to  Jury,  19 

Depends  on  form  of  action,  19 

Right  can  not  be  taken  away  by  transfer  to,  19 

Presumption  allowance  on  demand,  19 

Proof  required,  19 

Motion  to  submit.  20 

When  may  be  submitted,  20 

Time  to  submit,  20 

Bill  to  foreclose  mortgage,  37 

Bill  to  quiet  title,  37 

Burnt  records,  38 

Dissolution  of  corporation,  40 

Divorce,  44 

Dower,  45 

Insanity  issue,  54 

Will  contest,  54,  62 

Partnership  accounting,  58 

Partition,  59 

Separate  maintenance,  60 
Waiver  and  loss  of  right  of  trial  by  jury 

Will  contest,  69 

Divorce,  69 

Implied,  84 
Admissions  in  pleadings,  299 
Former  pleadings,  301 
Bill  of  discovery,  privilege  of  witness,  376 
Directing  verdict 

In  general,  446 

Contest  of  will,  447 
Right  to  open  and  close  argument,  463 
Effect  of  verdict 

Feigned  issue,  684 

Contested  wills,  687 

Divorce,  688 

CHAJTGE   OF  IS9UE 

Waiver  of  Jury  trial  not  applicable,  91 

CHARACTER 

Impeachment  of  witness,  368 

CHARGE   TO  JURY 

See  Instructions,  676 

CHATTELS 

As  exhibits,  413 

CHFLD 

See  Minors;  Dependent  child 
Leading  questions  to,  850 


708  INDEX 

[REFERENCES  ARE  TO  PAGES] 

CIRCUMSTANTIAL  ETIDENCE 

Defined,  306 

Prejudice  of  Juror  against,  260 

CITATION  TO   EXECUTOR  OR   ADMINISTRATOR 

Right  of  trial  by  Jury,  32 

CITF  COURTS 

Drawing  and  summoning  Jurors,  181 

CIVIL   RIGHTS 

Right  of  trial  by  Jury,  38 

CIYIL   SERVICE   ACT 

Right  of  trial  by  Jury,  39 

CLAIM   AGAINST   ESTATE 

See  County  Court 

Waiver  of  trial  by  Jury,  34 

Summoning  Jury,  183 

CLERICAL  ERROR 

Will  not  vitiate  general  verdict,  650 
Amendment  on  affidavit,  679 
Amendment  in  general,  663 

CLERK 

Duty  drawing  Jury,  167,  169,  176 

Assessment  of  damages  by,  42 

Calculation  of  interest  from  finding  of  verdict,  631,  632 

CO-DEFENDANTS 

See  Joint  Defendants 

COLLATERAL  FACTS 

Limiting  number  of  witnesses,  333 
Cross-examination  bringing  out,  392 

COMBINED   DRAINAGE 

Right  of  trial  by  Jury,  49 

COMMENTS  OF  JUDGE 

Opinion  on  facts,  110 

On  witnesses,  111 

On  nature  of  evidence,  112 

Remarks  to  witness,  113 

On  matters  of  law,  114 

Admonishing  accused,  114 

Remarks  to  another  Jury,  115 

Remarks  to  counsel,  115 

Hastening  verdict,  116 

Complaint  of  consumption  of  time,  116 
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COMMENTS   OF   JUR0B8,  566 

COMMENTS   ON   THE   LAW 

Argument  of  counsel,  513 

COMMENTS  OUTSIDE  THE   EVIDENCE 

&y  attorney  In  argument,  488 

COMMON  LAW 

Right  of  trial  by  jury,  11 

COMMUNICATIONS  OF  JURORS,  554 
COMPROMISE  VERDICT,  676 

COMPUTATION 

Of  attorney  in  argument,  503 

CONCEALED  ASSETS   AND   INVENTORIES 

Right  of  trial  by  Jury,  32 

CONCLUSIONS  OF  WITNESS 

Question  calling  for,  347 

CONDEMNATION  PROCEEDINGS 

See  Eminent  Domain 

CONDITIONAL  ADMISSION  OF   EVIDENCE,  319 

CONDUCT  OF  JUDGE 

In  general,  109 
Opinion  on  facts,  110 
Comments  on  witnesses,  111 
Comments  on  nature  of  evidence,  112 
Remarks  to  witness,  113 
Remarks  on  law,  114 
Admonishing  jury,  542 
Admonishing  accused,  114 

• 

Remarks  to  another  jury,  115 
Remarks  to  counsel,  115 
Comments  hastening  verdict,  116 
Complaint  of  consumption  of  time,  116 
Objections  and  exceptions,  116 
Can  not  be  shown  by  affidavits,  116 
Absence  during  argument,  101 

CONDUCT   OF   JURY 

Custody  and  conduct  of  jury,  542 

CONFESSION  AND  AVOIDANCE 

Plea 

Right  to  open  and  close,  462 
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CONF£SSIO]«    OF  JUDOMEIfT 

Waiver  of  jury  trial,  85 

Jury  trial  after  vacating,  28,  93 

CONFIDENCE    GAME 

Bill  of  particulars,  152 

CONSCIENTIOUS  SCRUPLES 

Cause  for  challenge,  249 

CONSENT 

To  verdict,  want  of 

Affidavits  of  jurors  to  show,  676 

CONSERYATOR 

Appointment  of 

Right  of  jury  trial,  57 
Citation  to  account,  31 

CONSPIRACY 

Bill  of  particulars,  152 
Form  of  verdict,  651 

CONSTITUTION 

Right  of  trial  by  jury,  10 
Right  of  accused  to  counsel,  118 

CONSTRUCTION  OF   YERDICTS 

Civil,  654 

In  general,  654 

Intent,  655 

In  light  of  pleadings,  655 

Notes  of  judge,  655 

Verdicts  for  plaintiff,  655 

As  including  defendants,  655 

Effect  of  silence  as  to  a  defendant,  656 

Specifying  counts,  656 

By  appellate  court,  656 

CONTEMPT 

Right  of  trial  by  jury,  23 

Statutory  provision  not  applicable,  76 

CONTRACT 

Consolidation  of  causes,  161 

CONTRADICTION  OF  >YITNESS,  365 
CONTRADICTORY   STATEMENTS,  367 

CONVERSATION 

Cross-examination  relating  to  part,  390 

Whole  of,  401 

With  witness  as  cause  for  challenge,  250 
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(ONYICTION   OF   INFAMOUS   CRIME 

Ground  of  challenge,  249 

COPY 

Of  memorandum,  363 

COPY   OF  INDICTMENT,  LIST  OF  JUR0R8  AND   WITNESSES 

Right,  197 

Statute,  197 

Copy  of  indictment,  198 

List  of  Jurors,  198 

List  of  witnesses,  199  . 

Time,  199 

Waiver,  199 
Indorsement  of  witnesses  and  restrictions,  200    • 

Indorsement  on  indictment,  200 

Witnesses  examined  at  trial,  201 

CORONER'S   INQUEST 

Trial  by  jury,  39 
Privilege  of  witness,  376 

CORPORATE   AUTHORITIES   ASSESSED 

Right  of  trial  by  jury,  48 

CORPORATE   NAME 

False  use  of 

Form  of  verdict,  651 

CORPORATION 

Dissolution 

Right  of  trial  by  jury,  40 
Indebtedness,  enforcing  in  chancery 

Right  of  trial  by  jury,  40 
Prejudice  of  juror  against,  261 
Abuse  in  argument,  508 

CORPORATOR 

As  ground  for  challenge,  249 

COUNSEL 

See  Attorneys 
For  accused,  117 

Rule  at  common  law,  117 

Constitutional  right,  118 

Assignment  by  court,  118 
In  aid  of  prosecution,  120 

Not  a  matter  of  right,  120 

Power  to  permit,  120 

Discretion  of  court,  120 
Right  to  examine  jurors,  220 
Relation  to  juror  as  ground  of  challenge,  243 
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COUNTER  AFFIDAVITS 

To  sustain  verdict,  678 

COUNTS 

Verdicts  as  to  different  counts 
Civil,  639 
Crtminal,  646 

COUNTY    COURTS 

See  Probate  Courts;  Administration 
Right  of  trial  by  Jury,  26 

Sitting  in  probate,  27,  34 

Dependent  and  delinquent  children,  43 
Waiver  of  right  of  trial  by  Jury,  66,  76 
Receiving  plea  of-  guilty  at  probate  term,  78 
Drawing  and  summoning  Jury,  law  term,  181 
Common-law  powers  to  impanel  Jury,  182 
Default  of  officers,  182 
Impaneling  at  probate  term,  183 
Trial  of  right  of  property,  185 
Peremptory  challenges,  277 
Instruction  to  Jury,  622 

COURT 

See  Judge 

Form  of  verdict  furnished  by,  659 

CREDIBILITT   OF   WITNESSES 

Court  should  not  intimate  opinion,  111 
Assailing  by  attorney  in  argument,  494 
Accused,  379 
On  motion  to  direct  verdict,  455 

CRIMINAL  COURT  OF  COOK  COUNTY 

Drawing  and  summoning  Jurors  for,  180 

CRIMINATING   DOCUMENTS,  875 

CROSS-EXAMINATION 

Right  to  cross-examine,  387 

Separate  defenses,  387 

By  party  offering  no  proof,  387 

By  defaulted  party,  388 

By  party  calling  witness,  367,  388 

Where  deposition  taken,  388 

Direct  irrelevant,  388 

Leading  questions 

Generally,  352 

Witnesses  called  by  court,  352 
Opening  defense,  323 
Of  witness  called  by  court,  386 
Re-calling  witness,  335 
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CROSS-EXAMINATION  --Continued 

Witness  examined  hypothetically,  359»  400 

Expert,  400 

Statements  made  to  counsel,  400 

Should  be  limited  to  matters  in  chief,  388 

Single  fact  proved  on  direct,  389 

Part  of  conversation,  390 

Part  of  examiner's  own  case,  389 

Making  witness  his  own,  390 

Purpose  of  cross-examination,  391 

Matters  foreign  to  issue,  391 

Bringing  out  collateral  facts,  392 

Drawing  out  incompetent  evidence,  392 

Latitude 

Great  latitude  allowed,  396 

Discretion  of  court,  397 

All  matters  brought  out  In  chief,  398 

Questions  testing  truth  of  direct,  398 

Criminal  cases,  398 

Party  to  suit,  398 

Hostile  witnesses,  399 

Active  partisans,  400 

Interested  witnesses,  400 
Counsel  should  ask  questions,  not  state  facts,  394 
Degrading  or  humiliating  witness,  394 
Browbeating  witness,  394 
Affecting  standing  of  witness,  395 
Occupation,  396 
Interest  of  witness 

Gen  rally.  396 

Relationship,  396 

Financial,  396 
Drunkenness  of  witness,  396 
Defense  not  relied  on  in  pleadings,  392 
Opening  defense,  392 
Repetition,  393 

Awakening  conscience  and  refreshing  memory,  393 
111  will  or  hostile  feeling,  394 
Accused,  378 
States  attorney,  cross-examining  own  witness,  388 

CURRENT  REPORT 

Jurors  opinion  from,  250 

CUSTODY  AND  CONDUCT  OF  JURY 

Power  and  duty  of  court,  542 
Custodian 

Necessity  of,  542 

Rule  at  common  law,  542 

Criminal  actions,  542 
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CUSTODY   AND   (ODLCT   OF   JURY— Contrnwed 

Returning  in  charge  of  sworn  officer,  544 

Civil  actions,  544 

Who  may  he  custodian,  545 
Oath  of  custodian 

Necessity  of  oath  in  criminal  action,  545 

Form  of  oath,  545 

When  oath  administered,  545 

Omission  of  oath,  546 

Waiver  of  oath,  546,  586 

Record,  547 
Conduct  of  officer,  547 

Presumption,  547 

Keeping  Jury  in  private  place,  548 

Presence  of  officer  in  jury  room,  548 

Statement  of  officers  to  Jurors,  550 
Conduct  of  jury 

In  general,  552 

Presumptions,  553 

Burden  of  proof,  553 

Communications  with  outsiders,  554 

With  witnesses,  556 

With  prevailing  party,  556 

With  counsel,  556 

With  trial  Judge.  557 

R^^frcshments  for  jury,  558 

By  order  of  court,  558 

By  parties,  558 

Customary  civility,  560 

Intoxicating  liquors,  560 

Associatioft  of  Juror,  561 

In  general,  561 

With  counsel,  561 

Party  to  the  suit,  563 

In  public  place,  564 

Illness  of  Juror,  564 

Juror  may  be  discharged,  564 

Suspension  of  trial,  564 

May  permit  juror  to  lie  down,  564 

Jury  suspending  deliberations,  565 

Medical  attention,  565 

Sleeping  juror,  565 

Must  be  prejudicial,  565 

Waiver,  566 

Comments  of  Jurors,  566 

At  trial,  566 

During  separation,  566 

Examination  of  witnesses,  567 

Misconduct  and  objections  thereto,  668 
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CUSTODY   AND  CODUCT  OF  JURY— ConhViuecf 
Participation  in,  568 
Induced  by  party,  568 
Misconduct  after  agreement,  568 
Knowledge  of  counsel,  568 
Waiver  of  objections,  569 
Proper  practice,  570 
Punishment,  570 
Evidence  out  of  court,  570 
In  general,  570 
Visiting  scene  of  crime,  571 
Experiments,  571 
Inspection  of  articles,  571 
Affidavits  of  Jurors,  571 
Documents  in  jury  room,  572 
Papers  admitted  in  evidence,  572 
Documents  not  in  evidence,  574 
Papers  partly  in  evidence,  575 
Notes  by  jurors,  575 
Depositions,  575 
Newspapers,  576 
Pleadings,  577 

Record  in  former  proceedings,  579 
Articles  in  jury  room,  580 
Separation  of  jury,  580 

Criminal  action,  separation  generally  allowed,  581 

Capital  cases,  543,  580,  582 

Separation  without  prejudice,  581 

Record  as  to  separation,  584 

Manner  and  purpose  of  separation,  584 

Separation  in  charge  of  officer,  585 

Effect  of  separation,  59  i 

Remedy  for  improper  separation,  591 

Separation  in  civil  action,  592 

In  general,  592 

Discretion  of  court,  592 

Individual  jurors,  592 

After  instruction,  593 

After  verdict,  594 

Absence  of  order  or  stipulation,  596 

Discharge  of  jury,  597 

Objections,  597 

Sealed  verdicts,  561 

Impeaching  verdicts.  672 

D 
DAHAGE 

See  Assessment  of  Damages 

Verdict  on  inquisition  after  default,  641 

Inquiring  of  juror  as  to  opinion,  250 
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DAMAGES  —Continued 

Argument  of  counsel  as  to  amount,  511 
Assessment  of  damages 

Demand  of  Jury  trial,  80 

Cost  bond,  38 
Limiting  number  of  witnesses,  334 
Right  to  open  and  close  argument,  464 

DEADLY  WEAFOir 

Assault  with,  verdict,  650 

DEAF  WITNE88 

Leading  questions,  860 

DECLARATION 

Bill  of  particulars 

Does  not  aid,  150 
Verdicts 

One  count,  different  cause  of  action,  639 

Several  counts  same  cause,  639 

Specification  as  to  counts,  639 

Confusion  of  counts,  639 

One  good  count,  639 

Where  any  defective  counts,  640 

Misjoinder  of  counts,  641 

Motion  to  instruct  does  not  question  sufficiency,  447 

DECREE 

Not  a  debt,  22 

DEFAULT 

Assessment  of  damages 

Right  of  jury  trial,  40,  41,  42 

Oath  of  jury,  289 
Right  to  cross-examine  on  default,  388 
Affidavit  of  merits  stricken,  41 
Affidavit  of  merits  amended,  22 

DEFAULT   JUDGMENT   STATED 

Verdict  of  jury,  631 

DEFECTIVE    VERDICT 

In  substance,  666 
Amendment  in  general,  663 

DEFENDANT 

Accused  as  witness,  378 

Denouncing  defendant  in  argument,  492 

Presence  of,  125 

Furnishing  copy  of  indictment,  etc.,  197 

Verdict  for,  where  liability  Joint,  655 

Finding  guilty  where  separate  trial,  647 
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D£FllfITIOII8 

Petit  Jury,  1 

Vicinage,  2 

ImiMmeliiig  Jury,  6 

Jury  necessary  i>art  of  court,  73 

ClrcumBtantlal  eTidence*  806 

Judge,  98 

Panel,  172,  176 

Peremptory  challenges,  271 

Challenge  to  array,  205 

Full  panel,  205 

Nonsuit,  427 

Motion  to  direct  verdict,  450 

Instructions,  518 

Giving  instruction,  518 

Circumstantial  evidence,  306 

Rebuttal  evidence,  324 

Verdicts  in  general,  619 

General  verdict,  625  i 

Special  verdicts,  628 

Special  interrogatories,  621 

Polling  Jury,  679 

D£FIIfITION  AND  NATURE  OF  JUBT 

Defined,  1 

Element  of  tribunal,  1 
Design  and  purpose,  2 
Vicinage,  2 
Number,  3 

Common  law,  3 

Constitution,  3 

Limit.  3 

Waiver,  3 

Statutory  tribunal,  4 

Justice  courts,  4 

Appeal  from  minor  Jurisdiction,  5 
Impaneling,  5 

DEGRADING  OR  HUMILIATING  WITNESS,  894,  395 

DELEGATION   OF   POWER 

By  Judge,  100 

DELIRERATION  OF  JURY 

Mode 

Secret,  627 

Coercion,  627 

Method  of  reasoning,  627 

Verdict  without  retiring,  627 

Impeaching  verdict,  672 

Grounds  of  verdict,  674 
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DELIBERATION  OF  KRY— Continued 
Statements  of  juror,  675 
Unfair  juror,  675 
Consent  to  verdict,  676 
Quotient  verdict,  676 
Polling  jury,  678,  679 
Time  of  deliberation,  691 

DEMAND 

Of  jury  trial 

Assessment  of  damages,  80 
Failure,  implied  waiver,  81 
Municipal  court,  28 

DEMEANOR   OF   WITNESS 

As  affecting  credibility,  368 

DEMONSTRATIVE   ETIDENCE 

Exhibits,  409 

Physical  examination,  421 

DEMURRER  TO  ETIDBNCE   AND   MOTION   TO   EXCLUDE 

Demurrer  to  evidence,  437 

Office  of  demurrer,  437 

Who  may  demur,  438 

Form  of  demurrer,  438 

Joinder  by  adverse  party,  440 

Effect  of  demurrer,  441 
Motion  to  exclude  evidence,  443 

Operates  as  demurrer,  443 

No  evidence  on  material  issue,  443 

E>vldence  tending  to  prove,  443 

Court  can  not  weigh  evidence,  444 

Practice  not  approved,  444 
Waiver,  444 

DENTISTS 

Exemption  from  jury  service,  195 

DEPENDENT  AND  DELINQUENT  CHILDREN 

Right  of  jury  trial,  43 
Summoning  jury,  186 

DEPORTMENT   AND  DEMEANOR  OF  WITNESS,  367 

DEPOSITIONS 

Admissible  to  impeach  witness,  360 
Right  to  cross-examine  after  taking,  388 
In  foreign  language,  407 
Contradiction  of  pleading,  301 

DESIGN   AND   PURPOSE 

Petit  jury,  2 
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DESTRUCTION   OF   GAMING  INSTBUMENTS 

Right  of  trial  by  Jury,  52 

DUGRAM 

As  aid  in  argument,  503 

DIRECT  EXAMINATION 

Scope,  386 

Leading  questions,  349 
Cross-examination,  when  irrelevant,  388 
Cross-examination  in  general,  398 

DIRECTING   TERDICT 

Action  at  law 

In  general,  447 
For  the  defendant,  447 
For  the  plaintiff,  448 

No  evidence  to  support  particular  count,  449 
Not  governed  by  demurrer,  449 
The  motion  to  direct 

Defined,  450 

Form  of  motion,  451 

Instruction  to  accompany  motion,  451 
When  motion  may  be  made,  451 
When  waived,  451 

By  both  parties  does  not  waive  trial  by  jury,  452 
How  considered 

In  general,  452 

Opposing  evidence  taken  as  true,  453 

Evidence  not  weighed,  454 

Conflicting  evidence,  454 

Credibility  of  witnesses,  455 

PlaintifT  entitled  to  benefit  of  all  evidence,  455 
How  considered 

No  evidence  on  essential  fact,  455 

Evidence  insufficient  to  support,  455 

Scintilla  rule,  456 
To  correct  in  criminal  case,  22 
Motion  to  direct  does  not  waive  trial  by  jury,  85 
On  opening  statement  of  counsel,  297 
Re-opening  case  after  motion,  338 
Where  two  defendants,  641 
Criminal  action,  445 
In  chancery,  446 
Contest  of  will,  447 

DISAGREEMENT   OF   JURY 

Discharge  of  jury,  691 

DISBARMENT 

Right  of  jury  trial,  44 
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DISCHARGE   IN  BANKRUPTCY 

Personal  defense,  683 

DISCHARGE  OF  INDIVIDUAL  JUROR,  282 

DISCHARGE  OF  JURY 

Power  of  court,  691 
In  general,  691 
End  of  term,  692 
Inability  to  agree,  692 

DISCOYERT,  BILL  OF 

Privilege  of  defendant,  376 

DISCREDITING  OWN  WITNESS 

Right  of  party 

In  general,  364 

Adversary,  366 

Witness  party  compelled  to  call,  366 

Incidental  Impeachment,  367 

DISGRACE 

As  affecting  privilege  of  witness,  375 

DISOBEDIENCE 

Of  witness 

Order  of  exclusion,  329 

DISQUALIFICATION  OF  JUROR 

See  Challenges   for  Cause  and   Subjects  of  Inquiry;    Exemptions; 
Challenges  to  the  Array;  Exclusion  and  Substitution  of  Juror. 

DISSENT 

Of  jury  on  presentation  of  verdict,  595,  671 

DISTRICTS 

Limits,  14 

DIYORCE 

Right  of  Jury  trial,  44 
Waiver  of  Jury  trial,  69 
EflTect  of  verdict,  688 

DOCUMENTS  FOR  THE  JURY 

Documents  in  evidence,  599 

Papers  original  evidence,  599 

Other  writings,  602 
Pleadings,  604 

Power  of  court,  604  ; 

Practice  not  approved,  604 

Eliminated  counts,  606 

Claim  against  estate,  606  i 

Bill  of  particulars,  606 

In  Jury  room,  572  '  i         ■ 
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DOCUMENTARY  EVIDENCE 

Reception,  310 

Form  of  offer,  315 

When  defendant  may  introduce,  319 

Offer  of  portion,  316 

In  foreign  language,  407 

Incriminating  documents,  375 

Photographs  in  evidence,  418 

DOLLAR 

Omission  in  verdict,  630 
Amending  by  adding,  666 

DOMESTIC  RELATIONS 

Reference  to  in  argument,  509 

DOWER 

Right  of  Jury  trial,  45 

DRAINAGE 

Right  of  trial  by  Jury 
Sanitary  district,  46 
Levee  act,  46 

Corporate  authorities  assessed,  4S 
Validating  void  assessments,  48 
Farm  drainage,  48 
Combined  drainage,  49 
Special  drainage  district,  49 
Appeals,  49 
Correction  of  assessments,  50 

DRAWING  JURORS 

See  Challenges  for  Cause  and  Subjects  for  Inquiry 

Jury  list 

Annual  preparation  by  county  board,  165 

Ten  per  cent,  list,  165 

Qualifications,  165 

Function  of  board,  166 

Failure  of  county  board,  166 

Sufficiency  of  list,  166 

List  at  subsequent  meeting,  166 
Checking  list 

Subsequent  selection,  167 

New  list,  167 
Successive  lists 

Report  to  county  clerk,  167 
List  in  ofilce  of  county  clerk 

Names  in  box,  167 
Drawing  Jurors 

Regular  and  special  panel,  168 

46 
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DRAWING  n' RORH— Continued 

Challenge  to  array,  169,  205 

Jury  not  dmwn  twenty  days  prior  to  term,  169 

Drawing  in  presence  of  clerk,  169 

Reason  for  drawing  thirty,  169 

Examination  of  special  venire,  169 

Examination  by  court  and  filling  panel 

At  beginning  of  term  or  cause  reached  for  trial,  171 

Panel  defined,  172 

Discharge  where  branch  court,  172 

Want  of  full  panel  at  opening  of  term,  172 

When  regular  panel  discharged,  172 

When  case  called  for  trial,  173 

Talesmen,  173 

When  panel  exhausted  and  seeking  to  be  juror 
In  general,  174 
Panel  defined,  175 
Common  power  subordinate,  175 
When  court  shall  direct  sherifT,  175 
Attendance  of  regular  panel  not  necessary,  176 
Special  bailiff,  176 

Impaneling  petit  jurors 

Drawing  by  clerk,  176 

Number  in  jury  box,  177 

Causes  for  challenge,  177 

Application  of  act,  178 

Design  of  the  act,  178 

Statute  directory,  178 

Slight  departures,  179 

Presumptions,  179 
Special  and  particular  provisions 

Circuit  court,  180 

Special  terms,  180 

Branch  courts,  180 

Criminal  court  of  Cook  County,  180 

City  courts,  181 

County  courts,  181 

Probate  courts,  184 

Municipal  courts,  184 

Juvenile  court,  185 

Interpleading  in  attachment,  185 

Claim  against  estate,  185 

Trial  of  right  of  property,  185 

Dependent  and  neglected  children,  186 

Eminent  domain,   186 
Jury  commissioners 

Appointment — oath — bond,  188 

Proparation  of  list,  100 
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DRAWING  JUR0R8  —Continued 
Deputy  commissioners,  190 
Selection  of  list  of  Jurors — drawing,  191 
Grand  jury — checking  names,  192 
Compensation — assistants,  192 

DRINKENNESS 

Of  witness,  inquiry  on  cross-examination,  396 
Of  juror,  560 

Dl'TY  OF   COURT 

In  general,  99 

To  explain  plea  of  guilty,  139 
Argument  of  counsel,  475 
Custody  of  jury,  542 
Instructing  jury,  520 

DYING  DECLARATIONS 

In  jury  room,  574,  604 

E 

EFFECT  OF  FLEA  OF  GUILTY,  141 
EFFECT  OF  PLEA  OF  NOT  GUILTY,  187 

EFFECT  OF  VERDICTS 

In  general,  619,  620 
Common-law  action 

Where  joint  defendants,  682 
In  chancery 

Feigned  issue,  684 

Contested  wills,  687 

Collateral  issue.  688 

Divorce,  688 
Criminal,  620,  647 

• 

EFFECT   OF  WAITER  OF  JURY   TRIAL 

In  general,  90 
Change  of  issue,  91 
Term  subsequent,  91 
Subsequent  trial,  92 
EJECTMENT 

Verdict  in,  657 

ELECTION  JUDGES  AND  CLERKS 

Exemption,  196 

EMBEZZLEMENT 

Bill  of  particulars,  153 
Verdict  finding  value,  650 
Form  of  verdict,  651 
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EMINEJIT   DOMADf 

Verdict  to  be  in  writing,  661 

View  by  Jury,  609,  611 

Right  to  open  and  close  argument,  463 

Oath  of  jury,  288 

Qualification  of  freeholders  as  Jurors,  251 

Drawing  and  summoning  Jury 

Regular  term,  186 

Hearing  in  vacation,  187 
Separate  trials  in,  158 
Bill  of  particulars,  147 
Right  of  trial  by  Jury,  50 
Waiver  of  Jury  trial,  69 

EMPHASIS  BY   RE-EXAMINATION,  UU  898 

EMPLOYEE 

Abuse  in  argument,  495 

ENGLISH   LANGUAGE 

Qualification  of  Juror,  250,  254 

ENTIRE   CONVERSATION,  889,  401 

EQUITABLE  ACTIONS 

Constitutional  provision  as  to  Jury  trial,  18 
Jurisdiction  of  probate  court,  27,  34 
Implied  waiver  of  trial  by  Jury,  84 

EQUITABLE   PROCEEDING 

Consolidation  with  common-law  case,  81 

EQUITY  • 

See  Chancery 

Constitutional  provision  as  to  trial  by  Jury,  17 

Transferring  cause  to,  19,  84 

ERASURES 

In  instructions,  530 

ESTATE 

See  Claim  against  Estate 

EVASIVE    WITNESS 

Leading  questions,  394 

KVI  HENCE 

Reception  of  rvMcnce,  303-340 
Examining  of  witnesses,  341-401 
Opening  statement,  293-297 
Use  of  plradings,  299-302 
Interpr  ters,  403-407 
Exhibits,  409-419 
Physical  examination,  421-422 
Demurrer  to  evidence,  437-444 
Directing  verdict,  445-458 
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EXAMIHATION  OF  JUBOBS 

Right,  219 

Duty  of  parties,  221 

Municipal  court,  221 

Latitude,  222 

Hypothetical  auestion  as  to  decision,  223 

As  to  duty  of  Jiiror,  225 

Presence  of  Judge,  225 

Refusal  to  permit  proper  questions,  225 

Re-examination,  226 

EXAMIITATION  OF  WITNESSES 

Right  of  counsel  to  examine,  345 
Manner  of  examination  generally,  345 

Discretion  of  court,  345 

Great  latitude  in  some  cases,  346 

Question  assuming  fact  in  dispute,  346 
Answer  calling  for  conclusion,  347 

Question  containing  positive  assertion,  347 

Questions  concerning  irrelevant  matter,  347 

Suggestive  questions,  348 
'  Repetition,  348 

Assuming  answer  untrue,  348 

Answer  not  responsive,  348 
Leading  questions,  349 

Direct  examination,  349 

Cross-examination,  352 

Re-direct  examination,  352 

Rebuttal,  352  I 

By  the  court,  352  ,  * 

Discretion  of  the  court,  353 

Objections,  353 
Hypothetical  questions,  353 

Purpose,  353 

Right  to  ask,  354 

Basis  of  question,  354 

Form  of  question,  356 

Question  should  be  complete,  357 

Usurping  functions  of  Jury,  358 

Cross-examination,  359 

Objections,  360 

Non-expert,  361 
Use  of  memoranda  to  refresh  memory,  361 

Right  to  use,  361 

Copy,  363 

Correctness  of  facts  contained  therein,  364 

Memorandum  as  evidence,  364 
Impeachment  of  witnesses,  365 

Right  to  impeach,  365 

Method  of  impeachment,  3GS 

Foundation  for  Impeachment,  369 
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EXAMLXATIOX   OF   WITNESSES —Confrnwed 
Privilege  of  witness.  371 

In  general,  371 

Constitutional  right,  373 

Personal  privilege,  373 

Must  specifically  claim  privilege,  374 

When  may  be  compelled  to  answer,  374 

Duty  of  court,  375 

Incriminating  documents,  375 

Grand  jury  inquisitions,  376 

Coroner's  proceedings,  376 

Bill  of  discovery,  376 

Voter.  376 

Immunity,  376 

Waiver,  377 
Accused  as  witness.  378 

Not  disqualified,  378 

To  be  examined  as  other  witnesses,  379 

Must  submit  to  cross-examination.  379 

Waives  privilege,  379 

Impeachment,  379 

Weight  of  testimony  as  evidence,  380 

Entitled  to  presumption  of  innocence,  382 
Examination  by  court,  382 

Right  to  examine,  382 

Usually  not  necessary,  383 

Extent,  385 

Witnesses  called  by  court,  385 
Conduct  of  trial,  387 
Direct  examination.  387 

Scope,  386 

Striking  out  for  refusal  to  answer  on  cross-examination,  386 
Cross-examination,  386 

Right  to  cross-examine,  386 

Should  be  limited  to  matters  in  chief.  388 

Purpose  of,  391 

Matters  foreign  to  the  issue.  391 

Cross-:  xamlnation  bringing  out  collateral  facts,  392 

CrosF-p\prainrtion  drawing  rut  incompetent  evidence,  392 

Defense  not  relied  on  in  pleadings,  392 

Opening  defense,  392 

Repetition,  393 

Excluding  unsatisfactory  answers.  393 

Refreshing  memory  and  awakening  conscience.  393 

Ill-will  or  hostile  feeling,  394 

Counsel  should  ask  questions,  not  state  facts,  394 

Degrading  or  humiliating  witness,  394 

Browbeating  witness,  395 
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EXAMINATION  OF  WITNESSES— Continued 

Affecting  standing  of  witness  before  Jury,  395 
Occupation,  395 
Interest  of  witness,  396 
Latitude,  396 
Re-direct  examination,  401 

Irrelevant  matter  on  cross-examination,  401 

New  matter,  401 

Whole  of  conversation,  401 

EX£€UTOB   AND    ADMINISTRATOR 

See  Administration 

EXCLUDING   EYIDENCE,   448 

EXCLUSION    AND   SEPARATION   OF   WITNESSES 

In  general,  328 

EXCLUSION   AND   SUBSTITUTION   OF   JUROR 

Power  of  court  to  exclude  juror,  282 

Reasons  personal  to  juror,  283 

Not  restricted  to  disqualification,  283 

Suspicious  return  of  juror,  283 

Discharge  after  verdict  agreed  upon,  284 

Illness  of  juror,  284 

Incompetency,  285 

Waiver  of  objection  to  juror,  285 

EXEMPTIONS 

In  general,  193 

Duty  of  citizen,  193 

Duty  and  power  of  legislature,  193 

Exemption  not  a  vested  right,  194 

Mere  gratuity,  194 
Not  ground  of  challenge,  194 
Who  exempt,  195 

In  general,  195 

Dentists,  195 

Militia,  195 

Election  judges  and  clerks,  196 

EXHAUSTING 

Evidence  in  turn,  317 
Challenges,  281 

EXHIBITION  OF  INJURY,  421 

EXHIBITS 

Of  the  person,  410 
To  show  age,  410 
Paternity,  410 
Race,  410 
Existence,  411 
To  show  injury,  411 
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EXHIBITS -Continued 

Chattels,  413 

In  general,  413 
Discretion  of  court,  413 
Preliminary  proof,  414 
In  chief,  414 
Particular  instances,  415 

Photographs,  416 

Admissibility  in  evidence,  416 

Articles  in  jury  room,  418 
ESxhibits  in  evidence,  418 
Photographs,  418 
Magnifying  glass,  419 

EXHIBITS  IK  MASSE 

OfTer  in  evidence,  316 

EXFEEIMEKTS 

Quotient  verdict,  676 
By  jury,  571 

EXPERT 

Limiting  number  of  witnesses,  334 
Qualification  of,  354 
Hypothetical  questions  to,  353 
Cross-examination,  359.  400 
Comment  upon  by  counsel,  510 
Interpreter  need  not  be,  405 

EXPLANATION 

Argument  of  counsel 
Procedure,  485 
Instructions,  487 
Absence  of  witness,  500 

EXPRESSION  OF  OPINION 

By  juror.  238 

Opinion  not  expressed,  238 

As  ground  for  challenge,  231,  238 

EYE   WITNESS 

Calling  by  court.  104.  385 

F 

FACTS 

Admission  by  counsel  on  trial,  308 

FAILURE   OF  COUNTY  BOARD 

To  select  sublist  for  jury  duty,  166 

FAILURE  TO  CALL  WITNESS 

Comment  on  in  argument 
Criminal  action,  500* 
Civil  action,  500 
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FAILURE  TO  TESTIFY 

Argument  of  counsel 
Criminal  action,  496 
Cfvil  Action,  499 

FARM  DRAINAGE 

Right  of  trial  by  Jury,  48 

FEE8 

Right  of  Jury  trial 

Of  attorney  in  eminent  domain,  52 

Attorney  fees — lien,  37 
Advancing  fees  of  Jurors 

Municipal  court,  87 

Justice  courts,  29 

FEIGNED   ISSUE 

Effect  of  verdict,  684 

FELONIES 

Voluntary  absence  of  accused,  127 
Record  of  presence,  129 
Power  to  waive  legal  number  of  Jurors,  79 
Waiver  of  right  to  Jury  trial,  72 

FILLING  PANEL 

At  beginning  of  term,  171 

When  regular  panel  discharged,  172 

Talesman,  173 

When  panel  exhausted,  174  ' 

FINANCIAL  INTEREST 

Of  witness,  396 

FINANCIAL  STANDING   OF   PARTIES 

Comment  upon  in  argument,  510 

FLIGHT 

Of  co-defendant,  501 

FORCIRLE  ENTRY  AND  DETAINER 

Right  of  trial  by  Jury,  52 

FOREIGN  LANGUAGE 

Depositions,  407 
Interpreters,  403 

FORM 

Special  interrogatories,  622 

FORM   OF  OFFER  OF  EVIDENCE,  814 
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FORM  OF  YEBDICT 

See  Verdicts 
Instructions  as  to 

Civil,  526 

Criminal,  526 

In  general,  659 

FORMER   CONVICTION   OR   ACQUITTAL 

Plea  of  not  guilty  allows  defense,  138 

FORMER  PLEADINGS 

Admission  in  evidence,  301 

FORMER  STATEMENTS 

Impeachment  of  witm-ss,  368 

FORMER   TRIALS   AND   VERDICTS 

*   Reference  to  in  argument,  484,  485 

FOUNDATION  FOR  IMPEACHMENT,  ^68 

FOUR,  PANELS  OF 

See  Panels  of  Four,  227 

FREEHOLDERS 

Qualification  as  to  jury  duty,  251 

Hearing  in  eminent  domain  in  vacation,  188 

FURTHER  INSTRUCTIONS,  530 

G 
(UMBLINO 

Destruction  of  gaming  instruments,  52 

GARMENT 

Exhibits,  415  / 

GENERAL    VERDICTS 

See  Verdicts 

GIFTS 

To  jurors,  552 

•*GOOD  TIME**  LAW 

Reference  to  in  argument,  514 

GRAND  JURY 

Privilege  of  witness,  376 

Reference  of  counsel  holding  accused,  485 

GROUNDS    OF    CHALLENGE 

To  array,  208 
For  cause,  231 

GUARDIANSHIP 

Citation  and  accounting 

Right  of  trial  by  jury,  53 


INDEX  731 

[REFERENCES  ARE  TO  PAGES] 


H 


GUILTY,  PLEA  OF 

Explanation,  139 
Statute,  139 
Instructions,  140 
Effect  of  plea,  141 
Withdrawal  of  plea,  142 
Not  guilty,  plea  of,  135 


HABITUAL    CRIMINAL   A€T 

Form  of  verdict,  651 

HEIRSHIP 

Right  of  trial  by  jury,  33,  687 

HISTORIC   CASES 

Comment  of  counsel,  502 

HOLDING   CASE   OPEN  FOR  FURTHER  ETIDENCE,  387 

HOMICIDE 

See  Capital  Cases 

HOSTILE  WITNESS 

Calling  by  court,  385 
Cross-examination,  393,  399 
Leading  questions,  349 

HYPOTHETICAL   OPINION 

Of  juror,  223.  235 

HYPOTHETICAL   QUESTIONS 

Purpose,  353 

Right  to  ask,  n54 

Basis  of  question,  354 

Form  of  question,  356 

Question  complete,  357 

Usurping  function  of  jury,  358 

Cross-examination,  359 

Objections,  360 

Non-expert.  361 

Cross-examination,  401 

Of  juror  as  to  decision,  223 

I 
IDENTIFYING  DOCUMENT,  315 

IDENTITY 

Photograph,  418 
Leading  question,  350 

ILLITERACY 

Qualification  of  juror,  250,  254 
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ILLNESS   OF   JUBOR,  M4»  9Si 

IMMUKITY 

Effect  of  plea  of  not  guilty,  138 
In  general,  376 
Waiver,  377 

IMPA5ELING 

Defined,  5 

IMPANELINO   PETIT   JURORS 

Drawing  by  clerk,  176 
Number  in  jury  box,  177 
Causes  for  challenge 

In  general,  177,  231 
Common-law  powers 

In  general,  166,  175, 178 

Of  county  court,  182 

IMPARTIALITY  OF  JUROR,  245,  254 

IMPEACHING  EYIDENCB 

Proper  time  to  offer,  316,  319 
Written  not  taken  by  Jury.  602 

IMPEACHMENT  OF  INTERPRETATION,  406 

IMPEACHMENT  OF  WITNESSES 

Right  to  impeach 

Own  witness  generally,  365 

Adversary,  366 

Witness  party  compelled  to  call,  366 

Co-plaintiff,  366 

Absent  witness,  366 

Incidental  impeachment,  367 

Refreshing  memory,  367,  387 
Method 

Generally,  368 

Prior  inconsistent  statements,  368 

Written  statements,  368 

Pleadings,  368 

Affidavits,  368 

Depositions,  369 

By  reputation,  369 
Foundation  for  impeachment 

In  general,  369 

Verbal  statements,  370 

Written  statements,  370 

Party  to  suit,  371 
Offer  in  sur-rebuttal,  328 
Of  accused  as  witness,  379 
Limiting  number  of  witnesses,  335 
Cross-examination  as  to  collateral  facts,  392 
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IMPEACHING   TERDICT 

Presumption,  672 
Burden  of  proof,  67^ 
AfBdaylts  to  impeach  jurors,  672 
Grounds  of  verdict,  674 
Statements  of  jurors,  675 
Misconduct  of  bailiff,  675 
Unfair  juror,  675 
Consent  to  verdict,  676 
Quotient  verdict,  676 
Counter  affidavits,  678 

IMPERSONATING  JURORS,  626 

IMPLIED  WAITER 

Trial  by  jury 
In  general,  80 
Failure  to  demand,  81 
Non-appearance  at  trial,  83 
Invoking  aid  of  equity,  84 
Confession  of  judgment,  85 
Requesting  direction  of  verdict,  85 
By  state,  93 

IMPOSING  SENTENCE 

Presence  of  accused,  127 

IMPRESSION 

Not  an  opinion  as  ground  of  challenge,  235 

IMPRISONMENT 

Judgment  satisfied  by 

Right  of  trial  by  jury,  21 

IMPROPER  CONDUCT  OF  JUDGE 

In  general,  109 

Not  shown  by  affidavit,  116 

IXCIDENTAL   IMPEACHMENT,  367 

INCONSISTENT   COUNTS 

Verdict,  639-641 

INCONSISTENT  PLEAS,  642 
INCONSISTENT   STATEMENTS,  »68-370 

INCRIMINATING  DOCUMENTS 

Privilege  of  witness,  375 

INCRIMINATION   OF  SELF 

Immunity  in  general,  371 
Cross-examination  of  accused,  379 
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INDECENT   LIBERTY    WITH    CHILD 

Form  of  verdict,  652 

INDETERMINATE  SENTENCE 

Right  of  trial  by  jury,  54 

When  verdict  need  not  fix  terra  of  imprisonment,  652 

INDICTMENT 

Demand  of  copy,  197 

Defective  copy,  198 

Second  trial,  198 

Reading  to  accused,  132,  198 

Indorsing  list  of  witnesses,  200 

Restriction,  201 

Notice.  202 

References  of  verdict  to,  643,  647 
Containing  several  counts,  644 
Separate  counts,  same  offense,  645 
Separate  counts,  different  offenses,  645 
Counts  charging  different  offenses,  646 
Offense  of  highest  grade,  646 
Eliminated  counts,  646 
Specification  of  counts,  647 
One  of  several  defendants,  647 

INDORSEMENT   OF   WITNESSES 

Only  those  testifying  before  grand  jury,  200 

Misdemeanors,  200 

By  whom  endorsed,  200 

When  endorsed,  201 

Prosecution  not  restricted  to  indorsed  witnesses,  201 

Prosecution  need  not  produce  all  witnesses,  202 

Notice  of  examination,  202 

INFAMOUS  CRIME 

Conviction,  disqualifies  juror,  249 

INFANTS 

See  Minors 

Right  to  waive  trial  by  jury 

Civil,  68 

Misdemeanors,  76 
Stipulation  of  fact  not  binding,  308,  309 

INFORMALITY   OF   VERDICT 

Civil,  656 
Criminal,  657 

INFLAMMATORY   STATEMENTS 

By  counsel,  505 

Ruling  does  not  always  remove  effects,  507 
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INHABITANT  OF  MUNICIPAL  LITIGANT 

Not  incompetent  juror,  253 

INJUNCTION 

Right  of  trial  by  jury,  54 

INJURY 

Exhibition  of,  411 

Photograph  of,  417 

Physical  examination,  421 

Question  concerning  willingness  to  submit  to  examination,  422 

INNOCENCE 

Accused  as  witness,  prosumption,  382 

INQUKST   BY   CORONER,  S9 
INSANE  JUROR,  258 

INSANITY  ISSUE 

Right  of  trial  by  Jury,  54 

Waiver  of  right  of  trial  by  Jury,  68 

Limiting  number  of  witnesses,  334 

INSOLVENT  DEBTOR 

Right  of  trial  by  Jury.  55 

INSPECTION  BY  JURY 

Scene  of  accident.  571.  673 
Articles  in  evidence.  580 

INSTRUCTIONS 

To  Jury  absence  of  accused,  127 
Re-opening  case  after  reading,  339 
Comments  on  by  attorney  in  argument 

May  read  instructions,  486 

Explaining  procedure,  487 

Informing  Jury  of  asking  none,  487 

Form  of  verdict  by  court,  659 
In  general,  518 

Purpose  and  definition,  518 

Right  of  party  to  demand.  519 

Duty  of  counsel,  519 

Duty  of  court,  520 

Power  of  court  to  instruct  on  own  motion,  520 

Basis,  522 

Accuracy,  522 
Form  and  style  of  instructions.  522 

Must  be  in  writing,  522 

Printing,  display  type  and  underscoring,  527 
Marking— Modifying,  528 

Marking.  528 

Modifying,  529 
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INSTRUCTIONS— Cowtrnwcd 

Time  of  presentation,  530 

Rules,  530 
Number,  632 

In  general,  532 

Limiting,  533 

One  instruction  on  an  issue,  534 

Repetition,  535 

May  instruct  in  one  charge,  535 

Criminal,  535 
Further  instructions,  536 

Power  to  give,  536 

Proper  practice,  536 

Sending  instructions  to  jury  room,  537 
Must  be  given  by  trial  Judge,  537 

Can  not  delegate  authority  to  another,  537 

INSURANCE 

Prejudice  of  Juror  against  company,  255 
Informing  Juror  of  defendant's  insurance,  256 
Reference  to  in  argument,  509 

INTEREST 

Of  Juror  as  affecting  competency,  258 
Of  witness,  cross-examination.  395 
Calculation  of  by  clerk,  632 
Of  accused  as  witness,  380 

INTERLINEATION 

Of  instruction,  530 

INTERPLEADER 

Right  to  open  and  close,  463 

INTERPRETERS 

Appointment,  403 

Power  of  court  to  appoint,  403 

Duty  to  appoint,  403 

Discretion  of  court,  404 
Duty  and  qualification,  404 

Duty,  404 

Competency,  405 
Impeachment  of  interpretation,  406 

Party  not  bound  by,  406 

May  be  impeached,  406 
Admissions,  407 
Document  in  foreign  language,  407 

Must  be  translated,  407 
Depositions,  407 

May  be  translated,  407 

Original  answers  are  deposition,  407 
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INTERROGATORY,  POLLING  JURY 

Form  of,  682 

INTERROGATORY,  SPECIAL,  621 

INTIMIDATION  OF   WORKMEN 

Form  of  verdict,  662 

INTOXICATING  LIQUORS 

Drinking  by  Juror,  560 

INVENTORY 

Compelling  executor  to  file 
Right  of  trial  by  Jury,  32 

IRREGULAR   CALLING  OF  JUROR,  258 

IRREGULAR  YERDICT8,  687 

ITALICS 

In  InBtructions,  527 

J 
JEW 

Abuse  in  argument,  491 

Prejudice  against  by  Jurors,  265 

JOINDER  OF  OFFENSES,  615 

JOINT   ACTION 

Effect  of  verdict,  683 

JOINT   ARRAIGNMENT,  134 

JOINT  DEFENDANTS 

Right  of  peremptory  challenge 

Criminal,  276 

Civil  actions,  277 
Verdict  in  criminal  action,  651 
Verdict  in  separate  trial,  647 
Verdict  civil  action.  Joint  liability,  655 
Verdict  where  silent  as  to  one,  656 
Effect  of  verdicts,  682 

JOINT  TORT  FEASORS 

Effect  of  verdict,  682 

JUDGE 

Defined,  98 

Generally,  98 

Not  a  mere  umpire  or  ministerial  officer.  99 
Powers  and  duties  during  trial.  99 

Personal,  99 

47 
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JUDGE  —Continued 

Attendance  on  trials,  99 

Delegation  of  power,  100 

Presence  during  argument,  101 

Changing  Judges  during  trial,  102 

Order  and  decorum,  103 

Right  to  call  witness,  104 

Right  to  question  witness,  105 

Right  to  restrain  counsel,  108 

Time  allowed  in  case,  109 
Conduct,  109 

In  general,  109 

Opinion  on  the  facts,  110 

Comments  on  witnesses,  110 

Comments  on  nature  of  evidence,  112 

Remarks  to  witness,  113 

Remarks  on  matters  of  law,  114 

Admonishing  accused,  114 

Remarks  to  counsel,  115 

Comments  hastening  verdict,  116 

Complaint  of  consumption  of  time,  116 

Objections  and  exceptions,  116 

Misconduct  can  not  be  shown  by  affidavits,  116 
^Examination  of  jurors,  225 
Argument  of  counsel 

Power  of  court,  475 

Duty  of  court,  475 
Examining  witness,  382 
Calling  witness,  385 
^Communication  with  jury,  557 
Oral  submission  of  cause  to,  70 
Instructions  of  court,  518 

JUDGMENT  BY  CONFESSION 

Waiver  of  jury  trial,  85 

Jury  trial  after  vacating,  28,  93 

JUDGMENT  SATISFIED  BY  IMPRISONMENT 

Jury  must  be  waived  in  writing,  88 

JUDGMENT 

Verdict  is  not,  619 

JUDGE»S  DOCKET 

Amending  verdict  by,  655 

JURY    COMMISSIONERS 

Appointment,  oath,  bond,  188 
Purpose  of  the  act,  189 
Preparation  of  list,  190 
Deputy  commissioner,  190 
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JURY   COmilSSIONEKS— Conttni^d 
Selection  of  list  of  Jurors,  191 
Grand  jury — checking  names,  192 
Compensation,  192 

JURY  DUTY 

See  Exemptions 

JURY  LIST,  DRAWING  AM)  SUMMONING  JURY 

Jury  list,  165 

Annual  preparation  by  county  board,  165 

Ten  per  cent  list,  165 

Checking  list,  167 

Successive  lists,  167 

List  In  office  of  county  clerk,  167 

Drawing  Jurors,  168 

Procuring  attendance  of  Jury,  169 

Examination  by  court  and  filling  panel,  171 

Impaneling  petit  Jurors,  176 

Application  of  act,  178  . 
Special  and  particular  provisions,  180 

Circuit  courts,  180 

Criminal  court  of  Cook  County,  180 

City  courts,  181 

County  courts,  181 

Probate  courts,  184 

Municipal  courts,  184 

Juvenile  courts,  185 

Particular  actions,  185 

Jury  commissioners,  188 

JURORS'  NOTES,  50S-^75 

JURY  ROOM 

Articles  in 

Exhibits  in  evidence,  418 

Photographs,  418 

Magnifying  glass,  419 
Pleadings  in,  302 

JUSTICE   COURTS 

Right  of  trial  by  Jury,  4,  29 

Judgment  satisfied  by  Imprisonment,  23 

Appeal  from,  30 

Default  on  appeal  from,  37 

Civil  rights,  Jurisdiction,  38 

Drainage,  47,  48,  49 

Forcible  entry  and  detainer,  52 

Peremptory  challenges,  277,  278 

JUYENILE  COURTS 

Summoning  Jury,  185,  186 
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KIDNAPPING 

Form  of  verdict,  652 

KINSHIP    . 

Of  Juror  and  party,  265 
Of  juror  and  attorney,  244 

KNOWLEDGE   AS  TO   CASE 

As  ground  of  challenge,  231 
Nature  of  opinion,  231 
Positiye  opinion,  232 
Slight  and  transient  opinion,  235 
Hypothetical  opinion,  235 
Source  of  knowledge,  236 

KNOWLEDGE  OF  PARTY 

Accepting  prejudiced  Juror,  247 

L 

LANGUAGE 

Deposition  in  foreign  language,  407 
Ability  to  understand  English  language,  250 
Interpreters,  403 

LARCENY 

Form  of  verdict,  652,  658 

LAW  BOOKS 

Reading  from  in  argument 
Criminal,  483 
Civil.  483 

LAYING  FOUNDATION  FOR  IMPEACHMENT,  869 

LEADING   QUESTIONS 

Generally,  349 

Unwilling  or  evasive  witness,  349 

Hostile  witness,  349 

Adverse  party,  350 

Witness  testifying  against  interest,  350 

Ignorant  witness,  350 

Witness  testifying  through  interpreter,  350 

Aged  or  infirm  witness,  350 

Child.  350 

Deaf  witness,  350 

Witness  mentally  defective,  350 

Identifying  person,  350 

Question  introductory,  350 

Directing  mind  of  witness,  351 

Contrr dieting  former  witness,  351 

Uncontroverted  fact,  351 
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LEADING  QIE8TI0N8  — Continued 
Re-emphasis,  351 
Conclusions  of  witnesses,  351 
Anticipating  defense,  351 
Negative  purpose,  351 
Cross-examination,  352 
Re-direct  examination,  352 
Rebuttal,  352 
By  the  court,  352 
Discretion  of  court,  353 
Objections,  353 
Suggestive  questions,  348 

LEGITIMACT 

Profert  of  child  on  issue,  410 

LETEE   ACT 

Right  of  jury  trial,  46,  47,  48 

LIMITIITG  lOJMBER  OF  COUNSEL 

Aid  of  prosecution,  121 

LUITING  NUMBER  OF   INSTRUCTIONS,  582 
LIMITING  NUMBER  OF  WITNESSES,  880 
LIMITING  TIME  OF  ARGUMENT,  472 

LIQUORS 

Use  by  Jury,  560 

LIST   OF   .lURORS 

See  Jury  List,  Drawing  and  Summoning  Jury 
To  be  furnished  accused,  198 

LOCAL  CASES 

Comments  on,  502 

LOCAL   IMPROYEMENTS 

Right  of  trial  by  Jury 

Special  assessment,  55 . 
Cost  by  taxation,  56 

LOST  MEMORANDUM,  868 

LOST  RECORDS 

Petition  to  restore 

Right  of  trial  by  Jury,  56 

LUNATICS 

Commitment  and  detention 
Right  of  Jury  trial,  57 
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M 

MACHINERY 

Photographs  of,  admissible,  417 
Magnifying  glass 

In  jury  room,  419,  574 

MANDAMUS 

Right  of  jury  trial,  57 

MANIPULATION  OF  LIMBS 

Before  jury,  412 

MARKING  AND  MODIFYING  INSTRUCTIONS,  528 

MATHEMATICAL   CALCULATION 

Amount  of  verdict,  631,  632 

MATTERS  OF  COMMON  KNOWLEDGE 

Opinion  evidence  improper,  357 

MECHANICAL  TESTS 

Before  Jury,  416 

MEDICAL  ATTENTION 

For  juror,  665,  584 

MEMORANDUM 

Use  to  refresh  memory 
In  general,  361 

Necessity  of  independent  recollection,  361 
Made  at  time  of  transaction,  362 
No  recollection  of  facts,  362 
Taken  from  book  kept  by  another,  362 
Lost  writing,  363 
Right  of  adversary,  363 
Jury  should  consider,  363 
Copy,  363 

Voluminous  records,  364 
Memorandum  as  evidence,  364 
Of  evidence  taken  by  Jury,  602 
Rea  nesting  use  of  by  jury,  503 
From  jury  room  to  impeach  verdict,  677 

MEMORY 

Refreshing  memory  of  witness,  367 
Use  of  memorandum,  361 

MENTAL  CAPACITY 

Of  juror,  as  qualification,  258 

MENTAL   CONDITION  OF  JUROR 

Discharge  on  account  of,  285 
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MniTU 

Exemptions,  196 

mroB  JUBiSBicnoK 

Appeal  from 

Number,  petit  Jury,  5 

imroBS 

Waiver  of  copy  of  indictment,  199 
As  custodian  of  jury,  645 
Stipulation  of  fact  not  binding,  308,  309 
Verdicts  in  criminal  actions,  649 
Waiver  of  trial  by  Jury 

Civil  action,  68 

Criminal  action,  76 

MOUTES  OF  JUDGE 

Amending  verdict  by,  655 

MISCOimi/CT 

See  Judge;  Custody  and  Conduct  of  Jury;  Argument  of  Counsel; 
Bailiff 

MISCONDUCT   OF  JUBT 

Affidavits  of  Jurors  to  impeach  verdict,  672 
Statements  of  Jurors,  675 
Affidavits  as  to  quotient  verdict,  677 

mSDEMEANOBS 

Judgment  in  absence  of  accused,  127 

MISJOINDER 

Of  counts,  verdict,  641 

MISNOMER 

Plea  in  abatement,  143 

Verdict  where  general  Issue  pleaded,  638 

MISTAKE 

In  verdict,  affidavits  to  show,  679 

MODE   OF  DELIBERATION 

See  Deliberation  of  Jury 

MODELS 

Before  Jury,  414 

MOTION 

For  Jury  trial  in  chancery,  20 
To  poll  Jury,  681 

MOTION  TO  DIRECT  TERDICT 

See  Directing  Verdict 
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MOTION  TO  EXCLUDE  EYIDBITCE 

Operates  as  demurrer,  443 
No  evidence  on  material  issue,  443 
£2vldence  tending  to  prove,  443 
Court  can  not  weigh  evidence,  444 
Waiver,  444 

MUNICIPAL   COURTS 

Drawing  and  summoning  jurors,  184 

Duty  of  Chief  Justice  to  examine  Jurors,  221 

Instructing  Jury,  624 

Right  of  trial  by  Jury,  27 

Demand  of  Jury,  28 

Waiver  and  loss  of  right  of  trial  by  Jury,  86 

MURDER 

Form  ot  verdict,  652 

MUTES 

Examination  of,  404 

■ 

N 

NAMES  OF  JURORS 

List  of  Jurors  in  office  of  county  clerk,  167 
Variance  in  signing  verdict,  661,  670 

NAMING   JUROR 

In  argument  improper,  503 

NEGLIGENCE 

Bill  of  particulars,  147 

NEWSPAPER  ARTICLE 

Use  of,  in  argument,  504 

KEWSPAPER  REPORTS 

Opinion  from,  as  grounds  of  challenge,  236 

NEWSPAPERS 

Reading  by  Jury,  576 

NEXT   FRIEND 

Can  not  waive  trial  by  Jury,  68 

NON-APPEARANCE   AT  TRIAL 

Jury  not  waived,  83 

NON-EXPERT 

Hypothetical  questions,  361 

NON-PAYMENT  OF  JURY   FEES,   84 
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NONSUIT 

Deflnition,  427 

Nonsuit  in  general,  427 

Voluntary  nonsuits,  428 

Involuntary  nonsuit,  428 
Right  to,  429 

At  common  law,  429 

Voluntary,  429 

Involuntary,  434 
Effect,  436 

Distinction  between  voluntary  and  involuntary,  435 

Judgment  not  in  bar,  435 

Judgment  for  costs  against  plaintiff,  435 

Plaintiff  can  not  assign  error  in  voluntary  nonsuit,  435 

NOTES 

Requesting  Jury  to  make,  503 

Taking  notes  by  Jury,  602 

Memoranda  of  calculations  by  Juror,  575 

Amending  verdict  from  notes  of  Judge,  655 

NOTICE 

Of  calling  witness  not  Indorsed  on  indictment,  202 

To  produce  documentary  evidence,  310 

Of  re-opening  trial,  340 

Of  submitting  special  interrogations,  622 

Of  further  instructions,  537 

NOT  GUILTY 

Plea  of 

Statute,  136 
Effect  of,  137 
Standing  mute,  139 
Withdrawal,  138 

NUISANCES 

Abatement 

Right  of  Jury  trial,  58 

NUMBER   OF   COUNSEL 

Aiding  prosecution,  121 

NUMBER  OF  INSTRUCTIONS 

In  general,  532 

Limiting,  533 

One  instruction  on  an  issue,  534 

Repetition,  535 

Instruction  in  one  charge,  534 

In  criminal  cases,  535 
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NUMBER  OF  JUBOBS 

Constituting  petit  Jury,  3 

Common  law,  3 

Constitution,  3 

Limit,  3 

Waiver,  3 
Jury  in  justice  court 

Civil  action,  4 

Criminal  action,  5 
Appeal  from  minor  Jurisdiction,  5 
Power  to  waive 

Civil,  78 

Felonies,  79 
Rendering  verdict,  625 
Answering  special  interrogatory,  622 
In  Jury  box 

Examination  of  Jurors,  177,  226,  280 

NUMBER  OF  WITNESSES 

Limiting  in  general,  330 
Discretion  of  court,  331 
Main  issue  in  controversy,  332 
Uncontroverted  fact,  333 
Collateral  fact,  333 
E]xpert  witnesses,  334 
Insanity  issue,  334 
Value  or  damages,  334 
Reputation,  334 
Impeachment,  336 
When  order  should  be  made,  335 
Costs,  335 

o 

OATH 

Of  custodian  of  Jury,  545,  586 
Waiver,  546 

OBJECTION 

To  procedure  in  impaneling  Jury,  227 
To  hypothetical  question,  360 
To  improper  argument,  476 
To  conduct  of  Jury,  588,  591 
Failure  to  swear  officer,  588 

OBJECTS  IN  ETIDENCE,  409 

OCCUPATION 

Of  jurors,  right  to  inquire,  223 
Of  witness,  inquiry,  395 
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OFFER  OF  EYEDEIfGE 

Right  to  make  offer,  310 

Necessity  of  offer,  310 

Statement  of  comiecting  evidence,  311 

Materiality  apparent,  311 

Witness  excluded  incompetent,  311 

Re-offer,  312 

Evidence  admissible  in  part,  312 

Presence  of  jury,  313 

Form  of  offer 

In  general,  314 

Documentary,  315 

Time  of  offer,  316 

OFFERING  DOGUMEIfT,  815 

OFFICER 

Custodian  of  Jury,  539 
Swearing  of  officer 

Duty  of  court,  544 

Failure  to,  586 
Misconduct  shown  by  affidavits  of  jurors,  675 

OFFICERS  OF  CORPORATION 

As  jurors,  249 

OMISSION   TO   ADDUCE   ETIDENCE 

See  Failure  to  Testify 

OPEN  AND  CLOSE 

Right  to,  459 

Opening  statement  to  jury,  293 

OPEN  COURT 

Receiving  verdict,  667,  670 

OPENING  DEFENSE 

In  general,  392 

Anticipating  defense,  322,  351 

OPENING  STATEMENT  TO  JURY 

In  general,  293 

Right,  293 

Privilege,  293 

Not  compulsory,  294 

Office  and  scope,  294 

Not  part  of  record,  295 

Evidence  not  confined  to  statement,  295 

As  affecting  competency  of  evidence,  295 
Time  of  making,  296 

Generally,  296 

Common-law  rule,  296 
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OPENING  STATEMENT  TO  ^URY -^Continued 
Usual  practice,  296 
Discretion  of  court,  296 
Court  can  not  direct  verdict  on  opening  statement,  297 
Must  depend  upon  evidence,  297 
Elxception — public  policy,  297 

OPINION  A8  TO   CASE 

Ground  for  challenge 
In  general,  231 
Nature  of  opinion,  231 
Positive  opinion,  232,  233,  234 
Slight  and  transient  opinion,  236 
Hypothetical  opinion,  235 

Science  of  knowledge  upon  which  opinion  based,  236 
Expression  of  opinion,  238 
Determination  of  competency,  239 
Nature  and  strength  of  opinion,  239 
Statement  of  Juror,  240 
Opinion  as  to  law,  241 

OPINION   EVIDENCE 

In  general,  357 

ORAL   ADMONLSHING  OF  JURY,  543 

ORAL   INSTRUCTIONS 

See  Instructions 

ORAL  TERDICT 

In  general,  660 

Dissent  on  presentation  of  written  verdict,  671 

ORAL  WAITER 

Trial  by  Jury 

Misdemeanors,  89 

ORDER  AND  DECORUM 

Power  and  duty  of  Judge,  103 
Right  to  restrain  counsel,  108 

ORDER  OF   PROOF 

In  general,  317 

Control  by  counsel,  318 

Discretion  of  court,  318 

Impeaching  evidence,  319 

Evidence  dependent  on  preliminary  proof,  319 

Anticipation  of  defense,  322 

Pending  cross-examination,  323 

Promise  to  connect,  320 

Affirmative,  323 
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ORDER  OF  PROOF —Continued 
Defense,  323 
Rebuttal,  324 

Ehridence  in  chief  on  rebuttal*  325 
Improper  evidence  on  rebuttal,  327 
Sur-rebuttal.  327 

ORDINANCE 

Violation  right  to  Jury  trial,  68 

OUTSIDERS 

In  jury  room 

In  general,  548 
Statements  of  outsiders  to  Jury,  551 
Communications  of  Jurors,  554 

OWN  WITNESS 

Impeachment  in  general,  365 

Refreshing  memory,  367 

States  attorney  may  cross.-examine,  388 


PANELS   OF    FOUR 

Plaintiff  to  pass  upon  first  four,  227 
Examination  by  party  breaking  panel,  228 
Acceptance  as  affecting  right  to  challenge,  229 
Waiving  of  right,  230 
Effect  of  irregularity  on  appeal,  230 

PAROLE  ACT 

Conviction  of  crime  not  enumerated  in,  17 

PARTICIPATION 

Of  party  in  misconduct  of  Jury,  568 

PARTICULAR    OFFENSE 

Prejudice  of  juror  against,  262 

PARTICULAR  TEKDICTS 

See  Declaration;  Construction  of  Verdicts 
Criminal  action,  647 

Effect  as  acquittal,  647 

When  should  fix  punishment,  648 

Place  of  confinement,  648 

Age  of  defendant,  649 

Value  of  property,  650 

Clerical  error,  650 

Abduction,  650 

Abortion,  650 

Assault  with  deadly  weapon,  650 

Assault  with  intent,  651 
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FABTICULAB  J EBD1CT» —Continued 
Conspiracy,  651 
Corporate  name,  651 
Embezzlement,  651 
Habitual  criminal  act,  651 
Indecent  liberty  with  child,  652 
Indeterminate  sentence,  652 
Intimidation  of  workmen,  652 
Kidnapping,  652 
Larceny,  652 
Murder,  652 
Prostitution,  653 
Rape,  653 

Receiving  stolen  property,  654 
Robbery,  654 

FABTICULABS,  BILL  OF,  145 

FABTISAKS 

Cross-examination,  400 

FABTITION 

Right  of  trial  by  jury,  59 

FABTNEBSHIF 

Accounting  by  surviving  partner 
Right  of  trial  by  jury,  58 

FABTY  TO  SUIT 

Cross-examination,  399 
Leading  questions,  349 

FABTY  TO  SUIT  FEITDING 

As  ground  of  challenge,  259 

FASSI05  Aim  FBEJUDICE 

Appeal  to,  in  argument,  504 

FATEBMTY 

Exhibition  of  child  to  show,  410 

FECUKIABY  INTEBEST 

As  ground  of  challenge,  259 
Of  witness,  396 

FEBEMPTOBY   CHALLENGES 

Defined,  271 

Object  in  allowing,  271 

Right  to  exclude  juror,  not  select,  271 

Right  is  one  conferred,  272 

Manner  of  exercise,  273 

Examination 

By  counsel,  274 

By  court,  274 
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P£K£MPTOR¥  CHALLENGES— Con h'ntied 
Number  allowed 

Criminal  action,  275 

Joint  defendants,  276 

Rights  of  state,  276 

In  Justice  courts,  277 
Civil  action 

Courts  of  record,  277 

Joint  defendants,  277 

Eminent  domain  proceedings,  278 

Justice  court,  278 
Time  of  challenge 

Common  law,  279 

After  acceptance  panel  of  four,  279 

Before  acceptance,  280 

After  swearing  of  juror,  280 

After  acceptance  of  Jury,  280 

Number  in  Jury  box,  280 

Where  Juror  is  excused,  281 

Erroneous  overruling  challenge  for  cause,  281 

PEREMPTORY  INSTRUCTIOIfS,  525 

Directing  verdict,  451 

PERSOIfAL  KNOWLEDGE  OF  ATTORNEY 

Use  of  in  argument,  481 

PERSONAL  KNOWLEDGE  OF  JUROR 

Arguing  for  verdict  upon*  502 

PHOTOGRAPHS 

Admissibility  in  evidence,  416 

Scene  of  accident,  417 

Of  injury,  417 

Machinery,  417 

Persons,  418 

Documents,  418 

Real  property,  418 

Preliminary  proof,  418 

In  Jury  room,  418 

PHYSICAL  EXAMINATION 

Injury  to  person,  421 
Power  of  court,  421 
Voluntary  exhibition,  421 
Question  concerning,  422 

PHYSICAL  EXHIRITS,  400 

PHYSICAL  INCAPACITY 

Of  Juror,  260 
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PLEA 

Inconsistent  permissible,  642 

Argument  of  counsel 
Withdrawal  of,  461 
Confession  and  avoidance,  462 
Interpleader,  463 

PLEA  IN  ABATEMENT 

Assessing  damages 
Swearing  Jury,  288 
Duty  of  Jury,  631 

PLEA  OF  ACCUSED 

See  Arraignment  and  Plea 
In  general,  135 
Not  guilty,  136 
Guilty,  139 

PLEADINGS 

Use  of,  299 

Admission  in  evidence,  301 

Former  pleadings,  301 

Stipulations  as  to  evidence,  308 

Argument  of  counsel,  480 

As  affecting  right  to  open  and  close,  461 

Inconsistent,  642 

POLLING  JURT 

Defined,  679 

Object,  680 

Right,  680 

Where  verdict  directed,  681 

When  motion  made,  681 

Form  of  interrogatory,  682 

Waiver,  682 

Sealed  verdicts,  661 

POSITIVE  OPINION 

As  ground  of  challenge,  232 

PREJUDICE 

Orounds  for  challenge 

Against  capital  punishment,  260 

Against  circumstantial  evidence,  260 

Against  corporations,  261 

Against  crime,  261 

Against  particular  offense,  262 

Against  person  charged  with  offense,  264 

Against  party's  business.  265 

Race  prejudice,  265 
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FR£S£XC£  OF  ACCUSED 

Right  and  necessity,  125 

Felonies,  125 

Misdemeanors,  127 
Waiver,  127 

Voluntary  absence,  127 
Record,  129 

Must  show  presence,  129 

Presumption,  129 

PRESENCE  OF  JUDGE 

During  argument,  101 
Delegation  of  power,  102 
Absence  construed,  102 
During  selection  of  jury,  225 

PRESENCE  OF  JURT 

Offer  of  evidence,  313 

Praliminary  examination  of  interpreter,  405 

PRESUMPTION 

Of  presence  of  accused,  129 

Of  arraignment,  134 

Of  explanation  of  plea  of  guilty,  140 

Of  performance  of  duty  by  officers  in  summoning  jurors,  179 

(Swearing  jury,  290) 

Drawing  and  summoning  jury,  179 

Innocence  of  accused,  382 

Special  verdict,  620 

PRETIOUS  CONVICTION,  188 

PREVIOUS  SERVICE  AS  JUROR 

Service  within  one  year,  266 
Service  involving  same  facts,  267 

PRINCIPAL   CHALLENGES,  216 

PRINTED  INSTRUCTIONS,  527 

PRIVATE   COUNSEL 

Assisting  state,  120 

PRIVILEGE 

Of  making  opening  statement,  293 

PRIVILEGE   OF  ITITNESS 

In  general 

Right  to  claim,  371 
Extent  of  privilege,  372 
Constitutional  right,  373 

4S 
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PRITILKGE   OF  WITNESS —ConttnMed 
Personal  privilege,  373 
Must  specifically  claim,  374 
When  may  be  compelled  to  answer,  374 
When  prosecution  barred,  374 
Evidence  merely  tending  to  degrade,  375 
Duty  of  court,  375 
Incriminating  documents,  375 
Grand  jury  inquisitions,  376 
Coroner's  proceedings,  376 
Bill  of  discovery,  "376 
Voter,  376 
Immunity,  376 
Waiver,  377 
Accused,  380 

PBOBATE  COUBTS 

Right  of  trial  by  jury,  26 

County  courts  sitting  in  probate,  27 

Appeal  from,  30,  33,  61 

Administration  In  general,  31 

Account  by  administration,  31 

Ademption,  32 

Advancement,  32 

Concealed  assets  and  inventories,  32 

Claim  by  surviving  partner,  33 

Heirship,  34 

Widow's  award,  34 

Claim  against  estate,  34 

Assignment,  35 

Bastardy,  37 

Guardianship,  53 

Lunatics,  57 

Partnership,  58 

Probate  of  wills,  61 

Appeals  to  circuit  court,  61 
Receiving  plea  of  guilty  at  probate  terms,  78 
Drawing  and  summoning  jury,  183 

Claim  against  estate,  185 
Peremptory  challenges,  277 
Claim  against  estate  in  Jury  room,  606 

PBOBATE    OF   WILX 

See  Administration 
Right  of  trial  by  jury,  62 

PBOBATE  TEBMS  COUNTY  COUBT 

Drawing  and  summoning  jury,  183 

PBOCURING  ATTENDANCE  OF  J1:B0B8,  1«9 
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FBOMISE   TO   GONITECT,  820 

FBOPERTT 

See  Freeholders 

PROSECUTING  ATTORNEY 

See  States  Attorney 

PROSECUTION 

Attorneys  assisting,  120 

PROSTITUTION 

Harboring  female  for  purpose  of 
Form  of  verdict,  653 

PROTECTION  OF  WITNESSES 

Duty  of  court,  108 

PUBLIC   POLICY 

Motion  to  direct  verdict,  450 

PUBLIC  TEBDICT 

Verdict  must  be  pronounced  in  open  court,  664 
Reception  of  verdict,  667 

PUBFOSE 

Bill  of  particulars,  146 
01  cross-fcxamination,  391 

Q 

QUESTIONING  WITNESSES 

See  Reception  of  Evidence;  Examination  of  Witnesses 

QUOTIENT  TERDICT 

Right  to  experiment,  676 
Preliminary  agreement,  677 
Affidavits  to  show,  677 
Memoranda  from  jury  room,  677 
Polling  jury  on  issue,  678 
Counter  affidavits,  678 

QUO   WARRANTO 

Right  of  trial  by  jury,  59 

R 
RACE 

Exhibit  of  the  person  to  show,  410 

RACE  PREJUDICE 

Disqualification  of  juror,  265 

RAPE 

Form  of  verdict,  653 


756  INDEX 

[references  are  to  pages] 
READING   INDICTMENT 

To  accused,  132,  198 

READING  LAVf 

By  attorney  In  argument,  483 

REASONS  FOR  EMPLOYING  ATTORNEY 

Inquiry  of  witness,  400 

REASONS  FOR  NOT  CALLING  WITNESS 

Statement  by  attorney,  500 

REBUTTAL 

Evidence  defined,  324 

Time  of  offer,  324 

Evidence  in  chief  on  rebuttal,  325 

Improper  evidence  in  rebuttal,  327 

Sur-rebuttal,  327 

Impeaching  or  sustaining  witness,  328 

Leading  questions,  352 

RECALLING   WITNESS 

Further  cross-examination,  335 
Correction  of  testimony,  336 
Cumulative  evidence,  336 
Recalling  by  court,  336 

RE(  EIVLNG   STOLEN  PROPERTY 

Form  of  verdict,  654 

RECEPTION  OF  EVIDENCE 

In  general,  305 

As  afTected  by  opening  statement,  307 

Evidence  competent  for  any  purpose,  307 

As  afTected  by  stipulation,  307 

As  affected  by  admissions,  308 

Uncontroverted  fact,  309 

Documentary,  310 

Offer  of  evidence,  310 

Right  to  make  offer,  310 

Necessity  of  offer,  310 

Re-offer,  312 

rvjd<-nc(*  admissible  in  part,  312 

Prcsrnce  of  jury,  313 

Form  of  offer,  314 

Time  of  offer,  316 

Order  of  proof,  317 

Rul-s  ard  rrnrtice.  317 

Conduct  of  trial,  323 

Kxclusion  and  separation  of  witnesses,  328 

Statute,  328 

Order  of  separation  and  exclusion,  328 
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RECEPTION  OF  EVIDENCE— Cowliniicd 

Receiving  testimony  after  violation  of  order,  329 
Objection  must  be  supported  by  proof,  330 
Limiting  witnesses,  330 

Generally,  330 

Discretion  of  court,  331 

Main  issue  in  controversy,  332 

Uncontroverted  fact,  333 

Expert  witnesses,  334 

Particular  issues,  334 

When  order  should  be  made,  335 

Costs,  335 
Recalling  witness,  335 

Further  cross-examination,  335 

Correction  of  testimony,  336 

Cumulative  evidence,  336 

Recalling  by  court,  336 
Holding  case  open  for  further  evidence,  337 

Discretion  of  court,  337 
Reopening  case,  337 

Generally,  337 

After  party  has  rested,  337 

After  both  parties  have  rested,  338 

After  evidence  closed,  338 

After  motion  to  instruct  Jury,  339 

After  arguments  begun,  339 

After  instructions  read,  339 

After  case  submitted,  339 

Cause  heard  by  court,  339 

After  finding  announced,  339 

Notice,  340 

Reopening  case  second  time,  340 

RECEPTION  OF   VERDICT 

Ministerial  act,  667 
After  adjournment,  667 
On  Sunday,  668 
By  different  Judge,  668 
Presence  of  accused 

Misdemeanors,  127,  668 

Felonies,  138,  668 

RECORD 

To  show  arraignment,  134 

To  show  explanation  plea  of  guilty,  140 

Correcting  record,  134 

Bill  of  particulars  not  part  of,  151 

Must  show  impaneling  and  swearing  of  Jury,  290,  291 

Opening  statement  not  part  of,  295 

Voluminous  records  in  evidence,  364 

Verdict  recorded  controls,  669 
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RECORDING  VERDICT  '^ 

Record  controls,  669 

Lapse  of  term,  669  "    ^ 

The  paper  writing,  669  ^ 

Signing  writing,  670  '  \ 

RE-DIRECT  EXAMHTATION 

Discretion  of  court,  401 

Should  be  limited  to  cross-examination,  401 

Irrelevant  cross-examination,  401 

New  matter,  401 

Whole  of  conversation,  401 

Leading  questions,  3^2 

RE-EXAMUTATIOir  OF  JUROR,  226 

REFERENCE  TO  INDICTMENT 

Of  verdict,  643,  647 

REFRESHING  MEMORY 

Use  of  memorandum,  361 

Witness  testimony  matter  of  surprise,  367 

REFRESHMENTS  FOR  JURY,  558 


REGULAR  PANEL 

Drawing  of  jurors,  168 
Filling  panel,  171 
When  exhausted,  174,  175 
Duty  of  clerk  during  term,  176 

RELATIONSHIP 

Of  interpreter,  405 

As  ground  of  challenge,  244,  265 

REMARKS  OF  JUDGE 

In  general,  109 

Opinion  on  facts,  110 

Comments  on  witnesses,  111 

Comments  on  nature  of  evidence,  112 

To  witness,  113 

On  matters  of  law,  114 

Admonishing  accused,  114 

To  another  jury,  115 

To  counsel,  115 

Hastening  verdict,  116 

Complaint  of  consumption  of  time,  116 

RE-OFFER 

Of  evidence,  312 


* 
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BE-OFENING  CASE 

Generally,  337 

After  party  has  rested,  337 

After  both  parties  have  rested,  338 

After  evidence  closed,  338 

After  motion  to  instruct  jury,  339 

After  arguments  begun,  339 

After  instructions  read,  339 

After  case  submitted,  339 

After  finding  announced,  339 

Cause  taken  under  advisement,  340 

Notice,  340 

Re-opening  case  second  time,  340 

BEFETITIOir 

Of  questions,  348,  393 
Of  instructions,  535 

SEFLETIN 

Verdict  of  Jury,  641 

BEFLT  ARGUMENT,  471 

SEFUTATIOir 

Impeachment  by,  369 

Limiting  number  of  witnesses,  334 

BESFONSITEinBSS  OF  AJTSWEB 

Examination  of  witness,  348,  393 

BESFONSIYENESS  OF  TEBBICTS 

See  Particular  Verdicts 
Civil  actions,  634 

Presumption,  634 

In  general,  635 

Certainty,  636 

Conformity,  636 

Inclination  of  courts,  636 

Irregular  and  informal  verdicts,  637 

Capricious  verdicts,  637 

Inconsistent  verdicts,  637 

Illogical  amount,  637 

Variance,  637 

Misnomer,  638 

Consolidated  suits,  638 

Special  and  common  counts,  638 

When  issues  are  same,  638 

Rule  as  applied  to  parties,  638 

As  applied  to  amounts,  638 

One  count,  difTerent  causes  of  action,  639 

Several  counts,  same  cause  of  action,  639 
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R£8P0NSIV£N£HS   OF   \EKDIVTH —Continued 
Specification  as  to  counts,  639 
Confusion  of  counts,  639 
One  good  count,  639 
Where  any  defective  counts,  640 
Misjoinder  of  counts,  641 
Inquisition  of  damages,  641 
Where  verdict  directed,  641 
Replevin,  641 
Attachment,  642 
Several  pleas  or  issues,  642 
Refusal  to  receive,  642 
Criminal,  642 

In  general,  642 

Indictment  containing  several  counts,  644 
Separate  counts,  same  offense,  644 
Separate  counts,  different  offenses,  645 
Count  charging  different  offenses,  646 
Offense  of  the  highest  grade,  646 
Reference  to  good  counts,  646 
Eliminated  counts,  646 
Specification  of  counts,  647 
Reference  to  indictment,  647 
One  of  several  defendants,  647 

BE-SWEARING  OF  JURY 

After  formation  of  plea,  290 
Substitution  of  Juror,  284 

BETALIATOBT  REMARKS 

By  counsel  in  argument,  515 

RETIRING  OF  JURY 

Jury  need  not  retire  to  render  verdict,  627 

RETURNING  TERDICT 

Oral  verdict,  660 
Written  verdict,  661 
Sealed  verdict,  661 
Public  verdict,  663 
Reception  of  verdict,  667 
The  paper  writing,  669 

REVENUE 

Right  of  trial  by  Jury,  60 

RIGHT  OF  TRIAL  BT  JURY 

Constitutional  provision,  10 

Same  right  as  at  common  law,  10 
Criminal,  12 
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KKiHT  OF   TRIAL  BY   JURY— Continued 
Chancery,  17 

Statute,  17 

Constitutional  provision  does  not  extend  to  equity,  17 

Jury  trial  not  matter  of  right,  18 

Discretion  of  court,  18 

Waiver,  18 

Court  not  required  to  su1;>mit  to  jury,  19  , 

Depends  on  form  of  action,  19 

Right  can  not  be  taken  away  by  transfer ing  to  equity,  19 

Presumption  of  allowance  on  demand,  19 

Proof  required,  19 

Motion  to  submit,  20 

When  may  be  submitted,  20 

Time  to  submit,  20 

What  submitted,  20 
Summary  proceedings,  20 
Judgment  satisfied  by  imprisonment,  21 

In  general,  21 

Justice  courts,  22 
Contempt,  23 

Jury  not  required,  23 

No  issue  for  jury,  23 

Answer  conclusive,  23 

What  not  contempt,  24 
Courts,  24 

Supreme,  24 

Appellate,  25 

Circuit  courts,  26 

Probate  courts,  26 

County  courts,  26 

Municipal  courts,  27 

Justice  courts,  29 

Appeal  from  minor  jurisdiction,  30 
Account,  30 
Administration,  31 
«     In  general,  31 

Account  by  administrator,  31 

Ademption,  32 

Advancement,  32 

Concealed  assets  and  inventories,  32 

Appeal,  33 

Heirship,  34 

Widow's  award,  34  • 

Claim  against  estate,  34 
Annexation  of  territory.  35 

By  municipal  corporation,  35 

Apprentices,  35 
Assignment,  35 
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BIGHT  OF  TRIAL  BY  JTBY— ^Conttnued 

Attachment,  36 

In  general,  36 

Interpleading,  36 

Default  on  appeal  from  justice,  36 

Attorney's  fees — lien,  37 
Bastardy,  37 

County  or  criminal  court,  37 

Municipal  court,  37 
Bill  to  foreclose  mortgage,  37 
Bill  to  quiet  title,  37 

Legal  titles,  37 
Bond,  38 

Bond  for  costs,  38 
Burnt  records,  38 
Civil  rights,  38 

Jurisdiction  of  Justice,  38 

Jurisdiction  on  appeal,  38 
Civil  service  act,  39 
Coroner's  inquest,  39 
Corporation,  40 

Dissolution,  40 

Indebtedness,  40 
Default,  40 

Assessment  of  damages,  40 
Dependent  and  delinquent  children,  43 

In  general,  43 

Dependent  girl,  43 

Dependent  boy,  44 
Disbarment,  44 
Divorce,  44 
Dower,  45 
Drainage,  46 

Sanitary  district,  46 

Levee  act,  46 

Corporate  authorities  assessed,  48 

Proceedings  to  make  valid,  void  assessments,  48 

Farm  drainage,  48 

Combined  drainage,  49 

Special  drainage  district,  49 

Appeals,  49 

Adjoining  districts,  50 
Eminent  domain,  50 

In  general,  50 

Costs  and  attorney  fees,  52 
Forcible  entry  and  detainer,  52 

Jury  trial  before  Justice,  52 

Trial  in  court  of  record,  52 

Default — ^trial  ex  parte,  52 
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RIGHT  OF   TRIAL  BY  JIRY -^Continued 
Gambling,  52 

Destruction  of  gaming  instruments,  52 
Guardianship,  53 
Indeterminate  sentence  law,  54 
Injunction,  54  .       •  «      - 

Insanity  issue,  54  ., 

In  general,  54  '       . 

Wills,  54 
Insolvent  debtor,  55 
Local  improvements,  55 

Special  assessment,  55 

Cost  of  taxation,  56 
Lost  records,  56 
Lunatics,  57 

Commitment  and  detention,  57 

Appointment  of  conservator,  57 
Mandamus,  57 
Nuisances,  58 

Abatement,  58 
Ordinance,  58 

Summary  proceedings,  58 
Partnership,  58 

Accounting,  58 
Partition,  59 

Discretion  of  court,  59 
Quo  warranto,  59 
Revenue,  60 
Separate  maintenance,  60 

Not  matter  of  right,  60 

Discretion  of  court,  60 

Insanity  issue,  60 
Statutory  proceedings,  60 
Wife  abandonment,  60 
Wills,  61 

Probate,  61 

Contest  in  chancery,  62 
Workmen's  compensation  act,  63 
Trial  of  right  of  property,  63 

In  county  court,  63 

Appeal,  63 
Vacation  of  Judgment  by  confession,  28,  93 

mOHT   OF   WAY 

Right  of  trial  by  Jury 
Farm  drainage,  48 
Special  drainage  district,  49 
Combined  drainage,  49 
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RIGHT  TO  OPEN  AJSD  CLOSE 

Generally,  459 

A  valuable  right,  459 

Plaintiff,  460 

Affirmative  of  issue,  460 

Burden  of  proof,  460 

True  test,  461 
Pleadings  as  affecting  right,  461 

General  issue,  461 

Pleas  of  confession  and  avoidance,  462 

Interpleader,  463 
Special  proceedings,  463 

Eminent  domain,  463 

Confirmation  of  special  tax,  463 

Contest  of  will,  463 

Damages,  464 

Judgment  by  confession,  464 
Waiver  of  right,  464 
Discretion  of  court,  464 

ROBBERY 

Form  of  verdict,  654 

RUMOR 

Opinion  of  juror  formed  from,  238,  250 


SANITARY  DISTRICT 

Right  of  jury  trial,  46 

SCEXE  OF  ACCIDENT 

Photograph  admissible,  417. 

SCINTILLA  RULE 

Motion  to  direct  verdict,  456 

SCOPE 

Of  opening  statement  to  jury,  294 

SEALED   YERDICT 

Receiving  in  general,  661 
Dissent  on  presentation,  671 
Polling  jury,  680 

SECOND   TRIAL 

Waiver  of  jury  trial 

Effect,  92 
Copy  of  indictment,  198 
Stipulation  of  fact  not  admissible,  308 

SECRET  SOCIETY 

Membership  as  ground  for  challenge,  265 
Society  for  suppression  of  crime,  268 
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KEEKING  TO  BE  JUROR 

Disqualification,  265 

SELECTION  OF  TRIAL  JURY 

Challenges  at  common  law,  216 

Kinds.  216 

Mode  of  trial,  217 
Examination,  219 

Right,  219 

Latitude,  222 
Number  in  Jury  box,  226 

Necessity  of  full  panel,  226 

Panel  means  twelve,  227 

Waiver  by  silence,  227 

Calling  talesmen,  227 

Panels  of  four,  227 
Challenges  for  cause  and  subjects  of  inquiry,  231 

Know^ledge  or  opinion  as  to  case,  231 

Age,  241 

Alienage,  242 

Association,  242 

Attorney's  relation  to  juror,  243 

Bet  pending,  245 

Bias,  245 

Conscientious  scruples,  249 

Conviction  of  infamous  crime,  249 

Corporator,  249 

Current  report,  250 

Conversation  with  witness,  250 

Damages,  250 

English  language,  250 

Evidence  at  former  trial  or  proceeding,  251 

Exemption,  251 

Free  holders,  251 

Inhabitants  of  municipal  litigant,  253 

Illiteracy,  254 

Impartiality.  254 

Insurance,  255 

Interest,  258 

Irregular  calling,  258 

Mental  capacity,  258 

Misapprehension  of  facts,  259 

Party  to  suit  pending,  259 

Pecuniary  interest,  259 

Physical  incapacity,  260 

Prejudice,  260 

Property,  265 

Relationship,  265 

Secret  society,  265 
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SELECTION  OF  TRIAL  JIKY— Continued 

Seeking  to  be  juror,  265 

Service  previously,  266 

Sex,  268 

Society  for  suppression  of  crime,  268 

Sympathy,  269 

Vicinage,  269 
Peremptory  challenges,  271 

Defined,  271 

Object  of  allowing,  271 

Right  to  exclude  juror,  not  select,  271 

Right  is  one  conferred,  272 

Manner  of  exercise,  273 

Examination,  274 

Number  allowed,  275 

Time  of  challenge,  279 

Where  juror  is  excused,  281 

Erroneous  overruling  challenge  for  cause,  281 
Exclusion  and  substitution  of  juror,  282 

Power  of  court  to  exclude  juror,  282 

Substitution  of  juror,  284 
Waiver  of  objection  to  juror,  285 

SELF  OCRDaNATION  0  F  WITNESS 

Privilege  of  witness,  371 
Immunity,  376 

SENTENCING  DEFENDANT 

Presence,  127 

SEPARATE  DEFENSES 

Cross-examination,  387 

SEPARATE  MAINTENANCE 

Right  of  trial  by  jury,  60 

SEPARATE  TRIALS 

Criminal  action,  157 

General  rule,  157 

Not  matter  of  right,  157 

Application,  158 
Civil,  159 

Eminent  domain,  159 

Special  assessment,  160 

Attachment,  161 

Contract,  161 

SEPARATION  OF  JURY 

Criminal  actions 
In  general,  580 

Capital  cases,  543,  569,  581,  582 
Manner  and  purpose  of,  584 
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SEPARATION  OF  JTJUY —Continued 
In  charge  of  oi&cer,  585 
Time  of  separation,  588 
Effect  of  se];>aration,  590 
Consent  to  separation,  591 
Remedy  for  improper  separation,  591 
Civil  actions 

In  general,  592 

Discretion  of  court,  592 

Individual  jurors,  592 

After  instruction,  593 

After  verdict,  594 

Absence  of  order  or  stipulation,  596 

Discharge  of  Jury,  597 

Objections,  597 

SEPARATION  OF  WITNESSES 

Statute,  328 

Order  of  separation,  328 

Receiving  testimony  after  violation  of  order,  329 

Officer  of  court,  329 

Attorney  in  case,  329 

Party  should  not  be  deprived  of  testimony,  329 

Witness  liable  for  contempt,  330 

SERTICE  PREYIOUSLT  AS  JUROR 

Service  within  one  year,  266 
Service  involving  same  facts,  267 

SIGNING  TERDICT 

Usual  practice,  661 
Mistake  in,  670 

SILENCE 

Waiver  by,  no  objection 

Number  in  jury  box,  227 

Conduct  of  jury,  569 
Of  verdict  as  to  one  defendant,  656 

SLEEPING  JUROR,  M5 

SOCIETY  FOR  SUPPRESSION  OF   CRIME,  26S 

SOCIETY,  SECRET,  265 

SPECIAL  ASSESSMENTS 
Right  of  trial  by  jury,  56 
Separate  trials,  160 

SPECIAL   BAILIFF 

Power  to  summon  talesmen,  176 
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SPECIAL  INTESBOOATOKIES 

Application  of  act,  621 

Submission  on  court's  initiative,  622 

Form,  622 

Number,  622 

Requisites,  623 

Submission  to  counsel,  623 

RendiUon  of  finding,  624 

The  answer,  624 

Presumptions,  624 

Special  findings  control,  624 

Comments  upon  in  argument,  515 

Notice  of  submitting,  622 

Unanimity  of  decision,  624' 

Distinguished  from  special  verdict,  628 

Returning  in  open  court,  663 

Polling  jury,  681 

SPECIAL   PANEL 

Drawing  jurors,  168 
When  regular  panel  discharged,  172 
Attendance  of  regular  panel  not  necessary,  176 
Presumptions,  179 

SPECIAL   VERDICTS 

Definition,  628 

Declaratory  of  common,  328 

As  distinguished  from  special  findings,  628 

Right  to  return,  628 

Requisites,  629 

Construction,  630 

Basis  of  judgment,  630 

Amendment,  663 

STANDING  MUTE 

Plea  to  be  entered,  139 

STATEMENT 

Attorneys  opening,  293 

Inconsistent  statements  of  witness,  368 

Of  jurors  to  impeach  verdict,  370 

STATES  ATTORNEY 

Duty  to  assume  responsibility  of  prosecution,  120 

Course  when  disqualified,  122 

Recrimination  in  argument  by,  516 

Reference  to  local  case  in  argument,  502 

Urging  conviction,  501 

Challenging  defendant,  499 

General  right  to  comment,  497 

Stating  that  accused  sought  to  retain  him,  493 
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STATES  ATTORNET— Continued 
Denouncing  defendant,  492 
Mistreating  or  badgering  witnesSp  394 
Cross-examining  own  witness,  387 
Number  of  peremptory  chalienges,  276 

STATUTOBY  PROCEEDINGS 

Right  of  trial  by  jury,  60 

STATUTOBY  TBIBUNAL 

Number  of  jury,  4 

STENOeBAFHEBS*  NOTES 

Re-reading  during  argument,  503 

STEBESCOPIC  TIEW,  419 

STIPULATION 

Effect  as  evidence,  307 
Minors,  308 
Subsequent  trial,  308 
Persons  incompetent  to  make,  309 
May  be  taken  by  jury,  602 

STOCKHOLDEB 

In  corporfktion,  ground  for  challenge,  249 

STOPPING  THE   CASE 

Nonsuit,  427 
Directing  verdict,  447 
Withdrawal  of  juror,  95 
Substitution  of  juror,  282,  284 

STBIKING  OUT  ETIBENCE,  821 

SUBJECTS  OF  INQUntT 

See  Selection  of  Trial  Jury 

SUBSCBIBING  WITNESSES 

Contradiction,  367 

SUBSEQUENT  EXCLUSION  OF  EYIDENCE,  821 

SUBSEQUENT  TEBM 

Amending  verdict,  665 

SUBSEQUENT  TBIAL 

Waiver  of  jury,  92 
Stipulation  of  fact,  308 

SUBSTITUTION  OF  JUBOB 

Power  and  duty  of  court,  284 
Illness  of  juror,  284 

Agitated  mental  condition  of  juror,  285 
Incompetency  of  juror,  285 
Waiver  of  objection  to  juror,  285 
49 
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SUMmJiBr  FBOCEEDHrGS 

Right  of  trial  by  Jury.  20,  60 

SUMMONS  FOB  JUBOBS 

Duty  of  clerk,  169 
Duty  of  sheriff,  170 

SUNDAY 

Reception  of.  verdict,  668 

SUFPBESSION   OF   ETIDENCE 

Comment  of  counsel,  501 

SUFBEME  COUBT 

Right  of  trial  by  Jury,  24 

SUBFLUSAGE   IN   YEBDIUT 

Criminal,  633 
Civil,  634 

SUBFBISE 

By  party's  own  witness,  367 

SUB-BEBUTTAL 

Evidence  in  general,  327 

SWEABINO  JUBY 

Manner  of  swearing,  287 

In  general,  287 

Each  particular  case,  287 
Form  of  oath,  288 

Eminent  domain,  288 

Plea  in  abatement,  288 

Defendant  in  default,  289 

Criminal  action,  289 
Irregularity,  289 

Waiver  of,  289 
Presumptions  in  favor  of,  290 

According  to  law,  290 
Reswearing,  290 

After  formation  of  plea,  290 
Record  in  criminal  cause,  291 

Must  show  Jury  impaneled  and  sworn,  291 

SWEARING  OFFICEB,  SOS 

SYMPATHY 

Of  Juror,  grounds  for  challenge,  269 

T 

TAKING  CASE  FBOM  JUBY 

Directing  verdict,  447 

TALESMAN 
Defined,  173 

Special  talesmen  drawn  by  clerk,  191 
Calling  to  fill  panel,  227 
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TAMPEBINO  WITH  JUBOB,  668 

IIHE 

Challenge  to  array,  207 

Allowed  to  try  cause,  109 

Fumishlng  lists  of  witnesses  to  accused,  199 

Of  peremptory  challenge,  279 

Of  making  opening  statement,  296 

In  which  evidence  offered,  317 

Allowed  in  argument,  472 

Order  of  argument,  473 

Presentation  of  instructions,  530 

Of  Jury  in  deliberation,  692 

TOBT  FEASOBS 

Effect  of  verdict,  682 

IBIAL 

Absent  witness,  366,  500 
,  Accused 

Presence  of,  125 

As  a  witness,  378 

Weight  of  testimony,  380 
Argument  of  counsel,  469' 
Arraignment  and  plea,  143 
Array,  challenge,  205 
Attorneys 

Assigning  tqi  accused,  118 

Conduct  of,  108,  475 
Bailiff,  176,  547,  544,  586,  675 
Challenge  to  array,  205 
Compelling  witness  to  incriminate,  372 
Competency  of  jurors,  213 
Conduct  of  court,  109 
Conduct  of  counsel,  103,  474 
Confronting  witnesses 

Right,  12 

Waiver,  13 
Court  may  call  witness,  104 
Cross-examination,  387 
Custody  and  conduct  of  Jury,  542 
Directing  verdict,  447 
Duty  of  court  to  preserve  order,  103 
Duty  of  state  to  defendant,  394,  489 
Discharge  and  substitution  of  Juror,  282 
Discharging  Jury,  691 
Evidence 

Reception  of,  303 

Examination  of  witnesses,  341 
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TBIAL — Continued 

Examining  jury 

Right,  219 

Duty,  221 
Examining  witnesses  not  endorsed,  201 
Exclusion  and  separation  of  witnesses,  328 
Exemptions,  193 
Exhibito,  409        . 
Illegal  jury,  626 
Impeaching  verdict,  672 1 
Includes  arguments,  469 
Incriminating  evidence,  371 
Interpreters,  403 
Instructions,  518 
Joint  trial,  167 

Judge  musti  preserve  order,  103 
Judge,  presence  of,  101 
Jurors 

Selection  of  trial  jury,  213 

Custody  and  conduct  of  jury,  539 
Law,  reading  to  jury,  483 
Limiting  witnesses,  330 
Misconduct  of  bailiff,  675 
Misconduct  of  jurors,  568 
Misconduct  of  others,  554 
Nonsuit,  427 

Number  of  witnesses,  330 
Open  and  close,  right  to,  459 
Opening  statements,  293 
Oral  verdict,  660 
Order  of  argument,  473 
Order  of  proof,  318 
Preparation,  time  for,  118 
Polling  jury,  680 
Presence  of  accused,  125 
Presence  of  judge,  101 
Preserving  order,  103 
Privilege  of  witness,  371 
Procuring  attendance  of  jury^  163,  169,  175 
Proof,  order  of,  318 
Public  trial,  12 
Quotient  verdict,  676 
Reading  indictment  to  defendant,  132 
Reading  law  to  jury,  483 
Rebuttal 

Argument,  471,  473 

Evidence,  324 
Recalling  witnesses,  335 
Right  of  trial  by  Jury,  7,  63 
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TRL4L  — Continued 

Receiving  verdict  on  Sunday,  668 

Reopening  case,  337 

Selecting  Juryt  213 

Separate  trial,  157 

Separation  of  jury,  680 

Separation  of  witnesses,  328 

Special  bailiff,  176 

Special  venire,  168,  172,  175 

Statements,  opening,  293  t 

Striking  out  evidence,  321 

Sunday,  verdict  may  be  received  on,  668 

Swearing  Jury,  287 

Swearing  officer,  503 

Stopping  the  case 

Nonsuit,  427 

Directing  verdict,  447 

Discharge  and  substitution  of  juror,  282 

Withdrawal  of  juror,  423 
Taking  exhibits  to  jury  room,  418 
Taking  case  from  jury,  447 
Unexpected  answer,  367,  387 
Unfair  juror,  675 
Unanimity  of  decision,  624,  626 
Use  of  pleadings,  299 
Verdicts.  615 
View  by  jury,  607 
Witness 

Reception  of  evidence,  303,  340 

Examination  of  witnesses,  341,  401 
Withdrawal  of  juror,  423 

TRIAL  OF  RIGHT  OF  PROPERTY  • 

Right  of  trial  by  jury,  63 
Summoning  jury,  185 

u 

ULTIMATE    FACTS 

Special  interrogatories,  623 

UNANIMITY   OF   DECISION 

General  verdict,  626 
Special  findings,  624 

UNEXPECTED   ANSWER 

Refreshing  memory,  367 

States  attorney  may  cross-examine  own  witness,  388 

» 

UNFAIR  JUROR 

Statements  of 

Affidavits  of  fellow  jurors.  675 
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USE  OF  FLEABIirOS 

Reading  to  Jury,  299 

Informing  as  to  issues,  299 

As  admissions,  299 
Admission  in  evidence,  301 

Generally,  301 

To  contradict  deposition,  301 

Former  pleadings,  301 
Taking  to  jury  room,  302 

May  be  permitted,  302 

Practice  not  commended,  302 

CSUBFINO  FUNCTIOir  OF  JUBT 

Opinion  of  witness,  358 


TACATIOir  OF  JUDGMESfT 

Jury  trial,  right  to,  28,  93 

VALUE  OF  PBOPEBTT 

Finding  by  verdict 
Embezzlement,  650 
Larceny,  652 

TALUE  OB  DAMAGES 

Limiting  number  of  witnesses,  334 

TABIANCE 

Of  proof  from  bill  of  particulars,  150 

In  verdict,  637 

In  names  signed  to  verdict,  670 

TEBDICTS 

See  Particylar  Verdicts;  Responsiveness  of  Verdicts 
Definition,  619 

Legal  efiPect  of  verdict  where  Judgment  not  pronounced,  620 
Kinds  of  verdict,  620 

General  and  special  authorized,  620 

Special  interrogatories,  621 

General  verdict,  625,  630 

Special  verdicts,  628 
Requisites  and  sufficiency  of  general  verdicts,  634 

Civil,  634 

Criminal,  642 
Form  of  verdict,  656 

In  general,  656 

Oral  verdict,  660 

Written  verdict,  661 

Sealed  verdict,  661 

Public  verdict,  663 
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JEBMCTS— Continued 
Amendment,  663 

Informal,  663 

Defect  in  substance,  666 
Reception  of  yerdlct,  667 

Ministerial  act,  667 

After  adjournment,  667 

On  Sunday,  668 

By  different  Judge,  668 

Presence  of  accused,  668 
Recording  verdict,  669 

Record  controls,  669 

Lapse  of  term,  669 

The  paper  writing,  669 

Dissent  on  presentation,  671   ^ 
Impeaching  verdict,  672 

Presumption,  672 

Burden  of  proof,  672 

Affidavits  to  impeach,  672 

Quotient  verdict,  676 

Counter  affidavits,  678 

Clerical  mistake,  679 
Polling  Jury,  679 

Defined,  679 

Object,  680 

Right,  680 

When  motion  should  be  made,  681 

Form  of  interrogatory,  682  ^ 

Waiver,  682 
Verdicts  common-law  actions,  682 

Where  Joint  defendants,  682 
Effect  of  verdict  in  chancery,  684 

Feigned  issue,  684 

Contested  wills,  687 

Divorce,  688 
Comments  of  court  hastening  verdict,  116 
Retiring  to  consider,  627 

TICHTAGE 

Defined,  2 

Jury  must  be  summoned  from,  269-271 

VIEW  BY  JUBT 

Right  to,  607 

Common-law  action,  607 

Eminent  domain,  609 
Purpose  and  effect,  610 

Purpose,  610 

Effect,  610 
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TIEW  BY   JURY —Contintted 
Matters  considered,  612 

Change  of  conditions,  612 

Expense  and  delay,  612 

Distance,  612 
Taking  the  view,  612 

How  obtained,  612 

Time  for  view,  612 

Place,  613 

Extent  of  view,  613 

Officer,  613 

Presence  of  counsel  and  parties,  613 

Conduct  of  jury,  613 

YOLUmNOUS  RECORDS 

Data  and  results  in  evidence,  364 

VOTER 

Privilege  as  witness,  376 

w 

WAIVER 

Of  right  to  meet  witness,  13 
Of  jury  of  vicinage,  15 
Of  presence  of  accused 

Voluntary  absence,  127 

Record,  129 
Of  arraignment,  134 
Of  bill  of  particulars,  14t 
Of  list  of  jurors,  etc.,  199 
Proper  number  in  jury  box,  227 
Right  to  tender  of  four  jurors,  230 
Privilege  as  witness,  377 
By  accused  of  privilege,  379 
Motion  to  exclude  evidence,  444 
Right  to  open  and  close,  464 
Of  argument,  473 
Of  giving  of  instructions,  523 
Of  oath  of  custodian  of  jury,  546,  588 
Right  to  poll  jury,  682 
Sealed  verdict,  661 
Objections  to  conduct  of  jury,  569 

WAIVER  AND  LOSS  OF  RIGHT  TO  JURY  TRIAL 

Power  to  waive  trial  by  jury,  66 
In  general,  66 
By  counsel,  67 
Infants,  68 
Next  friend,  68 
Insanity  issue,  68 
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1^'AITEB  ASD  LO^S  OF  RIGHT  TO  JUBt  TRIAL -Continued 

Statutory  direction,  69 

Will  contest  in  chancery,  69 

Eminent  domain,  69 

Divorce,  69 

Bastardy,  70 

Drainage  assessment,  70 

Oral  submission  to  judge,  70 

Felony,  72 

Misdemeanor,  75 
Power  to  waive  legal  number  of  jurors,  78 

Civil,  78 

Criminal,  79 
Mode  of  waiver,  80 

Entry  of  order,  80 

Agreement  of  cotmsel,  80 

Implied,  80 

Failure  to  demand,  81 

Assessment  of  damages,  81 

Non-appearance  at  trial,  83 

Non-payment  of  jury  fees,  84 

Equitable  proceedings,  84 

Reference  of  cause,  84 

Confession  of  judgment,  85 

Requesting  direction  of  verdict,  85,  452 

Municipal  court,  86 

Judgment  satisfied  by  imprisonment,  88 

Misdemeanors,  89  • 

Invoking  chancery  jurisdiction,  18 
Effect  of  waiver,  90 

Effect  of  finding,'  90 

Change  of  issue,  91 

Term  subsequent,  91 

Subsequent  trial,  92 

On  appeal,  93 

Waiver  by  state,  93 

Vacation  of  judgment,  93 

Enforcement  of  waiver,  93 

Can  not  complain  of  trial  by  court,  94 
Presumption  of  waiver  on  appeal,  94 

Consent  presumed,  94 

Agreement  to  waive,  95 

Presumed  written  waiver,  95 
Withdrawal  of  waiver,  95 

WADER  OF  JURY  ON  APPEAL 

Consent  presumed,  94 
Party  must  be  present,  94 
Written  waiver  presumed,  95 
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WAITEB  OF  irUMBEB  OF  JUBOBS 

Civil  action,  3,  78 
Criminal  action,  3,  79 
Statutory  tribunal,  4 

WEALTH 

Of  parties 

Comment  upon  in  argument,  510 

WEAPONS 

As  exhibits,  416 

WEABDTG  APPABEL 

As  exhibit,  415 

WHOLE  OF  COlTTEBSATIOir,  889,  401 

WroOW^  AWABD 

Right  of  trial  by  jury,  34 

WIFE  ABAlTDOIOIEirT 

Right  of  trial  by  jury,  60 

WILLINGNESS 

To  submit  to  physical  examiiaation 
Question  improper,  422 

WILLS 

Right  of  trial  by  jury 

Probate  in  general,  61 

Appeal  to  the  circuit  fpurt,  61 

Contest  in  chancery,  54,  61 
Waiver  of  right  of  trial  by  jury,  69 
Directing  verdict,  447 
Argument  of  counsel,  463 
Effect  of  verdict,  688 

WITHDRAWAL  OF  JUBOB 

Power  of  court,  423 

In  general,  423 

Ameliorates  rules  of  common  law,  423 
Discretion  of  court,  423 

In  general,  423 

Terms,  424 
Effect,  425 

In  general,  425 

Not  bar,  425 

Obvious  necessity,  425 

WITHDBAWAL  OF  TESTEKONT,  443 
WITHDRAWAL  OF  WAITER,  95 
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WITNESSES 

Waiver  of  right  to  meet*  13 

List  of  to  be  fumiflhed  defendant,  199 

Endorsement  on  back  of  indictment,  200 

By  whom  endorsed,  200 

When  endorsed,  201 

Examination  not  restricted  to  endorsed  witnesses,  201 

Right  of  Judge  to  call,  104 

Right  to  question,  105,  106 

Function  of  counsel,  106 

Examination  by  court 

Right  to  examine,  382 

Usually  not  necessary,  383 

Extent,  385 
Calling  by  court 

Right  in  general,  385 

Eye  witness,  385 

Hostile  witness,  386 

Witness  making  different  statement,  386 

Safe-guarding  defendant's  interests,  386 

Limiting  cross-examination,  386 
Elxamination  of  witnesses 

In  general,  341,  401 
LfOading  questions 

In  general,  349 

Cross-examination,  352 
Hypothetical  questions,  353,  360 
Use  of  memoranda  to  refresh  memory,  360 
Impeachment  of  witness,  371 
Accused  as  witness,  378 
Direct  examination,  387 
Cross-examination,  387 

Right  to  cross-examine,  387 

Separate  defenses,  387 

Party  offering  no  proof,  387 

Defaulted  party,  388 

Incompetent  admitted  on  direct,  388 

Party  calling  witness,  388 

Where  deposition  taken,  388 

Direct  irrelevant,  388 

Direct  excluded,  388 

Limited  to  matters  in  chief,  388 

Single  fact  proven  on  direct,  389 

Material  facts,  389 

Part  of  examiners  own  case,  389 

Part  of  conversation,  390 

Making  witness  his  own,  390 

Purpose  of  cross-examination,  391 

Matters  foreign  to  the  Issue,  391 


780  INDEX 

[REFERENCES  ARE  TO  PAGES] 

WITITESSES— Continued 

Cross-examination,  bringing  out  collateral  facts,  392 

Cross-examination  drawing  out  Incompetent  evidence,  392 

Defense  not  relied  on  in  pleadings,  392 

Opening  defense,  392 

Repetition,  393 

Excluding  unsatisfactory  answers,  393 

Refreshing  memory  and  awakening  conscience,  393 

111  will  or  hostile  feeling,  394 

Should  ask  questions,  not  state  facts,  394 

Degrading  or  humiliating  witness,  394 

Browbeating  witness,  395 

Affecting  standing  of  witness,  395 

Occupation,  395 

Interest  of  witness,  396 

Latitude  in  general,  396,  400 
Re-direct  examination,  400,  401 
Impeachment  of  witness,  365  %     . 

Privilege  of 

Right  to  claim,  371 

Extent  of  privilege,  372 

Constitutional  right,  373 

Personal  privilege,  373 

Claim,  374 

When  may  be  compelled  to  answer,  374 

When  prosecution  barred,  374 
I  Evidence  merely  tending  to  degrade,  374 

Duty  of  court,  375 

Incriminating  documents,  375 
Privilege  of 

Grand  jury  inquisition,  376 

Coroner's  proceedings,  376 

Bill  of  discovery,  376 

Voter,  376 

Immunity,  376 

Waiver,  377 
Limiting  number  of  witnesses 

Generally,  330 

Discretion  of  court,  331 

Main  issue  in  controversy,  332 

Uncontroverted  fact,  333 

Collateral  fact,  333 

Expert  witnesses,  334 

Particular  issues,  334 

When  order  should  be  made,  335 

Costs,  335 
Separation  and  exclusion  of  witnesses,  328 
Recalling,  in  general,  335,  336 
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WITNESSES— C<m«tnM«d 
Ab  interpreters,  406 
Argument  of  counsel 

Assailing  credibility,  494 

Vouching  for,  495 

l¥OBK]|[EirS   COMPENSATION   ACT 

Right  of  trial  by  jury,  63 

WRITTEN   EVIDENCE 

See  Documentary  Evidence;  Impeachment 

WRITTEN  TEBBICT 

Usual  practice,  661 
Oral  verdict,  660 
Signing  verdict,  661,  670 
The  paper  writing,  669 
Eminent  domain,  661 

WRITTEN   WAITER 

Signing  by  mark,  90 


X-RAY 

Photographs,  admissible,  417 


ZEAL 

Of  witness 

Cross-examination,  399 
Of  counsel 

Argument,  478 
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